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Hon.  AUSTIIT  ADA-MS^Ohibp  Justice. 
"     WILLIAM  H.  SEEVERS, 
•'     .TOSEPH  R.  REED,  .    t„„^,„ 

•*     JAMES  H.  ROTHROCK,       ^  Jtoobs. 
"     JOSEPH  M.  BECK. 


Gegner  v.  Waefield,  Howell  &  Co. 

1.  Partnership:  judohbnt  against:  libn  on  joint  fropbrtV: 
rblbasb:  iNDiTiDtJAL  LIABILIT7.  Defendants  held  a  judgment 
against  plaintiff  and  another  as  partners,  ^yhich  was  a  lien  on  real  estate 
owned  jointly  hy  them.  Plaintiff  conveyed  his  interest  in  the  real 
estate,  subject  to  the  lien  of  the  judgment.  Afterwards  defendants, 
with  knowledge  of  this  fact,  released  the  real  estate  from  the  lien  of 
the  judgment,  and  sought  to  enforce  the  judgment  against  plaintiff 
personally.  Plaintiff  sought  to  enjoin  them  from  so  doing,  on  the 
ground  that  he  stood  in  the  relation  of  a  surety  to  the  debt,  and  that  he 
was  discharged  by  the  release  of  the  lien;  but  held  that  defendants 
were  not  obliged  to  proceed  against  the  real  estate,  and  that  by  releasing 
it  they  did  not  loae  their  right  to  proceed  against  plaintiff  personally. 
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Oegner  y.  Warfleld,  Howell  &  Co. 

Appeal  from  Polk  Circuit  Court. 
Wednesday,  June  15. 

AoTioN  IN  EQUITY.  A  demurrer  to  the  petition  was  sus- 
tained, and  the  plaintiff  appeals. 

Ira  W.  Anderson^  for  appellant. 

S?nith  (6  Morris^  for  appellees. 

Seevers,  J. — The  petition  states  that  the  plaintiff  and  one 
John  Longhenry  were  partners,  and  as  such  became  indebted 
to  the  defendant,  who  procured  a  judgment  against  the 
plaintiff  and  Longhenry.  At  the  time  the  judgment  was 
i-endered  the  plaintiff  and  Longhenry  were  each  the  owners 
of  one  undivided  one-half  of  certain  real  estate.  After  the 
recovery  of  said  judgment,  the  plaintiff  sold  the  undivided 
one-half  of  the  real  estate  belonging  to  him  to  one  Camp, 
subject  to  the  lien  of  said  judgment;  that  afterwards  Camp 
conveyed  the  said  real  estate  to  Barbary  Longhenry  on  like 
terms  and  conditions;  that  afterwards  the  defendant,  with 
full  knowledge  of  the  foregoing  facts,  and  without  the  con- 
sent of  the  plaintiff,  executed  the  following  writing: 
"  Received,  September  22,  1885,  of  J.  Longhenry,  one  hun- 
dred and  lifty  dollars,  to  apply  on  the  judgment "  in  favor 
of  the  defendant  above  referred  to,  "  and  in  consideration 
thereof,         *  *  *  release  from  the  lien  of  the 

judgment "  the  real  estate  conveyed  by  plaintiff  to  Camp, 
and  also  the  undivided  one-half  thereof  belonging  to  Long- 
henry. Both  Longhenry  and  Camp  are  insolvent,  and  the 
defendants,  having  caused  execution  to  issue  on  the  judgment, 
are  seeking  to  compel  the  plaintiff  to  pay  the  balance  due 
thereon,  and  by  reason  of  the  matters  stated,  he  asked  to 
enjoin  it  from  so  doing.  There  was  a  demurrer  to  the  peti- 
tion, which  was  sustained,  and  the  plaintiff  appeals. 

Counsel  for  the  appellant  insists  that,  when  plaintiff  con- 
veyed the  real  estate  to  Camp,  charged  with  the  payment  of 
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the  defendaut's  judgment,  he  became  a  surety,  and  a  release 
of  the  property  had  the  effect  to  release  him.  But  we  think 
the  conveyance  to  Camp  is  immaterial,  and  in  no  respect 
changed  the  rights  and  relations  of  the  parties  to  this  action. 
It  is  unquestionably  true  that  the  partners  are  jointly  liable 
for  the  payment  of  the  debt  of  the  partnership,  and  it  will 
be  conceded  that  the  release  of  one  partner  ordinarily  oper- 
ates as  a  release  of  all  the  partners.  But  it  must  appear 
that  such  was  the  intention.  Now,  it  is  evident  that  the  release 
in  question  does  not  release  any  one,  but  simply  is  a  release 
of  certain  real  estate,  which  at  one  time  belonged  to  the  part- 
ners, and  upon  which  the  judgment  was  alien.  The  defend- 
ants had  a  right  to  proceed  against  the  property  of  either 
partner  to  obtain  satisfaction  of  the  judgment,  an'd  we 
see  no'  reason  why  they  could  not  release  from  the  lien 
any  property  belonging  to  either  partner,  without  in  any 
manner  affecting  their  right  to  enforce  the  payment  of  the 
judgment  to  the  same  extent,  and  in  the  same  manner,  as  if 
no  such  release  had  been  executed.  To  our  minds,  it  is 
clear  that  the  plaintiff,  by  no  act  his,  or  by  the  action  of 
himself  and  Camp  combined,  could  affect  or  deprive  the 
defendants  of  any  legal  right.  These  views,  we  think,  are 
sustained  by  Seymour  v.  Butler,  8  Iowa,  304,  and  Gardner 
V.  BakeTj  25  Id.,  343. 

AfF1SM£D. 
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The  State  v.  Stegner  et  al.  f 


The  Stats  v.  Stbgnbr  et  al. 

1.  Criminal  Practice:  continOancb:  sickness  of  counsel:  discrb-  V^   %^ 

TiON  of  trial  court.    A  motion  for  the  continuance  of  a^riminal  \ 

canse  based  on  the  alleflfed  sicknessi  of  defendant's  counsel  is  addressed  jnso  219 

largely  to  the  discretion  of  the  trial  court,  and  its  order  o?erruling  tb« 
motion  will  not  be  interfered  with  where  it  appears  that  the  defendant 
bad  ample  time  to  procure  other  counsel  and  prepare  for  trial. 

Appeal  from  Calkoun  District  Court, 
Wednesday,  June  15. 
Defendants  were  indicted  and  convicted  of  maintaining 
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a  nuisance  by  keeping  a  place  for  the  unlawful  sale  of  intox- 
icating liquors.     Both  unite  in  the  appeal  to  this  court. 

Jf.  jS.  Hyatt j  for  appellants. 

A.  J,  Baker^  Attorney-general^  for  the  State. 

Beok,  J. — The  onlj  ruling  complained  of  by  defendants' 
counsel  is  the  overruling  of  a  motion  to  continue  the  cause, 
which  was  based  upon  the  absence  of  defendants'  attorney 
occasioned  by  sickness.  A  like  motion  at  a  prior  term,  based 
upon  the  same  ground,  had  been  sustained.  The  indictment 
had  been  found  about  fifteen  months  before  the  trial.  It 
appears  that  defendants  had  ample  time  to  prepare  for  trial, 
and  to  secure  another  attorney  to  take  the  place  of  their 
counsel  when  he  became  incapable  through  sickness  to  attend 
to  the  case.  At  all  events,  the  motion  was  addressed  in  a 
large  measure  to  the  discretion  of  the  court.  There  is  noth- 
ing to  indicate  that  such  discretion  was  abused.  The  judge, 
being  acquainted  with  all  the  facts  transpiring  in  connection 
with  the  case,  was  better  able  than  we  are  to  determine 
whether  defendants  had  with  due  diligence  and  in  good  faith 
made  efforts  to  prepare  for  trial,  or  whether  the  motion  was 
but  an  expedient  to  obtain  dela3\  We  are  required  to  exer- 
cise all  presumption  in  support  of  the  court's  rulings,  and 
they  cannot  be  disturbed,  unless  error  be  affirmatively  shown, 
which  has  not  been  done. 

The  judgment  of  the  district  court  is 

Affirmed. 
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The  MUlB  County  Nat.  Bank  v.  Perry  et  al. 


The  Mills  County  Nat.  Bank  v.  Pejbry  et  al. 

1.  Mortgage:  foreolosohb:  contbbcforanbous  obal  AGREEiiSNTs: 

CONSIDERATION.  In  an  action  by  plaintiff  to  foreclose  a  mortgage 
made  to  it  by  defendants,  allegations  in  the  answer  to  the  effect  that 
plaintiff*8  cashier  stated,  when  the  mortgage  was  execaied,  that  he  only 
wanted  it  to  show  to  the  bank  examiner;  that  the  principal  defendant 
might  renew  the  note  from  time  to  time;  and  that  plaintiff  would  not 
foreclose  the  mortgage,  held  properly  stricken  oat,  because  they  were 
only  oral  agreements  which  conld  not  be  proved  to  vary  or  contradict 
the  terms  of  the  note  and  mortgage,  and  because,  further,  they  were 
without  consideration,  and  could  not  be  enforced. 

2.  National  Banks:  loan  in  excess  of  statute:  collection.    The 

fact  that  a  loan  made  by  a  national  bank  is  in  excess  of  the  limit  allowed 
by  law,  cannot  be  nsed  to  defeat  the  collection  of  the  loan  by  the  bank. 

3.  Practice:  equity:  trial  upon  depositions:  discretion  of  court. 

Where  an  order  had  been  made  at  defendants*  request  for  the  trial  of  a 
cause  on  depositions,  but  no  depositions  were  taken,  and  a  like  or%ler 
was  refused,  when  made  by  defendants  at  a  subsequent  term,  held  that 
tbe  request  was  properly  refused,  and  that,  at  all  events,  the  granting 
of  the  order  rested  in  the  sound  discretion  of  the  court,  under  §  2742  of 
the  Code,  which  is  not  mandatory. 

4.  Pleading:  when  reply  not  necessary.  No  reply  is  necessary  to 

put  in  issue  allegations  in  an  answer  which  do  not  set  up  a  counter- 
claim, nor  plead  matter  to  be  avoided  by  new  matter  to  be  stated  in  the 
reply.    (Code,  §  2665.) 

5.  Practice  on   Appeal:   error    must    AFFiRiiATrvELY    appear. 

Where  the  abstract  fails  to  show  that  the  affidavit  required  by  law  for 
the  allowance  of  attorney's  fees  provided  for  in  the  note  and  mortgage 
sued  on  was  not  filed,  this  court  must  presume,  in  support  of  the  order 
of  the  trial  court  allowing  the  fees,  that  it  was  filed. 

m 

Appeal  jf^rom  Mills  Circuit  Court. 

Wednesday,  June  15. 

Action  in  chancery  to  foreclose  a  mortgage.     There  was 
a  decree  for  plaintiff.     Defendants  appeal. 

A.  L.  Young  and  Z.  T.  Oenungy  for  appellants. 
E.  B.  Woodruffs  for  appellee. 

Beok,  J. — I.     The  questions  arising  in  the  case,  with  the 


78  15' 

89  244 

90  448 

72  15 

106  558 

>2  16 

136  697 


16 


SUPREME  COURT  OF  IOWA, 


The  Mills  County  Nat.  Bank  v.  Perry  et  al. 


/' 


facts  involved  therein,  will  be  considered  in  the  order  of 
their  presentation  by  defendants'  counsel. 

The  court  sufetained  a  motion  to  strike  part  of  defendants' 
answers.  This  ruling  is  first  complained  of  by  connsel. 
The  parts  of  the  answers  stricken  contain  allegations  to  tlie 
following  effect:  (1)  The  cashier  of  plaintiff  represented  to 
defendants,  when  the  mortgage  was  executed,  that  he  only 
wanted  it  to  show  to  the  bank  examiner,  and  for  no  other 
purpose.  (2)  At  the  same  time  the  cashier  agreed  that  the 
principal  defendant  "  might  renew  the  note  from  time  to 
time,  until  he  could  make  the  money  out  of  his  stock  then 
on  liis  farm."  (3)  He  also  agreed  that  plaintiff  would  not 
foreclose  the  mortgage.  (4)  The  notes  and  mortgage  were 
given  for  a  loan  of  $10,000,  which  exceeded  the  restriction 
of  the  statute  of  the  United  States  upon  the  amount  of  loans 
which  may  be  made  by  national  banks. 

The  first,  second  and  third  defenses  above  stated  involve 
matters  contradictory  of  the  contracts  and  terms  of  the  notes 
and  mortgage,  and  are  based  upon  oral  agreements,  which  are 
not  admissible  to  contradict  or  vary  the  written  contract  as 
expressed  in  the  notes  and  mortgage.  Besides  this,  these 
agreements  were  not  based  upon  a  consideration,  and,  if  in 
writing,  could  not  for  that  reason  be  enforced. 

II.  The  fourth  defense  stated  above  cannot  be  urged  to 
defeat  securities  given  for  a  loan  made  by  a  national  bank. 
Gold  Min.  Co.  v.  National  Bank.^  96  U.  S.,  640. 

III.  An  order  was  entered  at  tlie  request  of  defendants 
that  the  case  be  tried  upon  depositions.  At  a  subsequent 
term,  after  an  amended  answer  had  been  filed,  no  depositions 
having  been  taken,  defendants  asked  for  another  order  to  the 
same  effect,  which  was  refused.  Of  this  ruling  defendants 
now  complain.  The  ground  of  the  court's  refusal  is  not 
shown.  The  granting  of  the  order  rested  in  the  exercise  of 
the  sound  discretion  of  the  court,  as  the  section  of  the  Code 
(section  2742)  under  which  a  case  may  be  ordered  for  trial 
upon  depositions,  is  not  mandatory.     It  will  be  presumed 
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that  the  court  below  rightly  exercised  its  discretion.  Indeed, 
we  think  the  record  shows  a  suflBcient  ground  for  the  refusal 
of  the  order  in  the  fact  that  the  defendants  refused  to  avail 
themselves  of  the  opportunity  to  take  depositions  given 
them  by  the  order  at  a  former  term.  They  could  not,  by 
repeating  their  request,  delay  the  disposition  of  the  cause. 

IV.  The  defendants  insist  that,  as  certain  matters  alleged 
in  an  amendment  to  their  answer  were  not  denied  in  the 
reply,  they  were  thereby  admitted,  and  the  defense  pleaded 
should  have  been  sustained.  But  the  amendments  do  not  set 
up  a  counter-claim,  nor  plead  any  matter  of  defense  which 
could  only  be  avoided  by  new  matter  to  be  stated  in  the 
reply.  The  allegations  were  therefore  considered  as  denied 
without  a  reply,  which  was  not  necessary.     (Code,  §  2685.) 

V.  It  is  lastly  insisted  that  the  court  erroneously  allowed 
attorney's  fees  provided  for  by  the  notes  and  mortgage,  for 
the  reason  that  no  affidavits  were  filed  as  required  by  section 
3,  chapter  185,  Acts  Eighteenth  General  Assembly,  (Miller's 
Code,  906.)  But  the  abstract  before  us  fails  to  show  affirm- 
atively that  such  an  affidavit  was  not  filed.  We  will  presume, 
in  support  of  the  judgment,  that  it  was  filed. 

The  foregoing  discussion  disposes  of  all  questions  argued 
by  connsel.     The  judgment  of  the  circuit  court  is 

Affibmed. 
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1.  Instmotions :  brrokbous  statement  of  testihont:  prejxjdtce. 

Where  the  court  in  an  iostruction  erroneously  stated  what  the  defendant 
had  testified  to,  and  the  testimony  thas  erroneously  impated  to  him  was 
such  that  it  was  contradicted  by  his  own  admissions  proved  on  the  trial, 
held  that  the  error  was  prejudicial  to  him»  as  tending  to  impair  his  cred- 
ibility as  a  witness. 

2.  Seduction:  evidence:  period  of  gestation.    The  ordinary  period 

of  gestation  in  the  human  family  may  be  shown  as  a  fact  raising  a  slight 
natural  inference  as  to  the  time  when  a  child,  bom  on  a  certain  date* 
was  begotten;  but  such  inference  is  by  no  means  conclusive,  even  in  the 
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absence  of  evideoce  that  the  chilJ  was  prematui'e  from  sickness,  acci- 
dent or  other  caase. 

3.  :  instructions:  referbncb  to  adult  prosecutrix  as  a  girl. 

Where  the  prosecatrix  in  a  sedaction  case  was  shown  to  have  been 
twenty-foar  years  old  at  the  time  of  the  alleged  seduction,  it  was  objec- 
tionable for  the  court  in  its  charge  to  make  frequent  reference  to  her  as 
"the  girl;''  but,  as  her  real  age  was  before  the  jury,  no  prejudice  can 
be  presumed  from  the  strained  use  of  the  words. 

4.  :  evidence:  cohabitation:  prior  intimacy.    One  cannot  be 

found  guilty  of  seduction  on  the  uncorroborated  testimony  of  the  prose- 
cutrix alone;  and  such  corroboration  is  not  found  in  the  prior  intimacy 
of  the  parties,  where  the  only  evidence  of  such  intimacy  is  that  they 
lived  in  the  same  family  for  more  than  a  year,  and  that  during  that 
time  the  defendant  escorted  the  prosecutrix  once  to  church,  and  once  to 
an  entertainment  at  a  public  hall. 

Appeal  from  Lucas  District  Court. 

Wednesday,  June  15. 

The  defendant  was  convicted  of  the  crime  of  seduction, 
and  sentenced  to  imprisonment  in  the  penitentiary  for  the 
term  of  fifteen  months.     He  appeals. 

T.  M.  Stuart  and  'Dangan  <j&  Leech^  for  appellant. 

Mitchell  d&  Peaich  and  A,  J,  Baker  ^  Attorney -general^ 
for  the  State. 

Adams,  Cii.  J. — ^The  defendant  was  charged  with  the  seduc- 
tion of  one  Eliza  A.  Wallace.  She  was  at  the  time  of  the 
alleged  seduction  living  witht  he  defendant's  mother,  and 
the  defendant  was  living  in  the  same  family.  The  prose- 
cutrix testified  that  the  seduction  took  place  on  the  night  of 
the  27th  of  April,  1885,  in  the  house  of  the  defendant's 
mother,  and  in  her  absence  from  home;  and  showed,  we 
think,  that  her  consent  was  gained  in  about  five  minutes  after 
the  first  solicitation,  and  by  a  promise  of  marriage  made  then 
for  the  first  time.  It  does  not  appear  that  the  defendant  had 
ever  kept  company  with  her  as  a  suitor,  or  had  sustained  any 
relation  to  her  except  such  as  arose  from  the  fact  that  she 
was  a  member  of  the  family  in  which  the  defendant  was 
living. 
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I.  According  to  the  testimony  of  the  prosecutrix,  the 
alleged  seduction  resulted  in  pregnancy.     It  is  undisputed 

1.  iNOTRDo-      ^^**  *  ^^^^^  ^^^  ^^^^  *^  ^^^  December  27, 1885. 
roneousYtate-  The  defendant   testified  that  he  did   not  have 
mony^'preju-  intercourse  with  her  at  any   time    during    the 
^*  month  of  April  of  that  year,  nor  prior  thereto. 

He  did  not  testify  that  he  did  not  have  intercourse  with  her 
later.  The  court,  in  an  instruction  to  the  jury,  said:  "  The 
defendant  says  that  he  did  not  have  sexual  intercourse  with  her 
in  April,  or  at  any  other  time."  The  defendant  complained 
of  this  instruction,  and  assigns  the  giving  of  it  as  error. 
The  objection  urged  is  that  the  court  represented  the  defend- 
ant as  making  a  statement  in  which  he  was  contradicted  by 
other  witnesses,  and  by  reason  of  the  instruction  his  credi- 
bility was  unduly  impaired.  It  is  not  denied  by  the  state 
that  the  court  had  forgotten  or  misunderstood  the  evidence, 
and  the  fact  was  that  the  defendant  did  not  deny  tliat  he  had 
intercourse  with  the  prosecutrix  subsequent  to  April.  But 
two  witnesses  for  the  state,  one  Hall  and  one  Myers,  had 
testified  to  admissions  of  the  defendant  to  the  effect  that  he 
had  intercourse  with  the  prosecutrix,  though  it  did  not  appear 
from  the  admissions  when  it  was.  If,  then,  the  jury  believed 
that  the  defendant  testified  as  the  court  said  he  did,  thev 
must  have  believed  that  he  was  contradicted  by  the  testi- 
mony of  Hall  and  Myers,  whereas,  taking  his  testimony  as 
he  gave  it,  his  testimony  and  his  admissions,  as  testified  to 
by  Hall  and  Myers,  might  both  be  true,  and  so  his  testi- 
mony stand  unimpeachcd,  so  far  as  the  testimony  of  Hall 
and  Myers  is  concerned. 

The  position,  of  the  state  is  tliat  the  defendant  was  not 
prejudiced  by  the  misstatement;  but  it  appears  to  us  other- 
wise. The  date  of  the  child's  birth  is  fixed  beyond  dispute. 
The  usual  period  of  gestation  being  nine  months,  the  natural 
inference  arising  therefrom  was  that  the  child  was  not  begot- 
ten later  than  April;  and  if  the  jury  had  believed  that  the 
child  was  begotten  in  April  or  earlier,  and  had  believed  the 
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testimony  of  the  defendant,  they  could  not  proj)erly  have 
found  him  guilty  of  seduction;  and  that,  too,  even  though 
they  had  believed  the  admissions  testified  to;  for  it  would 
follow,  upon  the  supposition  above  made,  that  the  defeudant 
had  intercourse  with  the  prosecutrix  only  after  the  child  was 
begotten,  and  when  she  was  not  a  chaste  woman.  It  was  of 
great  importance  to  the  defendant  that  his  credibility  should 
not  be  improperly  broken  down,  and  we  think  that  the  instruc- 
tion, taken  in  connection  with  the  evidence  as  to  his  admis- 
sions, had  a  direct  tendency  to  produce  that  effect. 

The  defendant  asked  an  instruction  iu  these  words:     "  In 
the  absence  of  evidence  showing  the  premature  birth  of  a  child, 
2.  8RDUCTI0N:  tlic  law  wiU  prcsumc  that  it  was  born  after  the 
period  oVges-  ^8"al  '^nd   ordiuavy  period  of  gestation   in  the 
tation.  human  family;  and  if  you  find  that  the  prosecut- 

ing witness  gave  birth  to  a  child  on  the  27th  day  of  Decem- 
ber, 1885,  and  there  is  no  evidence  showing  that  the  birth 
of  said  child  was  premature  from  sickness,  accident  or  other 
cause,  then  yon  may  and  should  from  such  facts  find  that 
the  prosecuting  witness  had  sexual  intercourse  with  some 
man  about  nine  months  prior  to  the  date  of  the  birth 
of  the  child."  The  court  refused  to  give  this  instruction, 
and  the  defendant  assigns  the  refusal  as  error.  In  our  opin- 
ion, the  court  did  not  err.  If  the  doctrine  contended  for 
were  to  be  sustained,  it  would  follow  that  every  child  born 
within  less  than  the  ordinary  period  of  gestation  from  the 
time  of  marriage  would  be  presumed  in  law  to  have  been 
begotten  out  of  wedlock,  unless  it  could  be  shown  that  the 
birth  was  premature  from  sickness,  accident  or  otherwise; 
and  that,  too,  in  contravention  of  the  positive  testimony  of 
the  mother  that  the  child  was  not  begotten  out  of  wedlock. 
The  ordinary  period  of  gestation  may  be  shown  as  a  fact 
raising  a  slight  natural  inference  as  to  the  time  when  a  given 
child  was  begotten,  but  such  inference  is  by  no  means  con- 
clusive, even  in  the  absence  of  evidence  that  the  child  was 
premature,  from  sickness,  accident  or  otherwise.     The  most 
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we  can  say  is  that  the  inference  is  to  be  taken  for  what  it  is 
worth,  in  connection  with  the  other  evidence  in  the  case. 

III.  The  court  in  its  instructions  to  the  jury  spoke  of 
the  prosecuting  witness  as  "  the  girl."     It  is  stated  by  the 

defendant's   counsel  that   the  court  used   these 

3. :  ia- 

structions:      words  nineteen  times.     We  have  not  verified  the 

refereuce  to 

cutpiVMa?'     statement  by  count,  but  observe  that  the  words 
girt.  were  used  frequently.     The  evidence  shows  that 

the  prosecuting  witness,  at  the  time  of  the  alleged  seduction, 
was  twenty-four  years  old.  The  defendant  claims  that  she 
was  in  no  proper  sense  a  girl,  and  that  the  court  improperly 
designed  to  suggest  an  explanation  of  what  was  contended 
by  the  defendant  to  be  incredit^e,  that  a  chaste  woman  should 
yield  to  a  man's  embraces  on  a  promise  of  marriage,  without 
previous  courtship,  and  within  about  five  minutes  from  the 
time  of  first  solicitation.  The  jury  had  before  it  the  evi- 
dence as  to  what  the  age  of  the  prosecutrix  was,  and  we 
hardly  think  that  we  should  be  justified  in  reversing  upon 
such  grounds.  As,  however,  the  case  is  to  be  remanded  for 
another  trial,  we  feel  called  upon  to  say  that  the  use  of  the 
words  in  question  is  not,  we  think,  without  objection.  While 
they  could  hardly  be  regarded  as  sufficient  to  mislead  the 
jury  in  regard  to  the  prosecutrix's  age,  they  might  be  under- 
stood as  evincing  a  feeling  on  the  part  of  the  court  against 
the  defendant.  The  court  used  the  words  in  a  strained  sense. 
The  case  was  certainly  not  one  of  a  girl  yielding  to  the 
embraces  of  a  man,  nor,  on  the  other  hand,  was  it  a  case,  as  the 
defendant  claims,  of  a  woman  yielding  to  the  embraces  of  a  boy. 
There  does  not  appear  to  have  been  anything  in  the  respective 
ages  of  the  parties  to  justify  any  allusion  to  the  subject. 

IV.  The  defendant  claims  that  the  prosecution  was  not 
corroborated  by  any  evidence  whatever.  It  is  not  denied  by 
4, «.  evi-    the  state  that  she  should  have  been,  in  order  to 

Toborauon:  JQstify  a  conviction;  but  it  is  contended  that  she 
macy.  was  in  fact  corroborated,  and  the  court  inslructed 

the  jury  upon  the  theory  that  there  was  evidence  by  which 
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they  would  be  justified  iu  finding  that  she  was  corroborated. 
The  court  thought  that  the  jury  might  find  corroboration  in 
the  evidence  tending  to  show  the  relations  and  intimacy  of 
the  defendant  and  prosecutrix.  The  defendant  denies  that 
any  such  relations  and  intimacy  were  shown.  The  fact  is, 
she  had  lived  in  the  family  as  an  inmate  on  two  occasions, 
and  several  months  at  a  time,  and  had  the  entire  confidence 
of  the  defendant's  mother.  That  we  may  not  do  the  counsel 
for  the  state  injustice,  we  will  set  out  what  the}''  say  about  it. 
The  language  is  this:  "Living,  as  she  did,  with  Mrs.  and 
Frank  Richards,  the  three  living  alone,  eating  at  the  same 
table,  sleeping  under  the  same  roof,  conversing  together 
every  day,  as  they  would  under  such  circumstances,  in  the 
very  nature  of  things  a  thorough  acquaintance  would  come 
about,  and  an  intimacy  to  a  greater  or  less  extent  spring  up. 
Twice,  at  least,  the  defendant  took  her  out  in  company, — 
once  to  church,  and  once  to  an  entertainment  at  a  hall."  This 
is  the  relationship  and  intimacy  relied  upon  as  tending  to 
show  that  the  defendant  had  gained  control  of  the  prosecutrix's 
affections,  or  at  least  had  so  far  paved  the  way  for  a  proposi- 
tion of  marriage  as  to  relieve  from  strangeness  a  proposition 
made  for  the  first  time  in  the  midst  of  a  physical  struggle 
for  sexual  intercourse.  But,  to  our  mind,  the  relation  seems 
to  have  been  a  mere  family  relationship,  and  such  as  exists 
ill  no  small  portion  of  all  the  households,  and  entirely  con- 
sistent with  absence  of  affection  or  show  of  affection.  The 
case  is  noticeable  for  the  want  of  attention  on  the  part  of  the 
defendant.  The  prosecutrix  lived  in  the  family  more  than  a 
year.  During  that  time  the  defendant  escorted  her  once  to 
church  and  once  to  an  entertainment  at  a  public  hall.  We 
think  that  we  should  be  going  too  far  to  say  that  the  facta 
relied  upon  corroborated- the  prosecutrix. 

The  judgment  must  be 

Bbvebseo. 
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Francis  v.  G  biffin. 

1.  Tax  Title:  action  to  quiet:  statute  of  LiMtTATiONS.  The  statu • 
tory  limitation  of  five  years  usually  begrlas  to  run  ag^ainst  the  holder  of  a 
tax  title  at  the  date  when  he  is  entitled  to  receive  his  deed;  (see  cases 
cited  in  opinion ;)  but  that  rule  does  not  apply  where  his  title,  which 
the  law  presumes  to  be  perfect,  is  not  called  in  question  within  that 
time  by  any  act  of  the  owner  of  the  patent  title,  because,  until  it  is 
called  in  question,  he  has  no  occasion  to  be^in  an  action  to  quiet  his 
tax  title.  (Oooipjure  Moingona  Coil  C).  v.  Blair,  51  Iowa,  447,  and 
Adams  v.  Griffin,  66  Id.,  125,    GrijffUh  v.  Carter,  64  Id.,  193,  corrected.) 

Appeal  from  G lay  District  Court. 
Wednesday,  June  15. 

Action  in  equity  to  quiet  in  plaintift"  the  title  to  a  quarter 
section  of  land.  A  demurrer  to  defendant's  answer  was  sus- 
tained by  the  district  court,  and,  he  refusing  to  plead  further, 
judgment  was  entered  for  plaintiff. 

Parker  c6  Richardson^  Poioers  c6  Laeij  and  George  G. 
Wright y  for  appellant. 

Snow  Bros,  and  Galusha  Parsons^  for  appellee. 

Beed,  J. — Plaintiff  claims  under  a  deed  executed  by  the 
county  treasurer  under  a  sale  of  the  land  for  delinquent 
taxes.  The  sale  was  made  on  the  5th  of  October,  1874,  and 
the  deed  was  executed  on  the  8th  of  July,  1879,  and  recorded 
on  the  12th  of  November  following.  The  action  was  coui- 
inenced  on  the  10th  of  November,  1884.  The  only  defense 
pleaded  is  that  the  action  is  barred  by  the  statute  of  liraita- 
tions,  and  the  fact  upon  which  this  defense  is  based  is 
that  defendant,  being  the  owner  of  the  patent  title  to  the 
land,  went  into  actual  possession  of  it  on  the  9th  of  Octo- 
l>er,  1884,  and  made  valuable  improvements  upon  it.  The 
facts,  then,  are  that,  while  the  action  was  commenced  within 
five  years  after  the  deed  was  recorded,  more  than  five  years 
had  elapsed  after  plaintiff  was  entitled  to  receive  the  deed, 
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and  after  it  was  actually  executed,  before  it  was  commenced; 
and  defendant  went  into  possession  within  live  years  after  the 
recording  of  the  deed,  bat  more  than  five  years  after  plaint- 
iff was  entitled  to  take  ft.  And  the  question  to  be  deter- 
mined upon  these  facts  is  whether  the  action  is  barred.  It 
has  frequently  been  held  by  this  court  that  the  statute  begins 
to  run,  as  against  the  holder  of  the  tax  title,  at  the  date  when 
he  is  entitled  to  receive  his  deed.  Hintrager  v.  Jlennessy^ 
46  Iowa,  600;  Burrett  v.  Love^  48  Iowa,  103;  Moingona 
Coal  Co,  V.  Blair y  51  Iowa,  447;  OriffUh  v.  Carter,  64 
Iowa,  193.  But  in  each  of  those  cases  the  one  disputing  the 
right  of  the  holder  of  the  tax  title  was  either  in  possession  of 
the  property  when  the  deed  was  recorded,  or  went  into  posses- 
sion within  live  years  after  that  date.  The  rule  established 
by  those  cases  is  that,  if  the  validity  of  the  tax  title  is  dis- 
puted within  five  years  from  the  date  when  the  treasurer's 
deed  might  have  been  taken,  the  one  claiming  thereunder 
must  commence  his  action  for  the  recovery  of  the  land 
within  that  period,  or  his  right  of  recoveiy  will  be  barred. 
But  this  rule  can  have  no  application  to  a  case  where  the 
validity  of  the  title  is  disputed  for  the  first  time  after  the 
expiration  of  that  period.  The  reason  of  the  distinction  is 
based  upon  the  fact  that  in  the  one  case  the  cause  of  action 
exists  during  the  period  of  the  statute,  while  in  the  other  it 
has  no  existence  until  after  its  expiration. 

The  treasurer's  deed  operates  to  "  vest  in  the  purchaser  all 
the  right,  title,  interest,  and  estate  of  the  former  owner  in 
and  to  the  land  conveyed."  (Code,  §  897.)  He  can  therefore 
liave  no  occasion  to  take  any  action  for  the  establishment  of 
his  right  until  it  is  disputed.  Indeed,  until  the  former  owner 
does  something  indicating  an  intention  to  dispute  his  title 
and  ownership  of  the  property,  he  has  no  cause  of  action 
against  him.  It  would  be  an  anomaly  in  the  law  to  require 
a  party  to  go  into  the  courts  for  the  vindication  of  a  right 
wliich  the  statute  declares  in  advance  is  a  perfect  right,  and 
which  is  in   no  manner   disputed.     But  when   the  former 
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owner  is  in  the  occapancy  of  the  property  when  the  deed  is 
execnted,  and  continues  in  possession,  or  when  he  takes  pos- 
session afterwards,  he  thereby  denies  the  right  of  the  holder 
of  the  tax  title,  and  a  cause  of  action  at  once  accrues.  The 
property  rights  of  an  individual  cannot  be  concluded,  how- 
ever, by  the  mere  denial  of  their  existence.  He  must  bo 
given  an  opportunity  for  their  vindication.  The  claim  of 
defendant,  if  it  should  bo  sustained,  would  lead  us  to  the 
absurd  result  that  all  right  of  action  by  plaintiff  for  the  vin- 
dication of  his  right  in  the  property  was  barred  at  the  very 
instant  that  his  cause  of  action  accrued;  for,  if  his  position 
be  sound,  plaintiff  had  a  perfect  right,  as  against  him,  to  the 
property  up  to  the  time  he  took  possession  of  it,  but  his  plea 
for  the  vindication  of  that  right  could  never  be  heard  in  the 
courts.  This  would  be  equivalent  to  a  denial  of  the  right  to 
be  heard  at  all  in  vindication  of  the  right.  It  is  manifest 
tlxat  no  such  construction  can  be  given  to  the  statute;  and 
it  is  clear  that  plaintiff's  right  of  action  is  not  barred. 

This  view  is  consistent  with  our  holding  in  Moingona 
Coal  Go.  V.  Blair^  supra^  and  Adams  v.  Gnffin^  66  Iowa, 
125,  and  it  is  not  inconsistent  with  the  other  cases.  In  this 
connection,  we  deem  it  proper  to  point  out  an  error  in  the 
opinion  in  Griffith  v.  Carter^  as  printed  in  the  report.  It  is 
there  stated  that  the  action  was  commenced  on  the  1st  of 
January,  1881,  which  was  within  five  years  after  the  record- 
ing of  the  tax  deed.  It  was  in  fact  commenced  on  the  Ist 
of  September  of  that  year,  after  the  expiration  of  the  five 
years,  and  this  fact  appears  in  the  second  division  of  the 
opinion.  The  date  is  correctly  stated  in  the  opinion  as  writ- 
ten, and  the  error  was  committed  in  the  printing. 

The  judgment  will  be 

Affibmbo. 
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MoCash  V.  The  City  of  Burlington. 

1.  Cities  and  Towns:  change  of  gkade  of  street:  damages: 
IN8TBUCTI0N.  In  an  action  for  damages  on  account  of  the  change  of 
the  grade  of  a  street,  the  fact  that  the  court  stated  in  an  instruction 
that  by  the  change  of  grade  plaintiffs  buildings  had  been  left  '*some 
two  feet'*  below  the  newly  established  grade,  when  in  fact  they  had  been 
left  two  and  one-half  feet  below,  was  not  prejudicial  error,  as  the  court 
did  not  pretend  to  make  a  precise  statement,  and  the  jury  had  all  Uie 
facts. 


2.  ■  ;  :  :  .    In  such  case  a  direction  to  the  jury  to 

consider  **  the  improvement  of  the  street  as  contemplated  by  the  ordi- 
nance changing  the  grade**  was  not  objectionable  on  the  ground  that 
the  ordinance  did  not  allnde  to  any  ^'  improvement**  of  the  street. 

8.  Juror:  misconduct:  no  ground  for  reversal.  A  judgment  for 
defendant  will  not  be  reversed  on  account  of  the  misconduct  of  a  juror, 
where  nothing  more  is  shown  than  that  one  of  the  jurors  (not  named) 
was  addressed  during  an  adjournment  by  a  citizen  of  the  defendant  city 
(not  named)  who  denounced  the  law,  or  the  ruling  of  the  court,  and 
ridiculed  the  idea  of  plaintiff's  being  entitled  to  any  damages. 

Appeal  from  Des  Moitves  Circuit  Court. 

Wednesday,  June  15. 

The  plaintiff  is  the  owner  of  a  lot  which  abuts  on  Jeffer- 
son street,  in  the  city  of  Burlington.  There  is  a  brick  block 
of  buildings  upon  the  lot,  which  is  used  for  business  pur- 
poses. The  grade  of  Jefferson  street  was  first  established  by 
the  city  in  the  year  1858.  In  1866  the  city  changed  the 
grade.  In  1868  the  plaintiff  erected  the  block  upon  the  lot, 
and  in  1873  tlie  building  was  destroyed  by  fire,  and  rebuilt. 
In  1884  the  city  again  changed  the  grade,  so  that  the  plaint- 
iff's building  is  below  the  established  grade;  and  to  make  the 
block  suitable  for  occupancy  it  will  be  necessary  to  raise  the 
building.  The  plaintiff  made  application  for  an  assessment 
of  the  damages  he  claimed  to  be  due  him  by  reason  of  the 
change  of  the  grade  of  the  street.  The  city  council  offered 
a  certain  sum  in  liquidation  of  the  claim.     The  plaintiff 
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refused  to  accept  the  offer,  and  appealed  from  the  proceedings 
had  before  the  city  council.  After  the  appeal  the  city  coun- 
cil withdrew  the  offer  of  payment,  and  the  cause  was  tried 
anew  by  a  jury,  in  the  circuit  court,  upon  its  merits.  There 
was  a  verdict  and  judgment  for  the  defendant.  Plaintiff 
appeals. 

J.  G.  Power  and  Newman  d&  Blake^  for  appellant. 
J.  J.  Seerley^  for  appellee. 

RoTHBOCK,  J. — I.  It  is  provided  by  section  469  of  the 
Code  "  that  wlien  any  city  or  town  shall  have  established  the 
grade  of  any  street  or  alley,  and  any  person  shall  have  built 
or  ma^e  any  improvements  on  such  street  or  alley  according 
to  the  established  grade  thereof,  and  such  city  or  town  shall 
alter  such  established  grade  in  such  a  manner  as  to  injure  or 
diminish  the  value  of  said  property,  said  city  or  town  shall 
pay  to  the  owner  or  owners  of  said  property  so  injured  the 
amount  of  such  damage  or  injury.         *         *         *" 

The  question,  and  the  only  question,  to  be  determined  by 
the  jury  was,  whether  the  alteration  of  the  grade  diminished 
the  value  of  the  plaintiff's  property.  Many  facts  were  proper 
to  be  considered  in  determining  this  question.  It  appears 
from  the  evidence,  without  conflict,  that  a  natural  stream  of 
water,  called  "Hawkeye  Creek,"  ran  through  the  street  in 
question.  The  channel  of  the  creek  was  on  the  north  side  of 
the  street,  and  plaintiff's  property  fronted  on  the  south  side. 
Before  the  change  of  grade  complained  of,  the  channel  of 
the  creek  was  covered  over  with  plank.  The  bed  of  the 
creek  had  filled  up  to  some  extent,  so  that  it  was  subject  to 
overflow,  and,  by  reason  of  the  covering  over  the  channel, 
the  street  was  uneven,  and  was  not  in  a  condition  for  travel 
for  one-half  its  width.  The  city  authorities  made  the  change 
in  the  grade  so  that  a  permanent  arched  sewer  could  be  made 
of  the  channel  of  the  creek,  and  thus  control  its  waters,  and 
make  an  enduring  and  substantial  street  for  the  full  width 
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thereof.  This  improvement  required  a  change  of  the  grade 
of  the  street.  It  is  not  denied  that  the  city  council  had  the 
legal  right  to  make  the  change  in  question.  There  were  a 
large  number  of  witnesses  called  by  the  parties  on  the  ques- 
tion in  issue.  The  very  decided  preponderance  of  this  evi- 
dence is  to  the  effect  that  the  plaintiff's  property  is  more  ben- 
eiited  by  the  change  of  grade  than  it  will  cost  to  raise  his 
building  to  the  grade.  The  jury  found  specially  that  the 
plaintiff's  property,  instead  of  being  diminished  in  value  by 
the  change  of  grade,  was  actually  benefited  thereby,  and  we 
think  the  verdict  not  only  finds  support  in  the  evidence,  but 
that  it  accords  with  a  very  decided  preponderance  thereof. 

Counsel  for  appellant  complain  of  some  rulings  of  the 
court  made  upon  the  admissibility  of  certain  evidence.  We 
do  not  think  these  objections  are  well  taken,  and  these  rul- 
ings appear  to  us  to  be  so  manifestly  correct  as  to  require  no 
specific  consideration. 

II.  Exceptions  were  taken  to  some  of  the  instructions 
given  by  the  court  to  the  jury.  These  objections  appear  to 
us  to  be  too  technical  to  require  extended  consideration. 
For  example,  the  court  instructed  the  jury  as  follows: 

"  (2)  It  is  not  disputed  that  in  1866  the  city  established 

the  grade  of  Jefferson  street,  including  the  portion  abutting 

on  plaintiff's  real  estate;    that  in  1868  plaintiff 

towns:  built  the  buildings  on  his  said  real  estate,  with 

ctiftnso  of 

grade  of  reference  to  said  ffrade;  that  in  1884  the  city 

street:  dam-  ,  i         /.     i 

ages:  instruc-  changed  the  grade  of  that  portion  of  Jefferson 
street,  so  as  to  leave  plaintiff's  buildings  some 
two  feet  below  the  newly-established  grade,  and  it  is  for  this 
that  plaintiff  claims  damages  in  this  suit.  Under  these 
undisputed  facts,  the  only  question  for  your  determination 
is  whether  plaintiff  has  been  damaged,  as  to  his  said  prop- 
erty, by  reason  of  the  last  change  of  grade,  more  than  he  has 
been  benefited  thereby,  and,  if  so,  how  much." 

It  is  claimed  that  the  statement  that  the  change  of  grade 
left  the  plaintiff's  buildings  "  some  two  feet"  below  the  newly- 
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established  grade  was  an  incorrect  statement  of  fact,  and 
compelled  the  jury  to  make  np  their  verdict  upon  a  state  of 
facts  requiring  the  buildings  to  be  raised  two  feet,  when  in 
fact  they  will  be  required  to  be  raised  about  two  and  one- 
half  feet.  It  is  Yerj  plain  that  the  court  made  no  exact  state- 
ment of  the  height  to  which  it  would  be  necessary  to  raise 
the  buildings.  It  was  equivalent  to  stating  that  the  elevation 
of  the  buildings  would  be  two  feet  *or  thereabouts.  This 
could  not  have  prejudiced  the  plaintiff,  even  if  it  was  slightly 
more  than  two  feet.  The  material  question  for  the  jury  was 
the  expense  attending  the  raising  of  the  buildings  to  corre- 
spond with  the  new  grade. 

III.  It  is  claimed  that  the  court  erred  in  stating  to  the 
jury  that  they  should  consider  "the  improvement  of  the 
^ . .   street  as  contemplated  by  the  ordinance  chang- 

•  •  ing  the  grade."  The  ground  of  the  complaint 
is  that  the  ordinance  changing  the  grade  does  not  allude  to 
an  improvement  of  the  street.  We  think  it  is  immaterial 
whether  the  ordinance  in  terras  provides  for  an  improvement 
of  the  street.  All  changes  of  grade  are  made  for  the  very 
purpose  of  improving  the  streets,  and  the  evidence  in  this 
case  shows  that  such  was  the  purpose  of  the  city  council,  and 
that  the  street  has  been  greatly  improved  thereby.  It  is 
wholly  immaterial,  therefore,  whether  the  court  directed  the 
jury  to  consider  the  improvement  contemplated  by  the  ordi- 
nance, or  whether  they  should  consider  that  an  improvement 
was  contemplated  bj'  the  city  authorities. 

We  do  not  think  it  necessary  to  specially  notice  other 
objections  to  the  instructions.  It  appears  to  us  that  the  case 
was  fairly  submitted  to  the  jury. 

IV.  It  is  insisted  that  the  judgment  should  be  reversed 
because  of  the  alleged  misconduct  of  one  of  the  jury.     This 

allefi^ed  misconduct  is  based  upon  an  affidavit  of 
nitseonduct :    one  of  the  witnesses  for  the  plaintiff,  to  the  effect 

no  ground  for  ^  *^  ' 

reversal.         th^t^  ^t  an  adjournment  of  the  court  pending  the 
trial,  he  (the  witness)  was  engaged  in  conversation  with  one 
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of  the  jurors  in  front  of  tlie  court  house,  when  a  resident  of 
Burlington  approached  the  juror,  and  engaged  him  in  con- 
versation concerning  the  case;  that  the  person  referred  to 
denounced  the  law,  or  the  ruling  of  the  court,  and  ridiculed 
the  idea  of  plaintiff  being  entitled  to  any  damages,  etc.  The 
affiant  could  not  identify  or  name  the  juror,  and  did  not  name 
the  person  who  engaged  with  him  in  the  conversation,  and  it 
does  not  appear  from  the  affidavit  that  the  juror  made  any 
reply  to  the  person  by  whom  he  was  approached.  We  are 
asked  to  presume  that  the  juror  was  improperly  influenced 
by  what  was  said  to  him.  This  would  be  rather  a  violent 
presumption,  in  the  absence  of  any  showing  that  he  in  any 
manner  joined  in  the  Conversation,  or  invited  it,  or  assented 
to  it.  The  mere  fact  that  he  did  not  demand  that  the  person 
by  whom  he  was  approached  should  cease  to  talk  to  liim 
about  the  case  ought  not  to  be  held  to  vitiate  the  verdict. 

Affibmxd. 


Thb  State  v.  Clakk. 


I.  Criminal  Law:  obtainino  bionatukb  by  falsr  pretenses:  deliv- 
ery OF  instrument:  indictment.  The  crime  of  obtaining  a  signa- 
ture to  an  instrument  by  false  pretenses  is  not  complete  unless  there  is 
a  delivery  of  the  instrument  so  signed;  and  an  indictment  which  fails 
to  charge  the  obtaining  of  the  instrument  is  insufficient.  (State  v.  Me- 
Ginnis,  71  Iowa,  680,  followed.) 

Appeal  from  Story  District  Court. 

Thuesday,  June  16. 

The  defendant,  Clark,  was  convicted  of  the  crime  of  cheat- 
ing by  false  pretenses,  and  sentenced  to  a  term  of  imprison- 
ment in  the  penitentiary,  and  from  that  judgment  he  ap- 
peals. 

John  F.  Duncomhe  and  Funson  &  Gifford,  for  defend- 
ant. 

A.  J,  Bilker^  Attorney-general^  for  the  State. 
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Seed,  J. — The  defendant  moved  in  arrest  of  judgment  on 
the  ground  that  the  indictment  did  not  charge  a  criminal 
offense.  The  indictment  charges  that  defendant,  by  means 
of  a  certain  false  token  and  certain  false  pretenses,  induced 
F.  M.  Jackson  to  sign  a  written  instrument,  the  false  making 
of  which  would  be  forgery.  There  is  no  averment  in  the 
indictment,  however,  that  he  obtained  from  Jackson  tlie 
instrument  so  signed  by  him.  In  the  case  of  State  v.  Mc- 
Ginnis^  71  Iowa,  685,  we  held  that  an  indictment  in  sub- 
stantially the  same  form  was  not  suflScient.     Following  that 

holding,  the  judgment  should  be 

Sevebsed. 


Bx.AiB  V.  Buttolph. 

1.  Contract:  writing:  oral  conditions  excluded.  Where  defendant 
entered  into  a  written  contract  to  pay  money  upon  a  single  condition 
named  in  the  contract,  held  that  it  was  incompetent  to  plead  in  defense 
the  violation  of  other  alleged  oral  contemporaneous  conditions.  (Com- 
pare Gelpcke  v,  Blake^  19  Iowa,  263,  and  Couriwright  v.  StrickUr,  'M 
Id.,  382.) 


72     31 
88    173 


2. :  FRAUDULENT  REPRESENTATION  AS  DEFENSE:  WHEN  NOT  AVAIL- 
ABLE. A  false  representation,  to  afford  ground  of  relief  against  a  con- 
tract, must  relate  to  the  subject-matter  of  that  contract.  (Noel  v,  Hor- 
torif  50  Iowa,  687.)  So,  where  the  sole  condition  of  a  subscription  to  a 
railroad  company  is  that  the  road  shall  be  built  to  A.,  a  false  lepre- 
sentation  made  to  the  subscriber  at  the  time,  that  the  company  had  the 
means  to  build  the  road  to  B.,  and  that  it  would  be  so  built  within  a 
year,  was  immaterial  in  an  action  on  the  subscription. 

Appeal  from  Hardin  Circuit  Court. 

Thursday,  June  16. 

Action  on  the  following  written  instrument: 
"One  year  after  the  Chicago,  Iowa  &  Dakota  Eailroad 
shall  be  completed  to  Iowa  Falls,  if  completed  by  September 
1,  1884,  I  promise  to  pay  the  said  construction  company 
three  hundred  and  twenty-five  dollars,  being  one-half  my  sub- 
scription in  aid  of  said  railroad.  J.  T.  Buttolph." 
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The  defendant  answered  that  the  consideration  for  his 
undertaking  in  the  instrument  had  failed;  also  that  his  signa- 
ture thereto  was  obtained  by  fraud.  The  circuit  court  sus- 
tained a  motion  to  strike  out  the  allegations  of  fraud,  and  a 
demurrer  to  the  divisions  of  the  answer  in  which  the  failure 
of  consideration  was  pleaded.  Defendant  electing  to  stand 
on  his  answer,  judgment  was  entered  against  him  for  the 
amount  due  on  the  contract,  and  from  that  judgment  he 
appeals. 

S.  M.  Weaver  and  John  F.  Duncomhe^  for  appellant. 

C.  E,  Albrooh^  for  appellee. 

Heed,  J. — I.  In  the  paragraphs  of  the  answer  demurred  to 
defendant  alleges  that  part  of  the  consideration  of  the  con- 
tract in  suit  was  the  verbal  promise  and  affree- 
conduldns'*^'  ment  of  the  corporation  to  which  it  was  given 
excluded.  ^{^^^  j|j  would  construct  and  complete  its  line  of 
railroad  from  Iowa  Falls  to  Forest  City,  in  Winnebago 
county,  within  one  year  after  the  date  fixed  in  the  contract 
for  the  completion  of  the  road  to  Iowa  Falls;  and  that  said 
company  had  not  only  failed  to  perform  its  undertaking  in 
that  respect,  but  had  entirely  abandoned  the  project  of  build- 
ing  the  road  between  those  points.  We  think  it  very  clear 
that,  under  familiar  and  well-settled  rules  of  law,  the  defend- 
ant cannot  avail  himself  of  the  matters  thus  pleaded  as  a 
defense.  His  undertaking  was  that  he  would  pay  the  specified 
sum  of  money  upon  the  performance  by  the  other  party  of 
the  single  condition  named  in  the  contract.  By  the  terms 
of  the  written  instrument,  the  performance  of  that  condition 
is  made  the  sole  consideration  for  his  promise  to  pay  the 
money.  In  the  paragraphs  of  the  answer  in  question  he 
alleges  that  he  was  induced  in  part  to  enter  into  the  agree- 
ment by  another  promise,  entirely  different  and  distinct  from 
that,  and  that  that  promise  has  been  broken.  But  when  the 
parties,  by  their  writing,  made  the  completion  of  the  railroad 
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to  Iowa  Falls  within  the  specified  time  the  condition  upon 
which  his  liability  to  pay  the  money  should  accrue,  they 
definitely  fixed  that  as  the  condition  of  the  contract,  and  the 
conclusive  presumption  is  that  all  other  conditions  were 
excluded.  When,  by  the  express  terms  of  the  written  agree- 
ment, a  particular  condition  is  made  the  consideration  for  the 
undertaking,  it  is  no  more  competent  to  contradict  or  vary  its 
terms  by  parol  evidence,  as  to  the  consideration  by  which  it 
is  supported,  than  as  to  its  other  conditions.  Gelpcke  v. 
Blake^  19  Iowa,  263;  Courtwright  v.  Strickler,  37  Id.,  382. 
II.  The  averments  of  the  answer  which  were  stricken  out 
by  the  circuit  court  are,  in   substance,  that  defendant  was 

2 J  induced  to  enter  into  the  contract  by  the  false 

^i«»enta-  representations  of  an  agent  of  the  railroad  com- 
fens^when  p^uy,  that  the  means  for  the  construction  and 
completion  of  the  road  between  Iowa  Falls  and 
Forest  city  were  already  provided,  and  that  it  would  be  com- 
pleted between  those  points  within  one  year  after  its  comple- 
tion to  Iowa  Falls.  As  we  have  already  said,  what  the  parties 
actually  contracted  for,  was  the  construction  and  completion  of 
the  road  to  Iowa  Falls,  within  the  specified  time.  The  per- 
formance of  that  undertaking  by  the  railroad  company  was  the 
condition  upon  which  defendant  should  become  liable  to  pay 
the  money,  and  there  is  no  complaint  that  that  condition  has 
not  been  performed.  That  particular  thing  is  the  subject- 
matter  of  the  contract.  But  the  alleged  false  representations 
related  to  a  matter  quite  distinct  from  that,  and  with  refer- 
ence to  which  the  parties  made  no  contract  whatever.  A 
false  or  fraudulent  representation,  to  afford  grounds  of  relief 
against  a  contract  which  the  parties  have  entered  into,  must 
relate  to  the  subject-matter  of  that  contract.  Noel  v.  Hot- 
ton,  60  Iowa,  687. 

The  orders  of  the  circuit  court  sustaining  the  demurrer, 
and  the  motion  to  strike  from  the  answer  the  allegations  of 
fraud,  are  therefore  right,  and  the  judgment  will  be 

Affirmed. 
Vol.  LXXII— 3 
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Clark  v.  Holland  et  al. 

1.  Mortgage:   ox  EQuiTABbE  interest:    subsequent  pubchaser: 

NOTICE.  B.  had  sold  land  to  H.,  bu  I  if  any  deed  had  been  made  therefor 
it  was  not  of  record.  H.  mortgaged  the  land  back  to  B.,  and  the  mortgage 
was  duly  recorded.  B.  died,  and  the  legal  title  of  his  lands  descended 
to  his  widow  and  two  sons,  from  whom  P.  procured  a  conveyance  of  the 
land  in  question.  Before  P.  purchased  he  knew  of  the  record  of  the 
mortgage,  and  heard  it  read,  at  least  in  part.  Held  that  P.'s  knowl- 
edge of  the  mortgage  running  from  H.  to  B.,  from  whose  heirs  he  was 
about  to  purchase  the  legal  title,  was  sufficient  to  suggest  to  him  that 
B.  must  have  sold  the  land  to  H.,  and  to  charge  him  with  notice  of  all 
the  facts  in  the  case  which  he  would  have  learned  by  inquiry,  and  that 
the  mortgage  was  a  lien  on  the  land  in  his  hands. 

2.  Trusts:  purchase  by  trustee  op  trust  property:  facts  not  con- 

stituting. Where  the  pledgee  of  a  note  and  mortgage  has  deposited 
them  in  bank,  where  they  are  seized  by  the  sheriff  as  the  property  of 
the  pledgeor  and  exposed  to  sale  on  execution,  the  pledgee  may  purchase 
them,  like  any  other  person,  and  he  will  not  be  regarded  as  a  trustee 
purchasing  at  his  own  sale. 

Appeal  from  Boone  Circuit  Court. 

Thursday,  June  16. 

Action  to  foreclose  a  mortgage.  Judgment  and  decree 
were  rendered  against  the  defendant  Holland,  but  not  against 
the  defendant  Phelps.     The  plaintiff  appeals. 

Boal  dk  Jackson  and  Geo,  W.  Crooks^  for  appellant. 

No  appearance  for  appellees. 

Adams,  Ch.  J. — ^The  mortgage  in  question  was  executed 

by  the  defendant  Holland  to  one  N.  B.  Brown,  to  secure  a 

promissory  note  executed  by  Holland  to  Brown, 

on  equitable  '  and  made  payable  to  order.     The  note  was  sold 

interest  *  Bill)' 

sequent  pur-     upon  an  execution  aeainst  Brown,  and  purchased 

chaser :  no-         ^  ^  '  r 

tice.  by  the  plaintiff.     The  land  upon  which  the  mort- 

gage was  executed  did  not  stand  in  Holland's  name,  and  it 
seems  probable  that  he  never  had  the  legal  title.  The 
defendant  Phelps  claims  that  he  did  not,  and,  for  the  pur- 
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poses  of  the  opinion,  it  may  be  conceded  that  he  did  not. 
Phelps  found  the  legal  title  belonging  apparently  to  Sasan 
Brown,  N.  E.  Brown  and  H.  T.  Brown,  and  from  them  he 
obtained  a  deed  paying  a  valuable  consideration  therefor. 

It  seems  to  be  conceded  that  the  land  belonged  originally 
to  N.  B.  Brown.  He  died,  and  the  legal  title,  we  infer, 
passed  to  his  widow,  Susan  Brown,  and  his  sons,  N".  E.  and 
H.  T.  Brown,  who  are  the  defendant  Phejps'  grantors.  At 
the  time  the  mortgage  was  executed,  N.  B.  Brown  held  the 
legal  title,  and  we  have  a  case  where  the  mortgagor  appears, 
so  far  as  the  record  shows,  to  have  attempted  to  mortgage 
land  which  not  only  did  not  belong  to  him,  but  which 
belonged  to  the  mortgagee.  The  real  fact  appears  to  be  that 
Brown  sold  the  land  to  Holland,  but  for  some  reason  omitted 
to  make  a  deed.  Notwithstanding  such  omission,  however, 
he  took  a  mortgage  upon  th6  land  from  Holland,  which  is 
the  mortgage  in  question.  Holland,  then,  at  the  time  he 
executed  the  mortgage,  was  the  equitable  owner,  and  the 
mortgage  had  the  eifect  to  bind  his  interest,  as  against  all 
persons  who  had  actual  knowledge  of  such  interest,  or  knowl- 
edge of  facts  which  were  sufficient  to  put  them  upon  inquiry. 

The  evidence  shows  that  before  Plielps  purchased  he  dis- 
covered, in  some  way,  the  record  of  the  mortgage,  and  heard 
it  read,  at  least  in  part.  The  fact  of  the  record  known  to 
Phelps  was  sufficient  to  lead  to  the  inference  that  a  mortgage 
had  been  executed,  and  we  think  that  the  case  is  not  differ- 
ent from  what  it  would  have  been  if  Phelps  had  seen  the 
mortgage  in  the  hands  of  the  holder.  St.  John  v.  Conger^ 
40  111.,  635. 

It  is  true  that  even  then  the  mortgage  would  not  appear 
to  be  a  lien  upon  the  property,  because  Holland  did  not 
appear  to  have  title.  But  the  existence  of  the  mortgage 
was  a  significant  fact,  and  especially  as  it  ran  to  the  very 
person  who  appeared  to  be  the  owner  of  the  land  at  the  time 
it  was  made,  and  from  whose  heirs  Phelps  proceeded  at  once 
to  obtain  a  deed.     The  inference,  we  think,  would  necessarily 
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arise,  in  anypetson's  mind  possessed  of  ordinary  intelligence, 
that  Brown  bad  sold  the  land  to  Holland,  and  that  there  had 
been  an  omission  either  to  make  a  deed,  or  to  record  it,  if  made. 
Now,  Phelps  knew  that  if  this  was  so  Holland  became  the 
equitable  owner;  that  the  mortgage  bound  the  equitable 
interest;  and  that  the  holder  of  the  note  which  the  mortgage 
was  given  to  secure  must  be  claiming  a  mortgage  interest. 
Our  opinion,  then,  is  that  Phelps  saw  enough  to  put  him 
upon  inquiry,  and  that  he  was  chargeable  with  knowledge 
of  the  outstanding  mortgage  interest. 

Tlie  plaintiff  claims  that  the  same  result  should  be  reached 
by  reason  of  the  character  of  the  deed  under  which  Phelps 
claims.  His  position  is  that  the  deed  is,  in  effect,  a  mere 
quitclaim,  and  that  Phelps  stands  in  no  better  position  than 
his  grantors,  who  must  be  regarded  as  charged  with  all  that 
the  intestate  knew.  The  question  raised  upon  the  character 
of  the  deed  is  not  quite  free  from  difficulty,  and,  as  it  is  not 
necessary  to  determine  it,  we  omit  to  do  so.  Possibly  the 
court  below  thought  that  the  deed  to  Phelps  operated  as  a 
discharge  of  the  mortgage,  upon  the  theory  that  he  had  a 
right  to  assume  that  it  was  made  by  those  who  had  become 
owners  of  the  mortgage.  The  evidence,  however,  shows  that 
Phelps  applied  to  the  grantors  for  a  conveyance  to  him,  upon 
the  theory  that  they  had  become  the  owners  of  the  property,  and 
not  incumbrancers,  and  what  he  paid  he  paid  simply  as  a  pur- 
chaser from  the  owners.  It  does  not  appear  to  have  occurred  to 
any  one  that  there  was  to  be  a  discharge  of  the  mortgage 
effected  by  the  deed.  Possibly  the  court  below  thought  that 
the  plaintiff  did  not  appear  to  be  the  owner  of  the  note  and 
mortgage.  While  the  note  and  mortgage  were  acquired  by 
plaintiff  by  purchase  at  a  sheriff's  sale,  the  evidence  shows 
2.  trusts:  pur-  that  he  had  previously  taken  them  as  security, 
trustee  of        It  may  be  that  it  was  thought  that  he  had  taken 

trust  prop-  ,  11111  .         ..1 

erty :  facte      them  in  trust,  and  that  he  could  not  acquire  title 

not  coDStltut-  '  * 

*"«•  to  trust  property  by  a  purchase  of  the  same.     It 

is  true  enough  that  if  a  trustee  becomes  a  buyer  at  his  own 
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sale  the  beneficiary  may,  at  his  option,  avoid  the  sale.  But 
the  sale  in  this  case  was  not  the  trustee's  sale.  He  had 
deposited  the  notes  and  mortgage  in  bank,  where  they  were 
seized  upon  execution.  The  oale  was  made  by  a  judgment 
creditor,  through  the  sheriff.  The  plaintiff  did  not  conduct 
the  sale,  nor  procure  it,  nor  was  he  charged  with  any  respon- 
sibility in  regard  to  it.  The  sale  was  made  in  pursuance  of 
the  sheriff's  levy,  and  not  in  the  execution  of  any  trust  which 
the  plaintiff  had  assumed. 

We  think  that  the  decree  must  be 

Eeversed. 


72      37 
79    494 
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1.  Homeartead:  bxemption  of  proceeds:  intention  to  purchase  I129  320 
OTHER  homestead:  BURDEN  OF  PROOF.  The  money  arisint;  from  the 
sale  of  a  homestead  is  not  exempt  from  execution,  unless  the  sale  was 
in  pursuance  of  a  design  to  purchase  another  homestead;  {Benham  v. 
Chamberlain,  39  Iowa,  358;  State  r.  Crtddis,  44  Id.,  537;)  and  the  bur- 
den of  proof  to  show  such  design  is  on  him  who  claims  the  exemption. 
Accordingly,  where  the  surviving  husband  asked  for  a  partition  of  his 
wife^s  land,  including  the  homestead,  and  he  claimed  one-third  of  the 
land  in  fee  as  his  interest,  but  the  land  could  not  be  divided,  and  he 
allowed  it  to  go  to  sale  under  the  partition  proceedings,  and  his  share 
of  the  proceeds  was  gamisheed,  on  execution  against  him,  in  the  hands 
of  the  referees,  heldf  in  the  absence  of  a  showing  of  an  intention  on 
his  part  to  invest  the  funds  in  another  homestead,  that  they  were  not 
exempt. 

Appeal  from  Keokuk  Circuit  Court 

Thursday,  June  16. 

This  action  involves  the  question  whether  certain  money 
is  liable  to  garnishment  on  execution,  the  same  being  the 
proceeds  of  the  alleged  homestead  of  the  defendant  William 
Hanlon,  the  execution  debtor.  The  court  below  held  that 
said  money  was  exempt.     The  plaintiffs  appeal. 

Oeo.  D.  Woodin,  for  appellants. 

C.  G.  Johnson  and  Mackey  <&  Fonda^  for  appellees. 
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RoTHROCK,  J. — The  facts  of  the  case  are  not  in  dispute 
and  are  a3  follows:  Margaret  Hanlon,  the  wife  of  William 
Hanlon,  became  the  owner  in  fee  of  sixty-six  acres  of  land  in 
October,  1864,  and  at  about  that  time  she  and  her  said  husband 
took  up  their  residence  on  said  land  as  their  homestead,  and 
continued  to  so  occupy  it  until  the  death  of  Margaret  Han- 
lon, which  occurred  in  the  year  1874.  She  left  a  will,  by 
which  she  devised  to  her  said  husband  all  her  personal  prop- 
erty, and  also  all  of  her  real  estate  during  his  life,  and  at  hie 
deatli  said  real  property  was  to  be  sold,  and  one-third  of  the 
proceeds  was  bequeathed  to  the  heirs  of  said  William  Han- 
lon, and  the  remainder  to  other  named  parties.  After  the 
death  of  the  testator,  William  Hanlon  continued  to  reside  on 
the  land  as  his  homestead  until  December  9,  1885,  when  he 
commenced  an  action  for  the  partition  of  said  real  estate 
A  decree  was  entered  in  the  action  of  partition,  finding  that 
William  Hanlon  was  the  owner  in  fee  of  one-third  of  said 
land,  and  that  the  same  could  not  be  divided,  and  it  was 
ordered  sold  at  referee's  sale,  and  referees  were  appointed  for 
that  purpose,  and  the  land  was  sold  for  $2,000.  On  the  6th 
day  of  February,  1878,  the  plaintiffs  herein  recovered  judg- 
ment against  William  Hanlon  for  $150  and  costs,  in  a  car- 
tain  action  in  the  circuit  court.  After  the  land  was  sold, 
and  on  the  13th  of  September,  1886,  an  execution  was  issued 
on  said  judgment,  and  the  referees  who  had  sold  the  land 
were  garnisheed  upon  the  execution. 

The  petition  for  partition  shows  that  Hanlon  elected  to 
take  his  one-third  of  said  real  estate,  and  he  demanded,  if  the 
land  could  not  be  divided,  that  it  be  sold,  and  the  proceeds 
divided.  The  referees  tiled  their  report  of  the  sale  on  the 
8th  day  of  September,  1886,  and  said  report  shows  that  they 
had  executed  a  deed  to  the  purchaser  in  pursuance  of  the 
sale,  and  on  the  same  day  the  sale  and  deed  were  approved 
by  the  court.  William  Hanlon  was  still  in  possession  of  the 
land  at  the  time  of  the  trial  in  the  court  below,  and,  undei 
an  agreement  with  the  referees  and  purchaser,  he  was  to  con 
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tinue  to  reside  thereon  until  March  1,  18S7.  The  decree  for 
partition  found  and  declared  that  Hanlon  was  the  owner  iu 
fee  of  one-third  of  the  land. 

The  question  to  be  determined  upon  the  fore^^oing  facts  is, 
whether  the  money  arising  from  the  sale  of  the  land  is 
exempt  from  execution  as  being  the  proceeds  of  the  sale  of  a 
liomestead.  It  will  be  observed  that  Hanlon  claimed  to  be 
the  owner  in  fee  of  one-third  of  the  land,  and  he  demanded 
that  his  one-third  be  set  off  to  him,  or,  if  incapable  of  divis- 
ion, that  the  whole  tract  be  sold.  If,  when  it  was  ascer- 
tained that  it  could  not  be  divided,  he  had  abandoned  his 
action,  and  continued  to  reside  on  the  land,  his  homestead 
rights  would  have  remained  intact.  But  it  was  at  his  instance 
and  by  his  procurement,  that  the  order  of  sale,  and  the  sale 
and  deed,  were  made.  lie  could  not  then  defeat  the  convey- 
ance of  the  land  to  the  purchaser.  Instead  of  attempting 
to  do  so,  he  procured  the  approval  of  the  sale  and  deed,  and 
the  payment  of  the  purchase-money  to  the  referees.  He 
then  arranged  with  the  purchaser  and  referees  to  remain  in 
possession  of  the  land  until  March  1,  1887.  His  rights  are 
not  different  from  what  they  would  be  it*  he  had  sold  and 
conveyed  his  homestead  by  a  private  sale,  and  the  purchase- 
money  had  been  garnished  before  coming  into  his  hands.  The 
money  arising  from  the  sale  of  the  homestead  is  not  exempt 
from  garnishment,  unless  the  sale  was  in  pursuance  of  a 
design  to  purchase  another  liomestead.  Benham  v.  Cham- 
berlain^ 39  Iowa,  358;  State  v,  Geddis,  44  Id.,  537. 

The  rule  established  by  the  cited  cases  is  a  liberal  con- 
struction of  section  2000  of  the  Code,  which  authorizes  the 
owner  of  a  homestead  to  change  it  for  another  homestead. 
But  it  does  not  appear  from  the  record  in  this  case  that  any 
change  of  homestead  was  contemplated  by  Hanlon.  Surely 
this  fact  should  have  Jjeen  made  to  appear.  The  burden  of 
making  proof  thereof  was  upon  the  party  claiming  the  home- 
stead right.  It  would  be  a  most  violent  presumption  to  find 
that  such  was  the  intention,  without  proof,  or  without  some 
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such  claim  having  been  made  by  Hanlon.  It  would  be 
equally  unreasonable  to  require  the  plaintiffs  to  show  that 
Hanlon  had  no  such  intention.  The  burden  of  proof  was 
surely  upon  Hanlon  to  make  the  showing.  It  is  true,  as 
claimed  by  counsel  for  appellee,  that  this  court  has  liberally 
construed  the  •  homestead  laws.  But  homestead  rights  do 
not  presumptively  attach  to  money  or  choses  in  action. 
They  are ^r ma  yaci^  liable  for  debts,  and  are  only  exempt 
when  shown  to  be  the  proceeds  of  a  homestead  sold  with  the 
intention  to  use  such  proceeds  in  the  purchase  of  another 
homestead. 

Having  reached  the  conclusion  that  the  judgment  must  be 
reversed  upon  the  ground  above  discussed,  it  is  unnecessary 
to  determine  other  questions  discussed  by  counsel. 

IIbvers£d. 


HUBELMAN  Y.  EuMMEL  BT  AL. 

1.  Homestead :  incumbrance:  validity:  fraud  on  wife.    The  fraad- 

ulent  representations  made  by  a  husband  to  his  wife  to  induce  her  to 
6\en  and  concur  in  an  incumbrance  of  the  homestead  for  the  purpose  of 
securing  his  creditors,  will  not  invalidate  the  security  ia  the  hands  of 
the  creditors,  where  they  had  no  part  in  the  fraud,  and  no  knowled[?e 
of  it.    (See  opinion  for  authorities.) 

2.  :  DISPOSAL  of:  assignment  of  title  bond,    a  written  assi^- 

ment  of  a  title  bond  for  the  homestead,  signed  and  concurred  in  by 
both  husband  and  ¥nfe,  is  a  valid  disposal  of  the  homestead,  under  § 
1990  of  the  Code. 

8.  Mortgage:  what  is  in  effect:  foreclosure.  The  conveyance  of 
the  legal  title  of  land  for  the  purpose  of  securing  the  grantee,  with  a 
separate  agreement  to  reconvey  upon  payment  of  the  secured  debt,  is 
only  a  mortgage  in  effect,  and  may  be  foreclosed  as  such,  under  §  3329 
of  the  Code. 

Appeal  from,  Guthrie  Circuit  Court. 

Thursday,  June  16. 
Action  in  equity  to  foreclose  the  defendants'  equity  of 
redemption  to  certain  real  estate.     Judgment  for  the  plaint- 
iff, and  the  defendants  appeal. 
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John  B.  Hunter  and  H.  A.  Hoyt^  for  appellants. 

Mitchell  ds  Dudley^  for  appellee. 

Sebvebs,  J. — In  1883  the  defendant  D.  G.  Rummel  pur- 
chased of  the  Milwaukee  Land  Company  a  lot  in  the  town 
1.  HOMs-  ^*'  ^^^  Nest,  and  the  company  gave  him  a  title 
cumton^:  bond,  agreeing  to  convey  the  lot  to  him  upon 
fraud  on  wife,  the  payment  of  the  purchase-money.  The 
defendants  are  husband  and  wife,  and  caused  a  building  to 
be  erected  on  the  lot,  and  occupied  the  same  as  their  home- 
stead. The  plaintiff  is  a  member  of  a  mercantile  partner- 
ship, to  whom  D.  G.  Rummel  was  indebted,  and  of  whom 
he  desired  to  purchase  more  goods;  and  for  the  purpose,  as 
the  plaintiff  claims,  of  securing  said  indebtedness,  the  defend- 
ants assigned  said  title  bond  to  the  plaintiff,  and  authorized 
him  to  pay  the  purchase-money  due  the  land  company,  and 
receive  from  it  a  title  conveying  said  premises  to  the  plaint- 
iff. The  latter  paid  the  purchase-money,  and  the  premises 
in  controversy  were  conveyed  to  him,  and  he  afterwards  exe- 
cuted a  writing,  whereby  he  bound  himself  to  convey  said 
premises  to  D.  G.  Rummel,  upon  the  payment  in  one  year 
of  the  amount  that  was  due  the  partnership,  and  the  money 
advanced  as  purchase-money  and  expenses.  This  action  Avas 
brought  to  foreclose  the  equity  vested  in  the  defendants  by 
virtue  of  such  writing.  It  is  insisted  by  Mrs.  Rummel  that 
the  assignment  of  the  title  bond  was  obtained  from  her  by 
fraud,  and  she  tendered  the  amount  paid  the  land  company 
by  the  plaintiff  and  asked  that  the  title  of  said  lot  be  vested 
iu  her  upon  the  ground  that  the  same  was,  and  continued  to 
be,  her  homestead.  The  court  below  found  and  rendered 
judgment  for  the  plaintiff. 

I.  It  may  be  that  D.  G.  Rnmmel  made  certain  false  rep- 
resentations which  induced  his  wife  to  concur  in  and  execute 
the  assignment  of  the  title  bond,  but  as  to  this  there  is  some 
doubt.     It  is,  however,  clear  and  certain,  as  we  think,  that 
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.  the  plaintiff  or  the  partnership  did  nothing  that  can  be  con- 
strued as  being  of  a  fraudulent  character,  nor  did  he  or  said 
firm  have  any  knowledge  of  the  fraudulent  representations, 
if  any  there  were,  of  D.  G.  Rummel.  Such  fraud  cannot 
have  the  effect  to  deprive  the  plaintiff  or  the  partnership  of 
any  substantial  right.  Edgell  v.  Ilagens^  53  Iowa,  223; 
jEtna  Life  Ins.  Co,  v.  Franks^  Id.,  618;  and  Miller  v.  Wol- 
hert^  71  Iowa,  539,  are  decisive  of  such  question.  The  assign- 
ment of  the  title  bond  was  signed  and  concurred  in  by  both 

2  .  ^jg,    husband  and  wife,  and,  being  in  writing,  amounted 

Sigifmentof'     *^  ^  Conveyance  or  incumbrance  of  the  home- 
tiflebond.       gtcad,  and   therefore  comes  within  the  statute, 
and  it  must  be  regarded  as  a  valid  disposal  of  the  homestead. 
(Code,  §  1990.) 

11.  It  will  be  observed  that  the  legal  title  was  vested  in 
the  plaintiff,  but  in  equity  it  must  be  held  to  be  a  mortgage, 
8  mortgaok:  ^^^  ^^®  reason  that  such  was  clearly  the  under- 

what  is  in  ef- 
fect :  fore- 
closure. 


standing  and  agreement.  In  our  opinion,  the 
writing  executed  by  the  plaintiff  expresses  the 
contract  between  him  and  D.  G.  Rummel,  and  it  is  such  a 
writing  as  is  contemplated  in  section  3329  of  the  Code;  and 
therefore  this  action  was  properly  brought  under  that  section 
to  foreclose  and  sell  the  defendants'  interest  in  the  real 
estate.  Affirmed. 


72      42 
86     35 
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Bridgman  v.  The  City  of  Keokuk  et  ax. 

1.  Taxation:  corporation  stocks:  deduction  of  iNDEBrsDNEss. 
Corporation  stocks  are  not  '*  credits  "  of  the  owner,  within  the  meaning^ 
of  §  814  of  the  Code,  which  provides  that  for  the  purposes  of  taxation 
the  tax  payer  may  deduct  from  his  moneys  and  credits  the  debts  which 
he  in  good  faith  owes  at  the  time. 

Appeal  from  Lee  Circuit  Court, 
Thursday,  June  16. 
The  plaintiff  made  application  to  the  board  of  equalization 
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of  the  city  of  Keokuk  to  correct  the  assessment  against  liira 
upon  certain  stock  in  a  loan  and  building  association.  The 
correction  was  not  made,  but  refused,  and  plaintifi*  appealed 
to  the  circuit  court,  where  it  was  ordered  to  be  made,  the 
action  of  the  board  of  equalization  being  reversed.  Defend- 
ants appeal. 

D.  F.  Miller^  Jr.^  and  Anderson^  DavU  <&  HageTman^ 
for  appellants. 

James  H.  Anderson^  for  appellee. 

BecK,  J. — I.  The  plaintift*  owned  sixty  shares  of  the 
stock  of  the  Keokuk  Loan  &  Building  Association,  of  the 
cash  value  of  $4,665.  Nothing  is  shown  as  to  the  rules  of  the 
association  relating  to  its  stock,  further  than  that  payment 
was  to  be  made  for  the  shares  at  the  rate  of  one  dollar  per 
month,  until  the  value  of  each  share^  with  interest  earned  by 
the  association,  reached  $200  per  share.  Plaintiff  borrowed 
$7,000,  which  he  used  in  the  purchase  of  stock  in  the  State 
Bank  of  Keokuk,  giving  as  collateral  security  upon  the  loan 
his  stock  in  the  loan  and  building  association.  He  demanded 
that  his  indebtedness  on  account  of  this  loan  be  deducted 
from  his  stock  in  the  loan  and  building  association,  which, 
if  done,  would  relieve  him  from  taxation  thereon.  The 
hoard  of  equalization  refused  to  do  so,  but,  upon  appeal,  the 
circuit  court  held  differently,  and  directed  the  assessment  of 
the  stock  to  be  stricken  out. 

II.  The  sole  question  for  our  determination  is  this:  Is 
the  assessment  for  the  stock  to  be  diminished  by  the  tax-pay- 
er's indebtedness?  From  moneys  and  credits,  good-faith 
debts  of  the  tax-payer  are  to  be  deducted  in  making  his 
assessment.  (Code,  §  814.)  We  must  therefore  inquire 
whether  stock  in  corporations  is  to  be  glassed  as  "  credits." 
Stock  in  corporations  ordinarily — and  there  is  nothing  to 
show  that  the  stock  of  plaintiff  in  question  is  subject  to  a 
different  rule — is  not  a  credit,  it  is  not  an  indebtedness  to 
its  owner,  but,  on  the  contrary,  is  an  interest  in  the  prop- 
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erty  of  the  corporation.  Its  owner  holds  an  equitable  inter- 
est in  the  property  of  the  corporation,  which  is  represented 
by  the  term  "stock,"  and  the  extent  of  his  interest  is 
described  by  the  term  "  shares."  The  expression  "  shares  of 
stock,"  when  qualified  by  words  indicating  number  and  own- 
ership, expresses  the  extent  of  the  owner's  interest  in  the 
corporation  property.  The  interest  is  equitable,  and  does 
not  give  him  the  right  of  ownership  to  specific  property  of 
the  corporation.  But  he  does  own  the  specific  stock  held  in 
his  name,  and,  under  the  rules  of  law,  the  property  of  the 
corporation  is  held  by  the  corporation  in  trust  for  the  stock- 
holders. It  will  be  readily  seen  that  a  share  of  stock  is  a 
thing  owned  by  the  stockholder.  It  is  in  no  sense  a  debt 
owing  to  the  stockholder.  It  is  not,  therefore,  a  credit.  Our 
statutes  so  recognize  it.     See  Code,  §§  802,  813,  818. 

Code,  §  801,  as  amended  by  chapter  163,  Acts  Sixteenth 
General  Assembly,  expressly  provides  that  stock  of  mutual  loan 
and  building  associations  shall  be  assessed  at  their  cash  value. 
There  U  nothing  in  the  statute  to  indicate  that  the  assess- 
ment thereof  can  be  diminished  by  debts,  or  in  any  other 
manner. 

We  reach  the  conclusion   that  the  circuit  court  erred  in 

liolding  that  plaintiff's  assessment  for  the  stock  is  subject  to 

reduction   by   his  indebtedness.       The    judgment    will   he 

reversed,  and  the  cause  remanded  for  further  proceedings  in 

harmony  with  this  opinion. 

Bbvebsed. 
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Baxdwin  V.  The  St.  Louis,  Keokuk  «&Northwe8teen  R'y  Co 

1.  Master  and  Servant:  fsbsonal  injury:  falling  of  file  of  lum- 
ber: neouoence:  question  for  jurt.  Action  by  plaintitf',  an 
employe  of  defendant,  for  a  personal  injarysQBtained  by  the  falling  of  a 
pile  of  lumber  in  defendant's  yard.  Under  the  issues,  plaintiff  was 
required  to  prove  (1)  that  the  lumber  was  so  negligently  piled  as  to  be 
dangerous,  and  that  defendant  was  negligent  in  allowing  it  to  remain 
60  piled;  and  (2)  that  he  w^s  not  guilty  of  any  negligence  himself 
which  contributed  to  the  injury.  Upon  consideration  of  the  evidence, 
(see  opinion,)  AeZe?  that  plaintiff  had  introduced  evidence  tending  to 
establish  both  of  these  propositions,  and  was  therefore  entitled  to  have 
them  submitted  to  the  jury;  and  that  the  court,  after  having  errone- 
ously directed  a  verdict  for  the  defendant,  proper^  sustained  plaintiff's 
motion  for  a  new  trial. 

Appeal  from,  Lee  District  Court, 

Friday,  June  17. 

Action  for  the  recovery  of  damages  for  a  personal  injury 
sustained  by  plaintiff  while  in  defendant's  employ  as  a  car- 
penter.  The  injury  was  caused  by  tlie  falling  of  a  pile  of 
timbers  near  which  plaintiff  was  working  at  the  time. 
When  plaintiff  rested  liis  case,  the  district  court  directed  the 
jury  to  return  a  verdict  for  defendant.  It  afterwards  sus- 
tained plaintiff's  motion  for  a  new  trial,  and  from  that  order 
defendant  appeals. 

James  II.  Anderson  and  II.  //.  Trimble^  for  appellants. 

Gibson  Browney  for  appellee. 

Heed,  J. —  It  is  alleged  in  the  petition  that  the  timbers 
which  fell  upon  plaintiff,  and  caused  the  injury  of  which  he 
complains,  were  so  negligently  and  carelessly  piled  as  to  be 
dangerous,  and  that  their  fall,  and  the  injury,  were  in  conse- 
quence of  defendant's  negligence  in  permitting  them  to 
remain  in  that  condition.  Under  the  issues,  plaintiff  was 
required  to  prove  (1)  that  defendant  was  negligent  in  the 
respect  alleged,  and  that  the  injury  was  caused  by  such  neg- 
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ligence^  and  (2)  that  he  was  not  guilty  of  any  negligence 
himself  which  contributed  to  the  injury.  The  only  question 
in  the  case  is  whether  plaintiff,  before  resting  his  case,  had 
introduced  any  evidence  which  tended  to  establish  these  two 
propositions.  It  was  proven  that  plaintiff  and  another 
employe  were  engaged,  by  direction  of  the  foreman  of  tlie 
party  of  laborers  to  which  they  belonged,  in  removing  a 
stick  of  timber  from  a  pile  in  defendant's  yard,  and  that 
while  so  engaged  another  pile,  near  the  one  at  which  they 
were  at  work,  and  considerably  higher  than  that,  fell,  and 
that  plaintiff  was  struck  by  some  of  the  falling  timbers;  and 
there  was  evidence  which  tended  to  prove  that  there  was 
another  pile  between  that  at  which'  they  were  working  and 
the  one  which  fell,  which  was  higher  than  the  former,  but 
not  as  high  as  the  latter.  The  manner  in  which  the  timbers 
were  piled  was  also  explained,  and  there  was  evidence  that 
the  attention  of  the  foreman  who  was  in  control  of  the  yard 
was  called  to  the  condition  of  the  pilfes  on  two  occasions, 
shortly  before  the  accident,  and  complaint  made  to  him  by  a 
workman  that  they  were  dangerous. 

Plaintiff  testitied  that  he  had  no  knowledge  of  the  condi- 
tion of  the  pile  which  fell,  but  there  was  no  evidence  that 
lie  made  any  examination  to  ascertain  its  condition.  '  He, 
and  the  other  employe  who  was  with  him  at  the  time,  both 
testified  that  they  did  not  disturb  it  before  it  fell.  We  are 
of  the  opinion  that,  upon  this  state  of  evidence,  plaintiff  was 
entitled  to  have  both  questions  submitted  to  the  jury. 

On  a  former  appeal  in  the  case,  we  held  that,  if  the  charge 
of  the  foreman  of  the  yard  involved  the  duty  of  inspecting 
the  piles  of  timber  in  reference  to  their  security  against  fall- 
ing upon  those  employed  near  them,  he  was  in  the  perform- 
ance of  such  duty  as  superior,  and  that  if  he  was  negligent 
in  the  performance  of  that  duty  his  employer  was  responsi- 
ble for  the  consequences  of  such  neglect;  also  that  the  jury 
might  infer  from  the  circumstances  proven  that  his  charge 
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did  involve  that  duty.     Baldwin  v,  St,  LouiSf  K.  &  N.  Ky 
Co.,  68  lov^a,  37. 

The  evidence  on  the  question  on  this  trial  was  not  mater- 
ially different  from  that  given  on  the  former  one.  We  also 
held  on  the  former  appeal  that  it  could  not  be  determined,  as 
matter  of  law,  that  plaintiff's  failure  to  inspect  the  pile 
which  fell,  on  all  sides,  in  order  to  ascertain  whether  it  was 
dangerous  before  commencing  work  at  the  other  pile,  was 
such  negligence  as  would  preclude  a  recovery,  but  that 
that  was  a  question  for  the  jury.  The  evidence  on  that  ques- 
tion was  not  as  favorable  to  plaintiff  on  this  trial  as  on  the 
former.  Still  the  question  was  to  be  determined  as  a  matter 
of  deduction  or  conclusion  from  the  circumstances  proven. 
Plaintiff  was  directed  by  his  foreman  to  go  to  work  at  the 
particular  pile  at  which  he  was  when  the  accident  occurred. 
If  there  was  another  pile  between  that  and  the  one  which 
fell,  that  would  necessarily,  to  some  extent,  obstruct  the  view 
of  that  pile,  and  it  cannot  be  said,  as  matter  of  law,  that  the 
defect  was  patent.  The  question  to  be  determined  was 
whether,  under  all  of  the  circumstances,  ordinary  prudence 
demanded  that  he  should  have  made  an  examination  to 
ascertain  its  condition  before  going  to  work  at  the  other  pile, 
and  that  question  was  to  be  determined  upon  a  consideration 
of  the  facts  proven.  When  the  question  whether  a  given 
act  was  negligent  is  to  be  determined  as  a  matter  of  deduc- 
tion from  a  number  of  circumstances,  upon  which  different 
minds  might  fairly  arrive  at  a  different  conclusion,  the  par- 
ties have  the  right  to  have  it  passed  upon  by  the  jury. 
WhUsett  V.  Chicago,  R.  I.  <&  P.  B'y  Co.,  67  Iowa,  150.  We 
think,  therefore,  that  the  district  court  did  not  err  in  sus- 
taining the  motion  for  a  new  trial. 

Affirmed. 
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Hanson  &  Myer  v.  Manley  et  al. 

1.  Former  Adjudioation :    defense    which   mioht   have  been 

pleaded.  Facts  which  existed,  and  might  have  been  pleaded  in 
defense  to  an  action,  cannot  be  set  up  to  defeat  a  jadgment  rendered  in 
sach  action.    (Compare  Bedwell  v.  Gephart,  67  Iowa,  44.) 

2.  Payments:  application  op:  rights  of  surety.    Where  four  notes 

were  taken  for  the  purchase  price  of  a  machine,  and  a  mort^fage  upon 
the  machine  was  taken  to  secure  all  of  the  notes,  and  the  two  first  fall- 
ing due  were  also  signed  by  M.  as  surety,  and  the  machine  was  sold 
under  the  mortgage  for  more  than  enough  to  satisfy  the  first  two  notes, 
held  that  the  surety  could  not  demand  that  the  proceeds  of  such  sale 
should  be  applied  on  the  first  two  notes,  but  that  the  holders  of  the  notes 
had  the  right  to  apply  the  proceeds  in  payment  of  the  notes  not  other- 
wise secured, — the  intention  of  the  parties  having  been,  evidently,  to 
demand  and  give  the  personal  security  in  addition  to  that  afforded  by 
the  mortgage.    (Allen  v.  Brown,  39  Iowa,  330,  distinguished.) 

3.  Fraudulent  Convey anoe:  husband  to  wife:  consideration: 

MOKEY  advanced  BY  WIFE.  When  the  wife  allows  the  husband  to 
expend  her  money  for  the  support  of  the  family,  she^  cannot,  in  the 
absence  of  an  express  agreement  for  its  repayment,  recover  ilie  amount 
in  an  action  against  him  or  his  estate.  {Patterson  v.  Hill,  61  Iowa,  534; 
Courtright  v,  Courtright,  53  Id.,  57.)  And  if  ^he  advances  iponey  or 
property  to  him  to  be  used  in  the  business  in  which  he  is  engaged,  they 
may  contract  for  compensation  therefor,  and,such  contract  will  be  valid 
and  enforceable;  but  if  she  makes  such  advancement  voluntarily,  and 
without  such  contract,  the  reasonable  presumption  is  that  she  does  so  in 
view  of  the  mutual  benefits  which  are  likely  to  accrue  from  the  use  of 
such  advancement;  and  under  such  circumstances  the  law  will  not 
create  the  relation  of  debtor  and  creditor  between  the  parties.  Accord- 
ingly, held  that  advances  made  either  for  the  support  of  the  family  or 
for  use  in  the  husband's  business,  where  there  is  no  contract  for  repay- 
ment, cannot  be  a  valid  consideration  for  a  conveyance  of  real  estate  by 
the  husband  to  the  wife,  or  against  existing  creditors. 

Appeal  from  O^Brien   Circuit  Ccnirt, 

Friday,  June  17. 

Plaintiffs  are  the  owners  of  two  judgments  against  the 
defendant  Joseph  Manley.  This  action  was  brought  to  sub- 
ject certain  real  estate  which  he  conveyed,  after  the  debts 
were  contracted,  to  his  co-defendant,  Olive  Manley,  who  is 
his  wife,  to  the  satisfaction  of  the  judgments.     The  allega- 


^ */ 


.    V 


JUNE  TERM,  18S7. 


49 


Hanson  &  Myer  v.  Manley  et  al. 


tion  of  the  petition  is  that  the  conveyance  to  the  wife  was 
made  without  consideration,  and  for  the  purpose  of  defraudiiig 
creditors.  The  answer  of  Olive  Manley  puts  the  allegations 
of  the  petition  in  issue.  Joseph  Manley  answered  that  he  was 
surety  for  other  parties  on  the  notes  on  which  plaintiffs'  judg- 
ments were  rendered;  that  said  notes,  with  two  other  notes 
which  fell  due  at  later  dates,  and  on  which  he  was  not  surety, 
were  given  for  the  purchase-price  of  a  threshing-machine  which 
was  purchased  by  the  principal  debtors  from  the  corporation 
to  which  the  notes  were  given,  and  that  a  chattel  mortgage 
was  given  on  the  machine  to  secure  the  four  notes,  and  that 
the  mortgagee  had.  seized  the  property,  ajd-sold  it,  under  the 
mortgage,  .receiving  an  amount  tli^refor  in-£(Stees^  of^the 
amoun'^due  on  the  two  notes  ox>.  whicfR^he  w^s  surely,  and  he 
prayed  A^t  an  Amount  of » the  proceeds  of  tl^  sale  sufficient 
to  sa*ft€f y . thos^  notes  b€r%pplie<^ylo  their  satisfaction,  and 
that  thef'/u^^mei^ts  be  oinip6|ed^s6  igainst  him. 

The  circuit  coij^t  Entered  judgment' dismissing  the  peti- 
tion, ao^granting  to  «(oseph  Manley  the  relief  demanded  in 
his^nswer.     Plaintiffsj[ippeal. 

H-  H.  /yro^for'ippellants. 

Alfred  Morton^  for  appyFfees. 

Heed,  J. — I.  We  will  first  consider  the  questions  arising 
under  the  answer  of  Joseph  Manley.  The  facts  are  that  the 
purchasers  of  the  machine  gave  four  notes  for  the  price 
thereof,  which  fell  due  at  different  times.  Defendant  was 
surety  on  the  two  which  fir8,t  l^ecame  due,  and  a  chattel 
mo/tgage  was  given  for  the  security  of  all  of  the  notes.  The 
mortgagee  seized  the  property  on  the  mortgage  when  the 
conditions  were  broken,  realizing  an  amount  from  the  sale 
more  than  sufficient  to  satisfy  the  two  notes  on  which  Man- 
ley  is  surety,  but  the  whole  amount  was  attempted  to  be 
applied  on  the  other  two  notes.  The  sale  of  the  property, 
and  attempted  application  of  the  proceeds,  were  made  after 
Vol.  LXXII— 4 
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the  rendition  of  one  of  the  judgments  now  owned  by  plaintiff, 
1.  voBHBB       but  before  the  other  was  rendered.     The  decree 

adjudication;       i»  .1         •        •.  x    •  /.  ..  1      ai_« 

defensevhicb  of  the  Circuit  court,  in  80  tar  as  it  cancels  this 

might  have        t    .         •     -i  .  «.        1  1 

been  pleaded,  latter  judgment,  18  erroneous,  tor  the  reason  that 
the  facts  upon  which  it  is  based  all  existejl  when  that  judg- 
ment was  rendered.  If  they  aflforded  any  ground  of  relief 
against  the  contract,  they  could  have  been  pleaded  in  defense 
in  that  action.  The  judgment  is  a  finality,  as  to  the  rights 
of  the  parties,  under  the  facts  then  existing,  and  defendant 
cannot  now  be  permitted  to  plead  any  ground  of  defense 
against  the  judgment  of  which  he  could  have  availed  himself 
as  a  defense  in  the  action  in  which  it  was  rendered.  Bed- 
well  V.  Qephart^  67  Iowa,  44. 

But,  under  the  facts,  we  think  defendant  is  not  entitled  to 

have   either   of    the    judgments   canceled.     The   person  to 

whom  the  notes  were  given  demanded  security 

2.  PATMBNT8:  "  •' 

SFf  righto  Of     ^^^  ^^®  ^^^^  '^^  addition  to  that  afforded  by  the 
surety.  chattel  mortgage,  for  the  reason,  doubtless,  that, 

as  the  machine  was  to  be  kept  and  used  by  the  mortgagor,  it 
would  not  be  a  sufficient  security  if  the  conditions  of  the 
mortgage  should  be  broken.  The  mortgage  was  not  given 
for  defendant's  protection,  but  botli  securities  were  for  the 
benefit  and  protection  of  the  creditor,  and,  when  he  was  com- 
pelled to  foreclose  the  mortgage,  he  clearly  had  the  right  to 
apply  the  proceeds  of  the  sale  first  upon  that  portion  of  the 
debt  for  which  he  had  no  other  security.  Defendant's  under- 
taking was  accepted  as  a  security  for  the  debt,  in  addition  to 
that  afforded  by  the  mortgage,  and  there  is  no  principle  of 
equity  upon  which  he  can  claim  the  benefit  of  that  security 
to  the  detriment  of  the  creditor. 

ThQ  QQ,%Q  ot  Allen  v.  Brown^  39  Iowa,  330,  relied  on  by  ap- 
pellee, is  one  in  which  the  familiar  rule  was  applied,  that,  wlien 
the  parties  have  made  no  special  application  of  a  payment,  and 
there  are  no  equitable  considerations  demanding  a  different 
application,  it  will  be  applied  by  the  courts  upon  that  portion 
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of  the  debt  which  first  becomes  due.     But  that  doctrine  has 
no  application  to  the  facts  of  the  present  case. 

II.  The  facts  witli  reference  to  the  conveyance  of  the  real 
estate  in  question  to  Olive  Manley  are  as  follows:  The 
«  ...^TT..,  defendants  have  been  married  about  twenty-live 
^^Zhul""^'  years.  Mrs.  Manly's  father  died  in  1863,  and 
consider!?'*"  Bhe  received,  as  her  sharp  of  his  estate,  about 
advanoedby  $3,000.  This  money  was  paid  to  her  at  diflFer- 
ent  times,  the  last  payment  being  in  1883.  As 
she  received  the  money,  she  gave  the  greater  portion  of  it  to 
her  husband,  who  paid  it  out  for  improvements  on  the  land 
in  question,  and  in  the  payment  of  debts  which  he  was  owing, 
some  of  which  were  secured  by  liens  on  the  land,  for  the  sup- 
port of  the  family,  and  for  other  purposes  of  his  own.  There 
was  no  agreement  between  the  parties  at  any  time  when  the 
husband  received  the  money  that  he  should  repay  it,  and  it 
does  not  appear  that  the  money  was  paid  to  the  husband  with 
tlie  expectation  by  the  wife  that  it  would  be  repaid  to  her. 
Afterwards,  however,  she  importuned  Jiim  to  give  her  a  mort- 
gage on  the  land  in  question  as  security  for  the  amount,  and 
there  appears  to  have  been  an  understanding  between  them, 
which  was  arrived  at  at  some  time  before  the  conveyance  was 
made,  that  he  would  convey  the  property  to  her.  The  con- 
veyance was  made  in  pursuance  of  this  understanding.  It 
was  not  given,  however,  until  after  the  suit  was  commenced 
in  which  the  first  of  the  judgments  in  question  was  rendered. 
In  determining  the  question  as  to  the  validity  of  the  convey- 
ance, it  is  important  to  ascertain  whether  it  is  supported  by 
any  legal  consideration.  It  has  been  held  by  this  court  in 
two  cases  that,  when  the  wife  permits  the  husband  to  expend 
her  money  for  the  support  of  the  family,  she  cannot,  in  the 
absence  of  an  express  agreement  for  its  repayment,  recover 
the  amount  in  an  action  against  him  or  against  his  estate. 
Patterson  v.  Hill^  61  Iowa,  534;  Courtright  v.  Courtright^ 
53  Id.,  57. 

Under  the  rule  settled  by  these  cases,  it  is  very  clear  that 
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the  husband  was  under  no  legal  obligation  to  repay  that  por- 
tion of  the  money  received  by  him  from  the  wife  which  he 
expended  for  the  support  of  the  family,  and  consequently  it 
would  not  aflRord  a  valid  consideration  for  the  conveyance. 
Bat  much  the  greater  portion  of  the  money  received  by  him 
was  expended  for  other  purposes.  It  is  proper  to  say,  in  this 
connection,  that  he  did  not  receive  the  money  to  hold  as  the 
agent  or  custodian  of  the  wife,  but  it  was  given  to  him  to 
use  for  his  own  purposes,  so  that  he  became  vested  with  the 
title  to  it  at  once.  The  question,  then,  is  whether  the  law 
will  imply  an  undertaking  by  the  husband  to  repay  the  wife 
for  money  given  him  under  such  circumstances. 

The  statutes  of  this  state  governing  the  property  rights  of 
the  husband  and  wife,  as  between  themselves,  are  exceedingly 
liberal.  Many  of  the  common  law  disabilities  of  married 
women  have  been  abrogated.  Under  these  statutes  they  can 
hold  and  manage  and  control  personal  property  to  the  same 
extent  as  though  single.  They  can  contract  with  reference 
to  it,  even  with  their  husbands,  and  maintain  actions  in  their 
own  names  for  the  enforcement  of  their  contracts  with  refer- 
ence thereto.  And,  when  their  property  comes  into  the  pos- 
session of  their  husbands,  they  are  not  divested  of  their 
right  thereto,  but  may  sue  for  its  recovery.  (Code,  chapter  2 
title  16.) 

But  none  of  these  provisions,  either  in  their  letter  or 
spirit,  reach  the  question  before  us.  The  object  of  the  legis- 
lature was  to  abrogate  the  disabilities  imposed  upon  them  by 
the  common  law.  The  mutuality  of  interest  between  the 
husband  and  wife  which  arises  out  of  their  relation  is  in  no 
manner  affected  by  the  statute.  The  wife  is  benefited,  as 
she  always  was,  by  the  success  of  the  husband  in  the  busi- 
ness in  which  he  engages.  If  she  advances  money  or  prop- 
erty to  him  to  be  employed  in  that  business,  they  may  con- 
tract for  compensation  therefor,  and  such  contract  will  ba 
valid  and  enforceable.  But  if  she  makes  such  advancement 
voluntarily,  and  without  such  contract,  the  reasonable  pre- 
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sumption  is  that  the  advancement  is  made  in  view  of  the 
inatuai  benefits  which  are  likely  to  accrue  from  the  nse  of 
the  advancement.  Under  such  circumstances,  the  law  will 
not  create  the  relation  of  debtor  and  creditor  between  the 
parties.  It  will  enforce  the  contracts  of  the  parties,  but  it 
will  not  imply  an  agreement  when  the  parties  have  not 
entered  into  one.  The  husband  in  this  case,  then,  was  under 
no  legal  obligation  to  repay  the  wife  the  money  she  had 
advanced  to  him.  He  was  in  no  legal  sense  her  debtor  for 
the  amount.  It  did  not  afford  a  consideration  for  the  con- 
veyance. As  against  the  creditors  of  the  husband,  it  must 
be  regarded  as  a  mere  voluntary  conveyance,  which,  although 
valid  as  between  the  parties,  is  fraudulent  as  to  them. 

The  judgment  of  the  circuit  court  will  be  reversed,  with 
directions  to  enter  a  judgment  subjecting  the  property  to 
plaintiff's  judgments,  or,  at  the  election  of  either  party,  such 

judgment  will  be  entered  in  this  court. 

Reversed. 


Brady,  Adh'r,  v.  The  Burlington,  Cedar  Eapids  &  North- 
ern R'y  Co. 

L  Hailroads:  killing  of  brakbman:  brakes  not  sufficiently  set: 
NKOLiGBNCB  OF  CONDUCTOR:  EVIDENCE.  A  freigfht  train,  while 
standing  at  a  station  where  the  track  was  not  level,  started  down  the 
track  and  collided  with  some  detached  cars,  killing  a  brakeman  who  was 
there  engaged  in  the  discharge  of  his  daty.  When  the  train  so  started 
the  conductor  was  in  the  station  house  engaged  in  his  proper  business 
there.  He  had  not  himself  set  the  brakes  which  had  stopped  the  train, 
and  had  ho  reason  to  suspect  that  they  were  not  sufficiently  set  to  hold 
the  train  where  it  had  been  stopped.  After  discovering  that  the  train 
had  started,  there  was  not  sufficient  time  for  him  to  stop  it  before  the 
ooUision  occunred.  Held  that  the  evidence  of  these  facts  did  not  tend 
to  show  any  negligence  on  the  part  of  the  conductor,  and  that  an 
instruction  based  on  a  contrary  theory  was  erroneous. 

Appeal  from  Buchanan  District  Court. 

Friday,  June  17. 
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Action  to  recover  for  a  personal  injury  alleged  to  have 
been  sustained  by  the  plaintift*'s  intestate.  There  was  a  trial 
to  a  jury,  and  verdict  and  judgment  were  rendered  for  the 
plaintiff  for  $10,000.     The  defendant  appeals. 

S,  K.  Tracy  and  G.  E.  Ransler^  for  appellant. 

McCeney  <&  O^Doniiell  and  H.  Boies,  for  appellee. 

Adams,  Ch.  J. — ^The  plaintiff's  intestate,  Philip  Brady, 
was  employed  as  a  brakeman  upon,  a  freight  train  on  the 
defendant's  road.  While  so  employed  he  was  killed.  He 
was  at  the  time  of  the  accident  between  two  cars  on  a  side 
track,  near  the  switch,  and  near  the  main  track.  The- acci- 
dent was  caused  by  a  collision  between  the  cars  on  the  main 
track  and  those  on  the  side  track,  between  which  Brady  had 
placed  himself  to  make  an  uncoupling.  The  train,  that  day, 
had  come  in  from  the  north,  and  stopped  at  the  station, 
which  is  called  Ely.  It  consisted  of  about  sixteen  freight 
cars  and  a  caboose.  After  the  train  had  stopped,  the  conduc- 
tor was  informed  that  there  was  a  car  of  wheat  on  the  side 
track  to  put  into  the  train.  Brady  and  another  brakeman 
undertook  to  do  the  necessary  switching.  They  cut  the  train, 
and  proceeded  southward  to  a  point  south  of  the  switch,  and 
backed  northward  on  the  side  track,  and  took  therefrom  two 
cars  and  this  car  of  wheat,  which  they  had  placed  on  the 
main  track,  and  then  proceeded  southward  for  the  purpose 
of  leaving  on  the  side  track  the  two  cars  taken  therefrom, 
but  which  were  not  to  be  put  into  the  train.  When  they 
had  backed  a  shart  distance  upon  the  side  track,  but  not  far 
enough  to  be  free  from  a  collision  with  cars  on  the  main 
track,  the  main  train  moved  southward,  and  collided  with  the 
cars  on  the  side  track,  and  caused  the  accident.  The  cause 
of  the  movement  of  the  main  train  was  the  descent  in  tlie 
grade  at  that  place;  the  brakes  not  having  been  set  suiii- 
ciently  to  hold  the  train. 

The  plaintiff  averred,  in  her  petition,  that  the  collision  was 
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occasioned  by  the  want  of  care  and  negligence  of  the  conduc- 
tor, who  should  have  set  sufficient  brakes  on  said  main  train 
to  eflfectually  stop  it,  and  should  have  kept  personal  super- 
vision thereof,  and  not  abandoned  the  same  and  allowed  it 
to  move  on  said  incline;  that  said  conductor  neglected  to  do 
this,  and  only  set  one  brake  on  the  caboose,  and  left  and  aban- 
doned the  train,  and  allowed  it  to  run  down  said  inclined  grade, 
producing  such  collision.  The  court,  in  the  twelfth  paragraph 
of  its  charge,  instructed  the  jury  upon  the  theory  that  it  was 
the  decedent  Brady's  duty  to  use  proper  care  in  setting  the 
brakes  to  stop  the  train,  but  that  there  was  evidence  tending 
to  show  that,  at  the  time  the  train  moved  down  the  grade, 
the  conductor  was  in  close  proximity  to  the  train,  and  might, 
with  the  exercise  of  reasonable  and  ordinary  care,  have  seen 
the  movement  of  the  train,  and  stopped  it  after  it  started. 
The  defendant  insists  that  the  court  erred  in  giving  this 
instruction.  Its  position  is  that  there  was  no  evidence  upon 
which  it  could  be  based,  so  far  as  the  conductor  was  con- 
cerned. 

The  evidence,  as  it  is  set  out  in  the  abstract,  is  very  brief- 
The  undisputed  fact  is  that,  at  the  time  the  train  started,  the 
conductor  had  stepped  into  the  station  to  get  orders  from  the 
train  dispatcher,  and  some  bills;  that  while  he  was  in  the 
station,  standing  with  his  back  towards  the  train,  it  began 
to  move;  that  the  operator  saw  the  movement  and  informed 
him,  and  that  he  stepped  out  at  once,  but  did  not  arrest  the 
train,  and  the  collision  occurred.  The  testimony  of  the 
operator,  upon  this  point,  is  in  these  words:  "  It  woujd  not 
take  the  conductor  over  two  or  three  minutes  to  do  what 
business. he  had  to  do  in  the  depot.  He  took  about  the  usual 
and  ordinary  time  to  do  this  business.  About  ten  seconds 
elapsed,  after  I  discovered  the  cars  moving,  before  the  coUia- 
ion  happened.  There  was  hardly  time  to  get  on  top  of  the 
car.  It  was  almost  instantaneous."  The  conductor's  testi- 
mony is  in  these  words:  "The  operator  said  that  the  train 
was  moving.     I  then  immediately  opened  the  door  of  the 
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Station-house,  and  stepped  out.  Just  as  I  stepped  out  the 
cars  struck."  This  is  all  the  evidence  as  to  the  time  which 
elapsed  between  the  time  when  the  conductor  was  informed 
that  the  cars  had  started  and  the  time  when  the  collision 
occurred.  In  our  opinion  it  entirely  fails  to  show  that  the 
conductor  had  time  to  stop  the  train. 

We  do  not,  indeed,  understand  the  plaintiff's  counsel  as 
seriously  contending  that  he  had  time  to  stop  the  train  after 
he  was  informed  that  it  had  started.  Their  position  is  that 
he  failed  to  watch  the  train  as  he  should  have  done.  Thev 
do  not  deny  that  he  had  business  in  the  station,  and  might 
properly  enough  have  relied  upon  the  train  remaining  sta- 
tionary where  it  had  been  stopped  by  the  brakes  until  he 
could  finish  his  business.  But  they  insist  that  he  could  not 
properly  rely  upon  it  longer,  and  that  the  evidence  shows 
that  he  did  not  return  to  his  watch  immediately  upon  finish- 
ing his  business.  The  most  that  the  evidence  shows  upon 
this  point  is  that  the  conductor,  while  in  the  station,  allowed 
his  attention  to  be  diverted  for  a  moment  by  a  commercial 
man  who  had  no  business  with  him.  Now,  while  the  evi- 
dence does  not  show  that  he  could  have  stopped  the  train  if 
he  had  started  towards  it  a  moment  sooner  than  he  did,  we 
do  not  think  that,  if  it  should  be  conceded  that  he  could,  we 
could  say   that  the  jury  was  justified  in  finding  negligence. 

The  evidence  shows  that  the  incline  was  slight,  and  we  see 
nothing  to  justify  the  inference  that,  if  the  brakes  had  been 
properly  set,  the  train  would  have  started.  It  seems  certain 
that  the  brakes  were  not  properly  set.  But  the  evidence 
does  not  show  that  the  conductor  knew  it,  or  that  there  was 
anyth'Tigin  the  circumstances  which  would  have  caused  him 
to  apprehend  it.  If  he  had  set  the  brakes  himself,  the  case 
would  be  different;  but  the  evidence  does  not  show  that  he- 
did.  As  to  who  set  them  there  is  no  evidence.  It  wouhi 
seem  proper  to  assume  that  the  brakemen  should  have  set 
them.  The  court  charged  upon  the  theory  that  it  was 
Brady's  duty  to  set  the  brakes.     Now,  in  the  absence  of  any 
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evidence  tendiDg  to  show  that  the  conductor  knew,  or  had 
reason  to  apprehend,  that  Brady  had  not  properly  performed 
his  duty,  we  do  not  think  that  we  could  say  that  the  conduc- 
tor owed  him  the  duty  of  watching  for  the  starting  of  the 
train  of  its  own  motion. 

There  was  another  theory  as  to  the  movement  of  the  train,. 
and  that  is  that  the  whole  train  did  not  move,  but  that  there 
was  only  such  movement  as  resulted  from  the  letting  out  of 
the  slack.  But  that  theory  was  contrary  to  the  testimony 
of  the  plaintiff 's  witnesses,  and  was  precluded  by  the  special 
finding  of  the  jury,  and  we  have  not  thought  it  necessary  to 
discuss  it,  or  any  of  the  questions  growing  out  of  it. 

We  think  that  there  was  no  evidence  that  the  conductor 
was  negligent  in  failing  to  watch  the  train,  or  in  failing  to 
stop  it  after  its  movement  became  known  to  him,  and  that 
there  was  error  in  the  twelfth  instruction  in  assuming  that 
there  was  such  evidence. 

BSVSBSED. 


ACKBBSON   ET   AL.V.    VaN   VlECK  ET   AL. 

1.  Highway:  dbpectivb  record:  bbsurvbt:  parol  to  contradict 
PARTIAL  RECORD.  Where  all  the  papers  relating  to  the  establishment 
of  a  road,  except  the  minates  of  the  board  of  supervisors  establishing 
the  road,  with  a  plat  annexed,  and  the  road  plat-book  of  the  coanty, 
were  lost,  a  resunrey  was  properly  ordered,  under  §  964  of  the  Code. 
And,  although  the  supervisors'  minutes  in  regard  to  the  original  estab- 
lishment of  the  road  recited  that  it  was  established  on  the  section  line, 
and  the  road  plat-book  of  the  county  was  in  accord  therewith,  yet  parol 
testimony  was  admissible  to  show  that  the  original  survey  diverged 
from  that  line,  and  that  it  was  so  understood  by  the  public  and  the  road 
Bupervison  of  the  district,  and  that  the  road  actually  traveled  and 
worked  was  not  on  the  section  line.  And  such  evidence  being  conclu- 
sive, and  the  line  designated  by  the  resurvey  being  in  accord  therewith, 
that  line  was  properly  adopted  by  the  supervisors  as  the  established 
line  of  the  road. 

Appeal  from  Butler  Circuit  Cowrt. 
Friday,  June  17. 
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This  is  a  proceeding  by  certiorari^  brought  by  the  plaint- 
iffs against  the  defendants,  who  are  members  of  the  board  of 
supervisors  of  Butler  county,  for  a  review  of  the  action  of 
said  board  in  the  matter  of  the  resurvey  of  a  public  road. 
The  circuit  court  denied  the  relief  prayec;!  in  the  petition, 
and  approved  the  action  of  the  board.     Plaintiffs  appeal. 

Hemohway  dk  Grundy^  for  appellants. 
Gourtright  <&  Edward^^  for  appellees. 

RoTHROOK,  J. — Section  964  of  the  Code  is  as  follows: 
"  When  by  reason  of  the  loss  or  destruction  of  the  field- 
notes  of  the  original  survey,  or  in  cases  of  defective  surveys 
or  record,  or  in  cases  of  such  numerous  alterations  of  anv 
highway,  since  the  original  survey,  that  its  location  cannot 
be  accurately  defined  by  the  papers  on  file  in  the  proper 
office,  the  board  of  supervisors  of  the  proper  county  may? 
if  they  deem  it  necessary,  cause  such  highway  to  be  resur- 
veyed,  platted  and  recorded  as  hereinafter  provided." 

The  road  in  question  was  established  by  the  order  of  the 
board  of  supervisors  in  the  year  1868.  It  appears  that  the 
field-notes  of  the  original  survey  of  the  road,  and  the  report 
of  the  commissioners,  and  all  the  papers  pertaining  to  the 
establishment  of  the  road,  are  lost.  There  can  be  no  ques- 
tion that  in  this  state  of  the  record  the  board  of  supervisors 
had  jurisdiction  to  order  a  resurvey.  Tlie  very  language  of 
the  statute  above  cited,  and  under  which  the  proceedings 
were  had,  authorizes  a  resurvey  in  such  cases. 

The  point  of  dispute  between  the  parties  is  whether  the 
road  in  question  was  located  upon  a  certain  section  line. 
The  plaintiffs  claim  that  it  was  so  located,  and  the  defendants 
claim  that  the  line  as  established  by  the  original  proceedings 
.  diverged  from  the  section  line.  The  final  order  made  by  the 
board  in  the  original  proceedings  was  in  these  words:  "  Orleu 
Royce  and  others  having  presented  their  petition  at  the  June 
term  of  this  board,   1868,   asking   that  a  commissioner  be 
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appointed  to  view,  and,  if  expedient,  to  locate,  a  public  road, 
commencing  at  the  N.  W.  corner  of  section  27,  townaliip 
90,  range  16,  thence  east  four  miles  to  the  N.  W.  corner  sec- 
tion 29-90-15;  and  said  commissioner  having  been  appoii^ted 
by  the  board,  and  having  performed  said  duty,  and  made  his 
report  in  favor  of  the  establishment  of  said  road;  and  the 
present  term  of  the  board  being  the  time  set  for  final  hearing 
of  said  matter;  the  board  being  satisfied  that  the  conditions 
of  the  law  in  regard  to  the  establishment  of  roads  have  been 
complied  with,  and  that  the  road  is  needed  as  a  public  highr 
way, — it  is  ordered  by  the  board  tliat  said  road,  as  herein 
described,  be  established,  recorded,  and  opened  as  a  public 
highway."  Appended  to  the  record  of  this  order  there  is  a 
plat,  which  shows  the  road  to  be  upon  the  section  line,  an(^ 
the  road  plat-book  of  the  county  is  in  accord  with  the  plat 
attached  to  the  order. 

The  report  of  the  resurvey  shows  quite  conclusively  that 
the  original  survey  was  not  made  on  the  section  line;  and 
oral  evidence  was  introduced,  which  shows  conclusively  that 
the  original  survey  diverged  from  the  section  line,  and  that 
it  was  BO  understood  by  the  public  and  the  road  supervisors 
of  the  district.  The  road  was  worked  by  the  road  supervis- 
ors on  that  line,  and  the  public  traveled  thereon. 

■ 

The  appellants  claim  that  the  final  order,  as  recorded,  can- 
not be  contradicted  by  a  resurvey  and  by  parol  evidence. 
But  the  evidence,  as  we  understand  it,  was  not  introduced 
for  the  purpose  of  contradicting  the  record.  Its  object  was 
to  supply  the  lost  records.  The  plat  and  field-notes  of  the 
surveyor,  and  the  report  of  the  commissioner,  were  as  much 
a  part  of  the  record,  when  the  original  proceedings  were  had, 
as  the  order  made  by  the  board  of  supervisors.  (Revision 
1860,  §  838.)  Now,  the  evidence  is  conclusive  that  the  orig- 
inal survey,  plat  and  field-notes  located  the  road  on  the  same 
line  as  the  resurvey.  When  this  was  made  manifest,  there 
was  a  question  of  a  defective  record  presented  to  the  board, 
which  it  was  the  duty  of  that  tribunal  to  determine;  and  we 
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think    they   rightly    decided   that   the    resurvey   correctly 

described  the  line  as  originally  established. 

The  judgment  of  the  court  below  must  be 

Affirmed. 


TiLFOED  V.  The  Fairfield  Makuf'g  Oo. 

1.  OoQtraot  for  Services:  bhbach  bt  E^iiPLOYBR:  daicaoes:  oEyEiiAL 
AND  SPECIAL  VERDICTS.  ActiOQ  for  dama^fes  for  being  '*laid  off'  and 
then  dischargfed  under  an  alleged  contract  for  constant  employment. 
The  court  instructed  that,  if  the  contract  was  as  allesred  in  the  petition, 
defendant  was  bound  to  give  plaintiff  steady  work  so  long  as  it  contin- 
ued him  in  its  employ;  and  that,  if  it,  without  entirely  releasing  him  from 
the  engagement,  laid  him  off  for  a  time,  it  was  responsible  to  him  for 
his  wages  daring  that  time;  but  that,  if  the  employment  was  for  an 
indefinite  period,  it  had  the  right  to  terminate  it  at  any  time.  The  jury 
foand  for  the  plaintiff  for  the  amount  of  his  wages  while  laid  off;  and 
they  also  found  specially  that  the  employment  was  not  for  any  definite 
X>eriod.  Held  that,  under  the  instruction,  the  general  verdict  was  not 
inconsistent  with  the  special  finding. 

Appeal  J^rom  Jefferson  CirGuit  Court, 

Friday,  June  17. 

It  is  alleged  in  the  petition  that  plaintiff  was  employed 
by  defendant  to  work  for  it  at  an  agreed  salary,  and  that  the 
agreement  was  that  ho  was  to  be  given  steady  and  constant 
employment;  and  it  is  charged  that  defendant  violated  its 
undertaking,  in  that  it  laid  plaintiff  off  from  December  24, 
1884,  to  February  1,  1885,  and  afterwards  wrongfully  dis- 
charged him  from  the  service.  This  action  was  brought  for 
the  recovery  of  the  damages  sustained  by  plaintiff  in  conse- 
quence of  these  breaches  of  the  contract.  There  was  a  gen- 
eral verdict  for  plaintiff,  and  the  jury  found  specially  that 
the  employment  was  not  for  any  definite  period.  Defendant 
moved  for  judgment  on  the  special  finding,  on  the  ground 
that,  upon  the  fact  found  thereby,  plaintiff  was  not  entitled 
to  recover.     The  circuit  court  overruled  this  motion,  and 
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rendered  judgmeat  for  plaintiff  on  the  general  verdict,  and 
defendant  appeals. 

Leggett  dk  McKemey^  for  appellant. 

M,  A.  JUoCoidy  for  appellee. 

Beed,  J. — ^The  circuit  court  instructed  the  jury  that,  if 
the  contract  was  as  alleged  in  the  petition,  defendant  was 
bound  to  give  plaintiff  steady  work  so  long  as  it  continued 
him  in  its  employ;  and  that  if  it,  without  entirely  releasing 
him  from  the  engagement,  laid  him  off  for  a  time,  it  was 
responsible  to  him  for  his  wages  during  that  time;  but  that, 
if  the  employment  was  for  an  indefinite  period,  it  had  the 
right  to  terminate  it  at  any  time.  !No  exception  was  taken 
to  this  instruction,  and  the  giving  of  it  has  not  been  assigned 
as  error.  We  will  assume,  therefore,  that  it  is  correct.  The 
evidence  is  not  all  set  out  in  the  abstract,  and  we  will  assume, 
also,  that  it  was  based  upon  the  evidence  in  the  case.  Under 
it  the  jury  were  warranted  in  awarding  plaintiff  damages  to 
the  extent 'of  the  amount  of  his  wages  during  the  time  he 
was  laid  off.  The  sum  awarded  is  not  in  excess  of  that 
amount.  There  is  therefore  no  inconsistency  between  the 
general  and  special  verdicts. 

Affismsd. 


121    709 


Sears  v.  Thompson  et  al. 

1.  Oftmishment:  pleadino:  equitable  issues  bxcludbd.    Garnish-  72  _6i 

meat  is  in  substance  and  fact  a  proceeding  in  rem,  and  the  trial  must 
be  by  ordinary  proceedings,  and  equitable  issues  cannot  be  injected  into 
such  a  proceeding.  Accordingly,  where  the  garnishees  had  answered 
that  they  had  taken  the  property  of  tLe  attachment  defendants  under  a 
chattel  mortgage  and  sold  it,  and  had  applied  the  proceeds  in  payment 
of  their  debt  to  them,  it  was  not  competent  for  the  plaintiff  to  plead 
facts  constitituting  an  estoppel  of  the  garnishees  to  allege  such  indebt- 
odness  to  them. 


*  . 
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Appeal  from  Gerro  Gordo  Girouit  Goart. 

Friday,  Junk  17. 
Thb  facts  are  stated  in  the  opinion. 
Richard  Wilber^  for  appellant. 
Ellis  cSs  ElliSy  for  appellees. 

Sbevebs,  J.^-The  appellant  caused  an  attachment  to  issue 
against  Lewis  &  Skarie,'and  caused  the  appellees  to  be  gar- 
nished as  the  supposed  debtors  of  said  partnership.  The 
garnishees  answered  certain  interrogatories  propounded  to 
them,  and  showed  that  said  partnership,  being  indebted  to 
them  and  others,  executed  a  chattel  mortgage  on  a  stock  of 
goods  to  secure  such  indebtedness;  that  the  garnishees  had 
caused  the  mortgage  to  be  foreclosed,  and  sold  the  goods, 
and  applied  the  proceeds  in  satisfaction  of  the  mortgage, 
and  that  they  were  not,  therefore,  in  any  way  indebted  to  the 
attachment  debtors.  The  plaintiff  tiled  a  pleading,  which  is 
designated  as  a  petition,  controverting  the  answer  of  the 
garnishees,  and  afterwards  an  amendment  to  such  petition 
was  tiled,  which  is  claimed  to  be  in  equity,  and  therein  cer- 
tain matters  are  alleged  which,  as  the  plaintiff  claims,  bar 
the  right  of  the  garnishees  to  claim  under  the  mortgage,  or 
to  appropriate  the  proceeds  of  the  stock  of  goods  in  pay- 
ment of  their  debt.  The  garnishees  filed  a  motion  to  strike 
such  pleadings,  upon  several  grounds,  among  which,  in  sub- 
stance, is  that  such  cause  of  action  could  not  be  injected  into 
or  joined  with  a  proceeding  in  garnishment.  The  motion 
was  sustained,  and  of  this  ruling  the  appellant  complains. 

That  the  plaintiff  could  have  filed  an  amended  pleading 
controverting  the  answers  of  the  garnishees  on  other  and  dif- 
ferent grounds  than  were  stated  in  the  original  pleading,  will 
be  conceded;  but,  as  the  proceeding  in  garnishment  must  be 
tried  as  an  ordinary  proceeding  or  an  action  at  law,  we  do 
not  believe  any  but  legal,  as  distinguished  from  equitable. 
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issues  can  be  pleaded  and  tried  therein.  The  object  of  a  pro- 
ceeding in  garnishment  is  to  subject  certain  property  in  the 
hands  of  the  garnishees  to  the  payment  of  the  indebtedness, 
of  another  person.  In  substance  and  in  fact,  it  is  a  proceed- 
ing in  rem.  Now,  it  seems  to  us  that  the  sole  issue  in  such 
proceeding  is  wliether  the  garnishee  has  in  his  possession 
property  of  the  supposed  debtor  which  should  be  applied  to 
the  payment  of  the  plaintiff's  debt.  The  pleading  desig- 
nated as  an  amendment  to  the  petition  did  not  present  any 
such  issue,  or  rather  it  did  not  controvert  the  answerfe  of  the 
garnishees.  It  concedes  the  indebtedness  secured  by  the 
mortgage,  but  sets  up  that  the  garnishee  represented  that  it 
had  been  paid,  and,  relying  on  such  representations,  the 
plaintiff  had  sold  tlie  attachment  debtor's  goods,  and  thereby 
they  became  indebted  to  him.  This  is  an  independent  cause 
of  action,  which  we  do  not  think  can  be  pleaded  or  joined 
with  the  proceeding  in  garnishment.  McDonald  v.  Jfoore^ 
C5  Iowa,  171.  The  court  found  and  determined  that  the 
defendants  were  not  liable, —  that  is,  that  they  were  in  no 
manner  indebted  to  the  attachment  debtors;  and,  after  a  care- 
ful examination  of  the  evidence,  our  conclusion  is  that  snch 
lindins:  must  be  sustained.  We  do  not  deem  it  necessarv  to 
set  out  the  evidence,  or  state  the  reason  upon  which  our 
conclusion  is  based.  Such  is  not  our  custom.  Besides,  the 
finding  of  the  court  has  the  force  and  effect  of  a  verdict  of  a 
jury. 

Affibmed. 
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Keoknaqle  v.  Schmaltz,  Adm'b.  Lj^    esl 

'  1116     26\ 

1.  Spdoiflc  Farformanoe :  convbtanobov  land:  evidbncb.    Action 

to  enforce  the  specific  performance  of  an  alleged  contract  to  convey  land 
in  consideration  of  maintenance;  but  held  that  the  evidence  (iiee 
opinion)  failed  to  establish  any  contract. 

2.  Statute  of  Frauds :  contra.ct  to  convey  l.vnd:  possession.    One 

who  is  in  possession  of  land  at  the  time  of  an  allege!  oral  contract  to 
convey  the  land  to  him,  cannot  rely  on  his  possession  to  take  the  con- 
tract out  of  the  statute  of  frauds. 
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Appeal  from  Benton  District  Cov/rt. 

Friday,  June  17. 

Action  to  enforce  the  specific  performance  of  a  contract  to 
convey  land.  There  was  a  decree  in  the  district  court  grant- 
ing the  relief  prayed  for  by  plaintiff.     Defendant  appeals. 

Traer  db  Voria^  for  appellant. 

Gilchrist  <&  Haines^  for  appellee. 

Beck,  J. —  I.  The  plaintiff  seeks  to  enforce  the  specific 
performance  of  an  oral  contract  to  convey  land  entered  into 
between  him  and  defendant's  intestate.  The  consideration 
ot  the  contract  was  plaintiff's  undertaking  to  take  care  of 
the  intestate  during  his  life.  No  payment  was  made  upon 
the  land. 

II.  "We  think  the  evidence  fails  to  show  with  sufficient  dis- 
tinctness and  certainty  an  agreement  of  the  parties  which 
would  be  binding  upon  them.  The  intestate  was  in  bad 
health,  and  was  living  on  the  farm  in  question,  with  plaintiff 
and  his  family.  The  plaintiff  had  either  rented  the  farm,  or 
was  occupying  the  premises  under  a  contract  with  intestate 
of  some  other  kind.  While  plaintiff  was  so  in  possession  of 
the  property,  it  is  claimed  that  the  intestate  agreed  that,  if 
plaintiff  and  his  family  would  stay  with  him,  tliey  "should 
have  the  farm."  Other  declarations  or  statements  of  the 
intestate,  equally  indefinite  and  general,  are  shown  by  the 
evidence.  The  evidence  utterly  fails  to  show  any  promise  or 
agreement  of  plaintiff  to  perform  any  service,  or  make  any 
paymeilt,  in  consideration  of  intestate's  agreement,  if  the 
evidence  could  be  so  interpreted  as  to  show  one.  Nor  did 
plaintiff,  if  the  intestate's  declarations  be  understood  to 
amount  to  a  proposition,  accept  it.  The  most  liberal  con- 
struction of  the  evidence  shows  that  whatever  was  said  by 
intestate  amounted  to  nothing  more  than  loose  expressions 
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of  intention  and  purposes.     There  is  nothing  which  shows  a 
contract  between  the  parties. 

III.  Bat  shoald  it  be  held  that  there  was  an  oral  contract 
between  the  parties  for  the  conveyance  of  the  land,  plaintiff 
did  not  enter  into  possession  under  it.  He  was  occupying 
the  land  as  a  tenant  or  employe  of  intestate  at  the  time  of 
the  alleged  contract.  He  cannot,  therefore,  rely  upon  his 
possession  to  take  the  contract  out  of  the  operation  of  the 
statute  of  frauds. 

IV.  Numerous  declarations  and  acts  of  the  plaintilF, after 

the  death  of  the  intestate,  are  shown,  which  are  inconsistent 

with  the  claim  he  now  makes.     Some  of  them  he  attempts  to 

explain.     But  it  is  needless  to  consider  these  matters,  for  the 

reason  that  the  evidence  wholly  fails  to  establish  the  contract 

relied  upon  by  plaintiff. 

The  petition  of  plaintiff  will  be  dismissed, 

Bevebsed. 


Steele  v.  Sanchez. 

1.  Riparian  Rights:  navigable  rivbh  as  boundary:  change  with 
HIGH- WATER  MARK.  By  act  of  ooDgress  of  Au£fU8t8, 1846,  the  Des  Moine* 
river  at  the  city  of  Ottumwa  was  declared  to  be  a  navigable  stream, 
and  its  banks  were  meandered  when  the  original  goyemment  sur- 
veys wei-e  made.  But  that  act  was  repealed  January  20,  1870.  Such 
repeal,  however,  did  not  invest  riparian  owners  with  title  to  the  middle 
of  the  stream,  but  their  titles  continued  to  be  bounded  by  the  ordinary 
high-water  mark;  and  when  the  high-water  mark  was  changed  by  the 
erosion  of  the  bank,  the  boundary  changed  with  it  Hence,  where  a 
part  of  a  lot  adjacent  to  the  stream  had  washed  away,  exposing  a  ledge 
of  rock  below  bigh-water  mark,  the  owner  of  the  lot  did  not  own  the 
ledge,  and  could  not  recover  for  stone  quarried  therefrom.  (See  opinion 
for  cases  cited.) 

Appeal  from  Wapello  CirGuit  Court. 
Saturday,  June  18. 

This  is  an  action  to  recover  the  alleged  contract  price  for 
a  quantity  of  stone  which  the  plaintiff  alleges  he  sold  the 
Vol.  LXXII— 5 
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defendant.     There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  defendant.     Plaintiff  appeals. 

Williains  c6  Jaques^  for  appellant. 

Stiles  c6  Beaman^  for  appellee. 

RoTHRooK,  J. — I.  It  appears  from  the  evidence  in  the 
case  that  the  defendant  is  the  owner  of  aT^oiit  one  acre  of 
land  lying  upon  the  Des  Moines  river  at  the  city  of  Ottumwa. 
He  became  such  owner  in  the  year  1875.  After  the  pur- 
chase was  made,  the  water  washed  away  some  twenty  feet  of 
the  bank  of  the  river,  so  that  the  bed  of  the  stream  was 
changed  to  that  extent,  and  that  part  of  the  land  originally 
purchased  was  covered  with  the  current  of  the  stream.  In 
front  of  this  land,  and  in  the  bed  of  the  river  below  ordinary 
high-water  mark,  but  within  the  meander  line  of  the  original 
survey  of  the  lot  of  which  the  land  was  a  part,  there  is  a 
ledge  of  stone  which  can  be  quarried  by  the  building  of  dams 
to  change  the  current  of  the  stream  and  keep  the  water  out. 
In  1882  and  1883  the  plaintiff  quarried  stone  in  the  river  at 
the  place  above  described,  under  contract  with  the  defendant, 
by  which  he  was  to  pay  the  defendant  fifteen  cents  a  perch 
for  all  stone  quarried,  and  payment  was  to  be  made  by  deliv- 
ering stone  to  the  defendant  at  one  dollar  per  perch.  He 
delivered  the  stone  for  which  this  action  was  brought,  and 
demands  payment  therefor,  upon  the  ground  that  the  defend- 
ant is  not  the  owner  of  the  quarry,  because  it  is  in  the  bed 
of  the  river  below  ordinary  high-water  mark.  While  work- 
ing the  quarry,  the  plaintiff  oid  not  use  any  part  of  the 
defendant's  land  as  an  approach  thereto.  He  obtained  the 
privilege  of  a  road  or  approach  to  the  quarry  from  the 
owner  of  a  lot  adjoining  that  of  the  defendant. 

The  main  question  in  the  case  is  whether  the  defendant 
was  the  owner  of  the  stone  in  the  bed  of  the  river.  The 
court  instructed  the  jury  as  follows  upon  this  feature  of  the 
case:     *' A  question  arises  in  this  case  concerning  the  power 
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of  defendant  to  ^rant  to  plaintiff  the  right  to  quarry  stone 
from  land  lying  within  high-water  mark  of  tlie  Des  Moines 
river.  You  are  instructed  that  the  law  on  that  question  is  as 
follows:  If  the  land  where  the  stone  was  quarried  was  a 
part  of  the  lands  surveyed  and  disposed  of  by  the  United 
States  government,  and  defendant  was  at  the  time  the  owner 
thereof,  then  he  had  the  legal  power  and  authority  to  grant 
plaintiff  the  right  to  quarry  stone  there;  and  this  is  true, 
although  the  soil  covering  the  stone  may  have  been  washed 
away  by  the  waters  of  the  Des  Moines  river,  and  the  spot  where 
the  stone  was  quarried  maj'  have  been  within  high-water 
mark  of  that  stream."  The  thought  of  this  instruction  is, 
if  the  stone  quarry  was  within  the  original  surveyed  line,  it 
was  the  property  of  the  defendant,  although  the  channel  of 
the  stream  had  changed  so  that  the  quarry  was  below  the 
ordinary  high-water  line;  in  other  words,  that  .the  original 
meandered  line  of  the  stream  remained  as  the  boundary  of 
defendant's  land. 

Counsel  for  the  plaintiff  combat  the  rule  announced  in 
this  instruction,  and  insist  that  the  defendant  has  no  such 
ownership  in  or  title  to  the  stone  as  to  authorize  him  to  sell 
the  same.  We  think  the  claim  of  counsel  is  correct.  The 
Des  Moines  river  was  formerly  regarded  as  a  navigable 
stream.  It  was  declared  to  be  such  by  act  of  congress,  Au- 
gust 8,  1846.  When  the  original  government  surveys  were 
made,  the  Des  Moines  river  was  "meandered;"  that  is, 
the  banks  of  the  river  were  surveyed,  and  the  lines  thereof 
indicated  by  corners  and  distances.  The  river  being  then  a 
navigable  stream,  the  then  owner  of  the  lot  now  owned  by 
the  plaintiff  had  no  title  beyond  ordinary  high-water  mark. 
The  title  to  the  whole  bed  of  the  river  was  in  the  public. 
McManus  v.  Carmich^zel^  3  Iowa,  1;  Tomlin  v.  Dubuque^ 
B.  &  M.  Ji.  Ry  Co,,  32  Id.,  106;  Musaer  v.  Hershey,  42 
Id.,  356.  It  is  true  that  by  an  act  of  congress  passed  Jan- 
nary,  20,  1870,  the  act  of  August  8, 1846,  declaring  the  river 
to  be  a  public  highway,  was  repealed.     But  this  repealing 
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act  did  not  invest  riparian  owners  with  title  to  the  middle  of 
the  stream.  The  boundaries  of  their  land  were  not  extended 
thereby.  Wood  v.  Railroad  Co,^  60  Iowa,  456:  Serrin  v. 
Orefe^  67  Id.,  196.  It  follows  that  the  defendant  could 
confer  no  right  on  the  plaintiff  to  quarry  stone  in  the  bed  of 
the  river.  Hig  title  was  bounded  by  ordinary  high-water 
mark.  He  has  certain  rights  in  the  land  between  high  and 
low- water  mark,  but  these  rights  are  peculiar  to  himself,  and 
are  not  the  subject  of  transfer  or  sale,  independently  of  a 
conveyance  of  the  land  to  which  these  rights  are  appurten- 
ant. Musser  v.  Hersh^y^  supra ^  and  Phillips  v.  Rhodes^  7 
Mete,  322. 

When,  by  the  action  of  the  water,  the  river-bed  was 
changed,  the  line  of  ordinary  high-water  mark  was  changed, 
and  the  defendant's  ownership,  or  the  line  of  his  land,  changed 
with  it.  The  bank  of  a  stream  is  what  retains  the  water,  in 
its  channel;  and,  if  changed  either  by  natural  or  artificial 
means,  the  river  bank  becomes  the  line.  Lochwood  v.  N.  Y, 
c6  N.  H.  Ry  Co.,  37  Conn.,  387;  Kew  Orleans  v.  U.  S,, 
10  Pet.,  662  (711.)  •  It  was  doubtless  the  right  of  the  defendant 
to  have  prevented  the  washing  away  of  the  bank  of  the  river 
by  means  of  stone  walls  or  other  contrivances;  but,  not 
having  done  so,  his  boundary  line  must  be  regarded  as  chang- 
ing with  the  changes  in  the  banks  of  the  stream.  The  fact 
that  the  "  meandered "  line  was  run  where  the  bed  of  the 
river  now  is,  does  not  affect  the  question.  Meandered  lines 
are  not  boundary  lines.  They  are  run  merely  for  the  pur- 
pose of  ascertaining  the  quantity  of  land  in  the  fraction  sub- 
ject to  sale.  Railroad  Co,  v.  Schurmeir^  7  Wall.,  272; 
Kraut  V.  Crawford,  18  Iowa,  549. 

II.  It  is  claimed  by  counsel  for  appellee  that  plaintiff 
cannot  recover  for  the  stone,  upon  the  principle  that  a  tenant 
cannot  dispute  the  title  of  his  landlord  so  long  as  his  posses- 
sion is  undisturbed.  Whether  that  rule  is  applicable  to  the 
facts  of  this  case  we  do  not  think  we  should  now  determine. 
There  is  a  conflict  in  the  evidence  as  to  what  the  contract 
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really  was.  The  verdict  was  general;  and,  as  we  have  seen, 
the  jury  were  required  to  enter  upon  the  consideration  of 
the  case  on  what  we  regard  as  an  erroneous  rule  as  to  the 
rights  of  the  defendant  in  the  bed  of  the  river.  Under  the 
instriiction  above  cited,  they  probably  determined  the  case 
without  considering  the  question  as  to  the  right  of  the  plaint- 
iff to  deny  the  authority  of  the  defendant  to  dispose  of  the 

stone  in  the  quarry. 

Sevebseix 
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1.  Promissory  Note:  tn  lieu  of  countt  trbasitrbr's  boitd:  coir- 


7B     68 
118     64 

siDERATiOK.  Where  the  county  treasurer  was  a  defaulter,  and  was  in  '72  69 
debt  to  the  county,  his  term  of  office  having  expired,  a  promissory  note  ^^  ^ 
made  payable  to  the  treasurer  of  the  county,  and  delivered  to  him,  upon  131  99 
an  agreement  with  the  supervisors  that  no  action  should  be  begun  on 
the  official  bond  of  the  defaulting  treasurer,  was  supported  by  a  good 
consideration. 


2, :  :  POWER  op  supervisors  to  accept.    The  board   ot 

supervisors  of  a  county  may,  under  the  general  authority  given  them  by 
§§  303  and  917  of  the  Code,  accept  a  promissory  note  in  lieu  of  the  offi- 
cial bond  of  a  defaulting  treasurer. 

8. : :  PARTIES  TO  AQREEBiENT:  PRESUMPTION.  An  allega- 
tion that  a  promissory  note  was  delivered  to  the  county  treasurer  upon 
an  agreement  that  it  should  take  the  place  of  the  late  treasurer's  official 
bond,  he  being  a  defaulter,  will  be  understood  as  an  averment  that  such 
agreement  was  made  with  the  board  of  supervisors,  the  only  party  com- 
petent to  enter  into  it  on  behalf  of  the  county. 

4.  Pleading:  want  of  consideration:  lboal  conclusion.  A  para- 
graph in  an  answer  pleading  a  want  of  consideration  for  the  note  sued 
on,  without  stating  the  facts,  is  properly  stricken  oat  as  being  a  mere 
legal  conclusion. 

5. :  conclusion  frou  plea  of  adversb  party.    Where  a  fact 

appearing  on  the  face  of  the  petition  is  claimed  to  defeat  the  right  to 
recover,  the  legal  point  should  be  raised  by  demurrer,  and  a  restatement 
of  such  fact  in  the  answer,  with  the  pleader's  legal  conclusion  there- 
from, is  properly  stricken  out:  the  restatement  of  the  fact,  because  it  is 
mere  surplusage;  and  the  legal  conclusion,  because  it  is  a  conclusion. 

6.  Statute  of  Limitations :  promissory  note  in  lieu  of  county 
treasurer's  bond.    Conceding  that  an  action  by  the  county  upon  the 
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bond  of  a  defaulting  county  treasurer,  or  for  the  enforcement  of  the 
implied  undertaking  of  the  treasurer  to  account  for  the  money  which 
may  come  into  his  hands  as  such,  is  barred  in  three  yeard,  under  sabJ. 
^of  §  2529  of  the  Code,  that  statute  has  no  application  to  a  promissory 
note  taken  by  the  county  in  lieu  of  the  bond,  for  then  the  oricrinal  debt 
is  merged  in  the  note,  and  the  action  is  on  the  note  as  such/  {Keokuk 
Co.  V,  Howard,^!  Iowa,  11,  distinguished.) 

Appeal  from  Sac  Circuit  Cov/rt. 

Saturday,  Junk  18. 

Action  on  a  promissory  note  which,  by  its  terms,  is  paya- 
ble "to  the  treasurer  of  Sac  county."  It  is  alleged  in  the 
petition  that  said  note  was  given  for  the  use  and  benefit  of 
the  county.  The  circuit  court  sustained  a  demurrer  to  one 
count  or  division  of  the  answer.  It  also  struck  out,  on 
plaintiff's  motion,  three  other  counts  or  divisions,  and  from 
these  orders  defendants  appeal. 

Goldsmith  db  Harty  for  appellants. 

W,  A.  Helsellj  for  appellee. 

Heed,  J. — I.  The  division  of  the  answer  demurred  to  is 
as  follows:  "The  only  and  sole  consideration  received  by 
these  defendants  for  the  written  instrument  sued  upon  was 
that  defendant  W.  H.  Hobbs,  then  the  outgoing  treasurer  of 
plaintiff,  at  the  expiration  of  his  term  of  office,  delivered 
said  writing  to  his  successor  in  office,  with  the  understanding 
and  agreement  that  no  action  should  be  commenced  upon  his 
official  bond  for  Uny  breach  thereof  by  reason  of  his  having 
failed  to  account  for  money  collected  and  received  by  him  in 
his  official  capacity,  and  that  it  should  be  received  and 
accounted  for  as  further  security,  and  as  taking  the  place  of 
his  official  bond,  which  should  be  released  and  canceled,  and 
no  action  brought  thereon  for  the  money  so  collected  and 
received." 

The  grounds  of  the  demurrer  are,  in  effect,  that  the  receipt 
by  Hobbs  of  the  moneys  of  the  county,  and  his  failure  to 
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pay  the  same  over,  which  are  impliedly  admitted  in  the 
answer,  and  the  release  of  his  oflScial  bond,  constitute  a  con- 
sideration for  the  promise  contained  in  the  writing;  and  the 
acceptance  of  the  undertaking  expressed  in  the  note,  in  lieu 
of  the  official  bond  of  the  treasurer,  was  a  matter  within  the 
discretion  and  power  of  the  officers  of  the  county  who  were 
charged  with  the  duty  of  managing  its  financial  affairs.  The 
questions  arising,  then,  on  this  branch  of  the  case,  are  (1) 
whether  the  promise  of  the  defendants  is  supported  by  a 
consideration;  and  (2)  whether  the  transaction  in  which  the 
note  was  given  was  lawful. 

As  to  the  first  question  there  can  be  no  doubt.     Hobbs 
was  a  defaulter.     He  had  received  into  his  possession,  in  his 

official    capacity,    the   moneys   of    the   county, 

^*Y*no?e       which  he  had  failed  to  pay  over  or  account  for. 

couifty  treas-    These  facts  are  not  expressly  averred  in  the  divis- 

urer'sbond:      .  ,,     .  .  .  -i.  •     i.  u    i.  1.1 

considera-       lon  ot  the  answer  in  question,  it  is  true,  but  the 

tion.  , 

fair  inference  from  its  averments  is  that  they 
were  the  real  facts  of  the  transaction.  He  was  indebted  to 
the  county,  then,  and  it  could  have  maintained  on  action  at 
once  for  the  enforcement  of  its  claim  against  him.  But  it 
forebore  to  sue,  and  accepted  the  promise  of  the  defendants 
to  pay  the  debt  at  a  future  time.  Unless  some  fact  existed 
which  had  the  effect  to  take  the  transaction  out  of  the  opera- 
tion of  the  rules  of  law  applicable  to  similar  transactions 
between  ordinary  parties,  these  facts  afford  a  valid  considera- 
tion for  the  agreement.  Is  such  fact  shown  by  the  aver- 
ments of  the  answer?  We  think  not.  The  bond  of  the 
treasurer  is  a  security  to  the  county  for  the  moneys  which 

^    may  come  into  his  hands,  and  it  ordinarily  has 

'^crvtsorato  ^"  adequate  remedy  for  any  defalcation  by  an 
accepu  action    on    the  bond.     But    that  remedy  is  not 

exclusive,  and  it  often  happens  that  the  interests  of  the 
county  are  better  protected  by  pursuing  some  other  course. 
The  board  pf  supervisors  are  clothed  with  discretion  in  the 
matter,  and  it  is  competent  for  them,  after  a  defalcation  has 
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occurred,  to  take  other  security  than  that  afforded  by  the 
bond,  and  even  to  extend  the  time  of  payment,  if  the  inter- 
est of  the  county  will  thereby  be  better  protected.  True, 
such  power  is  not  conferred  by  any  express  provision  of  the 
Btatnte,  but  it  is  included  in  the  general  power  to  examine 
and  settle  the  accounts  of  the  receipts  and  expenditures  of 
the  county,  and  to  settle  with  the  treasurer,  conferred  by 
sections  303,  917,  of  the  Code. 

Counsel  for  appellants  have  argued  this  branch  of  the  case 
on  the  theory  that  the  agreement  alleged  in  the  answer  was 

.   entered  into  between  Hobbs  and  his  successor  in 

Kreement:      oflSce;  and   they  contend  that,  inasmuch  as  the 
presoraption.    1^^^.^.^^.  ^^^  ^^  authority  to  bind  the  county  by  the 

agreement,  it  was  under  no  obligation  to  forego  suing 
upon  the  bond,  and  consequently  there  was  no  mutu- 
ality in  the  agreement.  But  that  is  not  the  averment  of  the 
answer.  It  is  alleged  simply  that  the  instrument  sued  on 
was  delivered  to  the  incoming  treasurer  upon  an  agreement 
that  it  should  take  the  place  of  the  bond,  and  that  suit  should 
not  be  brought  upon  the  latter.  It  is  not  alleged  with  whom 
that  agreement  was  made.  The  court  below  properly  assumed 
that  it  was  made  with  the  board  of  supervisors,  as  no  other 
officer  of  the  county  had  any  authority  to  treat  with  Hobbs 
on  the  subject. 

II.  One  of  the  paragraphs  of  the  answer,  which  was 
stricken  out  by  the  district  court,  is  as  follows:     "  The  writing 

or  contract  upon  which  this  action  is  brought  is 

4.  pleading:  .j    /.        1        .^  ,1        111.  1.1 

want  of  con-     void,  lor  that  it  was  executed  and  delivered  with- 

si deration  : 

legal  couciu-  out  any  consideration  whatever."  Whether  tlie 
contract  is  supported  by  a  valid  consideration 
depends  upon  the  circumstances  under  which  it  was  executed, 
and  the  purposes  which  the  parties  had  in  view  when  they 
entered  into  it.  The  allegation  that  it  was  without  consid- 
eration is  the  mere  statement  of  a  conclusion.  Under  our 
system  of  pleading,  the  facts  upon  which  a  right  of  action  or 
defense  is  based  are  required  to  be  stated  in  the  pleadings. 
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This  is  reqaired  in  order  that  the  court  and  the  opposite  party 
may  be  advised  of  the  real  nature  of  the  claim  or  defense 
relied  upon.  And  it  is  not  permissible  for  a  party  to  plead 
mere  conclusions.  The  paragraph  was  properly  stricken 
from  the  answer. 

III.  Another  division  of  the  answer  which  was  stricken 
out  alleged  that  the  contract  sued  on  was  void  for  the  reason 
5. .  cou-   ^^^^  >io  certain  person  to  whom  the  payment  was 

pVeao"  ad™     to  be  made  was  named  therein.  •A  copy  of  the 
verse  p    y.     iQg|;rument  gQ^^  qh  y^-gg  g^t  qq(;  in  the  petition, 

and  the  fact  upon  which  this  averment  is  based,  viz.,  that  the 
payment  was  to  be  made  to  the  treasurer  of  Sac  county, 
appeared  upon  its  face.  But  this  is  not  an  allegation  of  fact. 
It  is  the  statement  merely  of  a  legal  conclusion  from  a  fact 
which  was  shown  by  the  pleading  of  the  adverse  party,  and 
the  question  sought  to  be  raised  upon  it  might  have  been 
raised  by  demurrer.  It  was  not  necessary  to  again  plead 
that  fact  in  the  answer,  and  the  allegation  was  properly 
stricken  out  as  surplusage. 

IV.  The  instrument  sued  on  was  executed  Aprfl  9,  1879; 
Hobbe'  term  of  office  having  expired  on  the  first  of  the  pre- 

,    ceding  January.     The  action  was  commenced  in 

6.  STATUTE  Of  O  "^ 

pr'So^'  April,  1886.  In  a  division  of  the  answer,  which 
coimt>trcaji^'  was  strickcn  out,  it  was  alleged  that  the  cause  of 
urersbond,  action  was  barred  by  the  statute  of  limitations; 
the  position  being  that  the  action  is  for  the  recovery  of  money 
collected  by  the  treasurer,  and  not  paid  over,  and  that  it  is 
barred  in  three  years,  under  subdivision  3  of  section  2529  of 
the  Code.  The  question  presented  would  more  properly 
have  been  raised  by  demurrer  to  the  answer.  But  the  man- 
ner of  raising  it  is  immaterial,  perhaps;  at  least,  no  point 
has  been  raised  as  to  the  manner  in  which  it  was  made.  It 
ie  true  that  the  indebtedness  accrued  originally  for  money 
collected  by  the  treasurer,  which  he  failed  to  pay  over,  and 
the  object  sought  to  be  attained  by  the  action  is  the  collec- 
tion of  the  debt.     But  the  parties,  after  the  indebtedness 
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accrued,  made  it  a  subject  of  contract.  Prior  to  the  making 
of  that  contract  the  liability  of  Hobbs  and  hifi  sureties  was 
on  the  official  bond,  and  perhaps  an  action  could  have  been 
maintained  against  him  on  an  implied  undertaking  by  him  to 
account  for  the  money;  but  when  the  new  contract  was  entered 
into  his  liability  was  on  that.  The  bond  was  satisfied,  and 
an  action  could  not  have  been  maintained  upon  it.  The  debt 
was  merger  in  the  new  agreement.  The  action  is  for  the 
enforcement  of  that  agreement.  It  is  the  cause  of  action, 
within  the  meaning  of  the  statute  of  limitations.  The  sub- 
division relied  on  has  reference  to  actions  upon  the  bond,  or 
for  the  enforcement  of  the  implied  undertaking  of  the  officer 
to  account  for  the  money  which  may  come  into  his  hands, 
and  it  does  not  apply  to  a  contract  or  security  taken  by  the 
county  for  its  own  protection  after  a  defalcation  has  occurred. 

The  case  of  Keokuk  Co.  v.  Howard^  41  Iowa,  11,  relied 
on  by  counsel,  is  not  in  point.  No  new  agreement  had  then 
been  entered  into,  but  the  action  was  on  an  official  bond. 

We  think  the  ruling  of  the  circuit  court  is  right,  and  it 
will  be  Affirmed. 
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Wise  v.  XJsby. 

1.  Trial  de  novo :  reporter's  notes  not  extended  in  time.  Where  the 

reporter's  notes  were  not  extended  or  certified  to  by  him  within  six 
months  of  the  rendition  of  the  decree  appealed  from,  held  that  a  trial  d$ 
novo  could  not  be  had  in  this  court,  eyen  though  within  that  time  the 
trial  judsre  had  appended  his  certificate  to  the  notes,  stating  that  they 
contained  all  the  evidence  offered,  and  the  notes  so  certified  had  been 
filed  in  the  clerk's  office.    (Compare  Merrill  t*.  Bowe,  69  Iowa,  653.) 

2.  Assignment  of  Errors:  time  of  filino.    An  assignment  of  errors 

filed  after  the  adjournment  of  the  term  to  which  the  appeal  is  taken, 
and  after  the  appellee's  argument  is  filed,  cannot  be  considered.  {Ru8* 
sell  V,  Johnston^  67  Iowa,  279,  followed.) 

Appeal  frorri  Polk  Circuit  Court. 
Saturday,  June  18. 
Action  in  equity  to  redeem  certain  real  estate  from  tax  sale 
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after  the  execution  of  a  treasurer's  deed.  The  judgment  of 
the  circuit  court  establishes  plaintiff's  right  to  make  the 
redemption.     Defendant  appeals. 

Si.  John  i&  Whisenand  and  J,  S»  Polk^  for  appellant. 

T.  F.  Stevenson^  for  appellee. 

Keed,  J. —  The  evidence  offered  and  introduced  on  the 
trial  was  taken  down  in  short-hand  by  the  reporter,  and  at 
the  end  of  the  trial  the  judge  of  the  circuit  court  before  whom 
the  cause  was  tried  attached  his  certificate  to  the  short-hand 
notes,  to  the  effect  that  they  contained  all  of  the  evidence 
offered  or  introduced  by  the  parties.  The  notes  were  tiled  by 
the  clerk,  but  tliey  were  not  extended  or  certified  to  by  the 
reporter  until  after  the  expiration  of  six  months  from  the 
trial.  On  tiiis  state  of  the  record,  the  cause  cannot  be  tried 
de  novo  in  this  court.  Merrill  v.  Bowe,  69  Iowa,  653. 
Appellant,  however,  has  tiled  an  assignment  of  errors,  and 
we  are  asked  to  consider  the  cause  as  an  ordinary  action,  and 
determine  the  questions  raised  by  the  assignment.  But  the 
assignment  of  errors  was  not  tiled  until  after  the  adjourn- 
ment of  the  term  to  which  the  appeal  was  taken,  nor  until 
after  appellee's  argument  was  filed.  It  therefore  came  too 
late,  and  we  cannot  consider  the  questions  attempted  to  be 
raised  by  it.     Hussell  v.  Johnston^  67  Iowa,  279. 

Affibhbd. 


MooBB  V.  The  Burlington  &  Westbkn  R'r  Oo. 

1.  Baiiroads:  horsk  driven  ikto  cattle  guard:  BvrDENCE.  Where 
one  of  several  horses  on  defendant's  rif^ht  of  way  was  injured  by  falling 
into  a  cattle  ifaard,  and  there  was  evidence  tending  to  show  that  a  train 
hud  passed  over  the  road  during  the  night  of  the  accident,  the  mere 
fact  that- the  tracks  of  the  horses  showed  that  they  were  g^ing  fast, 
both  befuiu  and  after  reaching  the  cattle  guard,  diil  not  tend  to  prove 
that  the  horses  were  driven  or  frightened  by  a  passing  train. 
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Appeal  from  Mdfbaska  District  Court. 

Saturday,  June  18. 

Action  to  recover  damages  caused  by  the  defendant's  fail- 
ure to  fence  its  road,  whereby  a  horse,  the  property  of  plaint- 
iff, was  injured.  Trial  by  jury.  Judgment  for  plaintiff,  and 
defendant  appeals. 

Kelly  cfe  Cooper  and  John  F.  Lacey^  for  appellant. 
Bolton  cfe  MoCoyy  for  appellee. 

Seevebs,  J. —  The  evidence  shows  that  the  horse  was 
injured  early  in  January,  1884,  and  that  the  railway  was  not 
fenced.  It  is  not  claimed  that  the  horse  was  struck  by  the 
engine,  or  that  the  character  of  the  injury  would  justify  such 
an  inference,  but  the  plaintiff  claims  that  the  horse  was 
frightened  or  driven  along  the  railway  by  a  train,  and  that, 
while  running,  he  fell  through  a  cattle-guard,  and  was 
injured.  The  court  instructed  the  jury  that,  in  order  to 
entitle  the  plaintiff  to  recover,  he  must  establish  by  a  pre- 
ponderance of  the  evidence  that  the  horse  was  injured  by 
being  driven  by  one  of  the  "  defendant's  trains  into  a  cattle- 
guard." 

The  question,  therefore,  is  material  whether  there  is  any 
evidence  tending  to  sustain  such  proposition.  The  only 
evidence  bearing  on  such  question  is  as  follows:  There,  were 
three  horses  together,  only  one  of  whi«h,  however,  was 
injured.  They  were  on  the  right  of  way,  and  their  tracks 
"  showed  that  they  were  going  fast,"  both  before  the  cattle- 
guard  was  reached  and  afterwards.  The  horse  was  injured  in 
the  night-time,  and  no  person  saw  the  occurrence.  There  is 
evidence  tending  to  show  that  during  the  night-time  a  train 
passed  over  the  road. 

As  the  burden  was  on  the  plaintiff  to  show  that  the  horse, 
because  of  fright  caused  by  tlie  approach  of  a  train,  fell  into 
the  cattle-guard,  we  are  required  to  determine  whether  the 
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foregoing  evidence  has  any  tendency,  when  fairly  considered, 
to  establish  snch  fact.  It  will  be  observed  that  the  only  fact 
which  can  be  regarded  as  established  is  that  the  indications 
were  that  the  horses  were  running  before  they  reached  and 
after  they  had  passed  the  cattle-gnard.  This  does  not,  in  our. 
opinion,  constitute  any  evidence  upon  which  the  required 
presumption  can  be  legitimately  based.  Horses  become 
frightened  for  many  causes;  and,  when  not  under  control, 
run  without  any  apparent  reason.  The  presumption,  then, 
that  they  were  frightened  by  a  train,  is  mere  surmise  or 
inference,  which  cannot  be  legitimately  indulged,  for  the 
reason  that  there  is  no  evidence  upon  which  it  can  be  based. 
We  are  unable  to  see  any  difference  between  this  case  and 
Meade  v.  JSTaruas  Cityy  St,  J.  dk  C.  B.  R^y  Co.y  46  Iowa, 
699.    •  • 

Counsel  for  the  appellee  cite  and  rely  on  Chicago  ds  iT. 
W.  Railway  Co,  v.  Dement^  44  111.,  75,  and  other  like  cases, 
where  it  clearly  appeared,  from  the  nature  of  the  injury 
received  by  the  animal,  that  it  had  been  struck  by  a  train  of 
cars,  and  it  was  held  that  the  plaintiff  was  entitled  to  recover, 
although  no  one  saw  the  accident.  In  this  class  of  cases 
there  clearly  was  sufficient  evidence  from  which  the  required 
inference  or  presumption  could  be  legitimately  drawn. 

Kevebsed. 


BioHABDS  V.  The  Town  of  Book  Bapids. 

1.  Taxation :  appeal  from  board  of  EQUATiiZATtoN:  notfce:  appear- 

ance. Where  a  notice  of  appeal  from  a  refiisal  of  a  board  of  equali- 
zation to  redace  an  assessment  is  served  within  60  days  after  the 
adjournment,  and  the  board  appears  in  the  appellate  court,  the  juris- 
diclion  of  the  court  cannot  be  defeated  by  showing  an  irregularity  in 
the  notice,  or  in  the  manner  of  service. 

2.  Removal  to  Federal  Court:  federal  question:  taxation  of  na- 

tional BANKS.  The  fact  that  the  laws  of  the  state  prescribe  tho  same  rule 
for  the  taxation  of  national  banks  as  that  laid  down  by  the  statute  of  the 


72  77 

114  1U5 

114  107 

72  77l 

139  482 


1  -• 


78  SUPREME  COURT  OF  IOWA, 

Bicbards  v.  Tbe  Town  of  Rock  Rapids. 

United  States,  does  not  defeat  the  jurisdiction  of  the  federal  courts  to  con- 
strue the  federal  statute  in  a  cause  arising  within  the  state;  and  in  such 
case,  where  the  amount  involved  is  sufficient,  and  the  law  has  otherwise 
been  complied  with,  a  removal  should  be  grninted. 

Appeal  from  Lyon  Circuit  Court. 

Saturday,  June  18. 

The  plaintiff  is  president  of  the  First  National  Bank  of 
Ilock  Rapids.  The  defendant  is  an  incorporated  town,  the 
council  of  which  is  the  board  for  the  equalization  of  the 
assessment  for  taxation  of  the  property  situated  within  said 
incorporated  town.  Tlie  plaintiff  appeared  before  the  board, 
and,  in  behalf  of  the  stockholders  of  the  bank,  made  com- 
plaint that  the  assessment  of  the  capital  stock  of  the  bank 
was  in  excess  of  the  assessment  upon  other  moneyed  capital 
of  individuals  in  said  incorporated  town,  and  therefore  illegal 
to  that  extent.  The  board  refused  to  equalize  the  amount  as 
demanded,  and  thereupon  plaintiff  appealed  to  the  circuit 
court,  where  he  filed  a  petition,  in  which  he  recited  that  Snal 
action  was  taken  on  said  application  by  the  board  of  equali- 
zation on  the  8th  day  of  May,  1886,  and  the  clerk  of  said 
board  was  served  with  notice  of  the  appeal  on  the  2d  day 
of  July,  1886.  The  notice  of  appeal  was  exhibited  with  the 
petition.  The  defendants  appeared  by  counsel,  and  filed  a 
motion  to  dismiss  the  cause,  for  the  reason,  as  appears  from  the 
notice  and  petition,  that  no  appeal  was  taken;  that  no  notice  of 
appeal  was  served  within  sixty  days;  that  plaintiff's  petition 
was  not  filed  within  sixty  days  from  the  adjournment  of  the 
board  of  equalization.  The  motion  was  overruled.  There- 
upon the  plaintiff  filed  a  petition  demanding  the  removal  of 
the  cause  to  the  circuit  court  of  the  United  States,  in  which 
petition  he  showed  that  the  amount  in  controversy  exceeded 
the  sum  of  $500,  exclusive  of  costs,  and  that  the  questions 
arising  in  the  proceeding  are  to  be  determined  under  the  con- 
stitution and  laws  of  the  United  States,  and  thus  involve  a 
federal  question  which  it  is  the  right  of  the  plaintiff  to  have 
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determined  by  the  federal  courts.  The  plaintiff  tendered 
with  his  petition  for  removal  a  bond  such  as  is  required  by 
law,  which  bond  was  approved  by  the  court.  The  court 
refused  to  order  the  removal  of  the  cause,  but  entered  an 
order  aflBrming  the  acts  of  the  board  of  equalization.  The 
defendant  appealed  from  the  order  overruling  the  motion  to 
dismiss  the  proceeding,  and  the  plaintiff  appealed  from  the 
order  refusing  to  order  the  removal  of  the  cause. 

E.  C,  Roach^  for  plaintiff. 

J\  M,  Parsons  and  H.  G.  McMillan^  for  defendant. 

EoTiiROCK,  J. — I.     As   to  the   defendant's  appeal.     The 
ruh'ng  of  the  board  of  equalization  was  subject  to  review  by 

appeal   to   tlie  circuit  court  within  sixty  days 

1.  TAXATION:  91  •' 

appeal  from     after  the  adiournment  of  the  board.     The  stat- 

board  of  ** 

noUce^-**a**"'  ^^^®  ^^^®  ^^^  prescribe  the  steps  necessary  to  be 
pearance.  taken  to  perfect  the  appeal.  The  record  in  the 
case,  so  far  as  we  have  any  record,  shows  that  a  notice  of 
appeal  was  served  within  proper  time,  and  that  the  notice 
suflSciently  described  the  matter  or  order  appealed  from.  It 
does  not  appear  how  or  in  what  manner  the  service  was  made. 
This,  however,  is  immaterial,  as  the  service  seems  to  have  been 
sufficient  to  cause  the  defendant  to  come  into  court  and  appear 
to  the  proceeding.  Tlie  appearance  cured  any  defect  there 
may  have  been  in  the  manner  in  which  the  notice  was  served. 
Upon  the  defendant's  appeal  the  ruling  of  the  circuit  court 
must  be  affirmed. 

11.     It  is  not  denied  that  the  question  involved  in  the  case 

requires  the  application  of  the  rule  of  taxation  prescribed  by 

2.  BBMOYAL     scctiou    5219   of  the    Revised    Statutes   of   the 

court f federal  United     States.      The     controversy,     therefore, 

taxation  of      involved  a  federal  question.     The  fact  that  the 

national  ,  ^     _  -i        ,  i        i 

banks.  jaws  of  the  state  prescribe  the  same  general  rule 

does  not  defeat  the  jurisdiction  of  the  federal  courts.  If 
this  position  be  not  correct,  a  state  might,  by  re-enacting  any 
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federal  statute,  take  away  the  jurisdiction  of  federal  courts. 
The  case  is  clearly  removable  under  the  act  of  congress 
approved  March  3,  1875,  the  provisions  of  which  we  need 
not  here  repeat.  The  parties  were  before  the  court;  a  con- 
troversy existed  between  them  in  a  proceeding  involving  a 
question  under  a  federal  statute;  and  we  think  the  order  of 
removal  should  have  been  made. 

Upon  plaintiff's  appeal  the  judgment  will  be 

Bevebssd. 


Ormsby  v.  Budd  bt  al. 


1.  Sale:  false  reprssbntations:  warranty.    Where  the  vendor  fully 

UDderstands  the  character  and  value  of  the  thing:  offered,  and  he  knows 
that  the  vendee  has  no  information  whatever  thereof,  and  the  sale  is 
made  wholly  upon  the  representations  of  the  vendor,  such  representa- 
tions will  amount  to  a  warranty.    (See  opinion  for  authorities.) 

2.  Conveyance:  false  representations:  rescission  in  equitt:  pur- 

chaser WITH  NOTICE.  Where  B.  secured  a  conveyance  of  land  to  him- 
self upon  such  false  representations  that  a  court  of  equity  would  have 
decreed  a  reconveyance  if  he  had  still  held  the  title,  such  decree  wai 
properly  entered  against  J.,  who  took  the  title  from  B.  with  knowledge 
of  all  the  facts,  if,  indeed,  B.  was  not  his  agent  in  the  matter. 

8.  :  : :  terms  of:  pleading.      Where  a  conveyance 

of  lands  was  secured  by  defendants  from  plaintiff  in  exchange  for  cer- 
tain mining  stocks,  upon  false  representations  as  to  the  value  of  the 
stocks,  equity  ought  not  to  order  a  reconveyance  without  requiring  a  reas- 
•  signment  of  the  stocks  and  the  refunding  of  such  money  as  defendants 
in  good  faith  expended  in  protecting  the  lands  against  preexisting  liens. 
But,  on  the  other  hand,  a  decree  for  reconveyance  ought  not  be  denied 
because  plaintiff  did  not  tender,  or  offer  in  his  petition,  the  money  and 
the  stocks,  where  no  question  of  that  kind  was  made  by  the  answer. 

Appeal  from  Palo  Alto  District  Coiirt. 

Saturday,  June  18. 

Action  in  chancery  to  rescind  the  sale  of  certain  lands, 
and  to  cancel  the  conveyance  executed  by  plaintiff  therefor, 
on  the  ground  that  the  sale  and  conveyance  were  pocured 
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and  indaced  by  the  fraud  of  defendants.     There  was  a  decree 
granting  the  relief  prayed  for  by  plaintiff.  Defendants  appeal. 

Stoney  Ayres  <6  Gamble,  for  appellants. 
SopeTy  Crawford  iSa  Carr^  for  appellee. 

Bbok,  J. —  I.  The  plaintiff  traded  to  defendant  Budd  416 
acres  of  land  in  Emmet  county  for  stock  in  the  Ford  Coal 
&  Mining  Company,  of  the  par  value  of  $5,810,  estimated 
in  the  trade  at  eighty  per  centum  of  its  face.  The  lands  were 
subject  to  mortgages  amounting  to  $2,500,  and,  after  deduct- 
ing the  amount  of  the  incumbrances,  which  were  to  be  paid  by 
Budd,  were  worth  the  estimated  value  of  the  stock.  Plaint- 
iff claims  that,  through  the  false  and  fraudulent  representa- 
tions of  Budd  as  to  facts  affecting  the  value  of  the  stock, 
he  was  induced  to  make  the  trade,  accepting  the  stock  in  pay- 
ment npon  the  land  at  eighty  per  cent  of  its  par  value,  when 
in  truth  it  was  worth  no  more  than  ten  cents  on  the  dollar. 

II.  We  think  the  evidence  supports  the  claim  of  plaint- 
iff.    It  clearly  shows  that  the  value  of  the  stock  does  not 

exceed  ten  per  cent  of  its  par  value.     Of   this 

1.  SALIC:  false  1  .    ,      ,  1  .  Till 

representa-      wc  think  there  can  be  no  question.     Indeed,  the 

tioiu:  war-  ^        ^  ^       ^  ^     ^  ' 

raiitj.  evidence  inclines  our  minds  to  the  belief  that  the 

stock  was  nearly  valueless.  Budd  represented  to  the  plaint- 
iff facts  in  regard  to  the  property  of  the  corporation,  its  busi- 
ness and  business  prospects,  and  other  matters  affecting  the 
value  of  the  stock,  which  induced  plaintiff  to  make  the  trade. 
That  these  representations  were  untrue,  and  so  known  to 
Budd,  cannot  be  doubted;  nor  can  it  be  doubted  that  they 
were  made  for  the  purpose  of  inducing  plaintiff  to  take  the 
stock.  They  were  not  the  mere  expressions  of  opinion  as  to  the 
value  of  the  stock,  or  the  property  of  the  corporation.  A 
printed  pamphlet,  describing  the  property,  of  the  corpora- 
tion, and  its  business  and  business  prospects,  was  used  by 
defendant  to  support  his  oral  statements.  Much  of  this 
pamphlet  was  untrue,  and  so  known  to  Budd.  Plaintiff 
Vol.  LXXII— 6 
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sought  information  of  another,  wlio,  unluckily  for  plaintiff, 
was  a  stockholder  and  officer  of  the  corporation.  While  no 
untrue  statements  were  made  by  this  person,  he  certainly  did 
not  tell  the  whole  truth,  and  the  letter  written  in  response  to 
plaintiff's  inquiry  was  well  calculated  to  mislead  plaintiff, 
and  prepare  him  to  accept  Budd's  statements.  Plaintiff  lived 
in  Emmet  county,  and  the  property  of  the  corporation  was 
in  Warren  county.  He  had  no  knowledge  or  information  of 
the  character  or  value  of  the  property  other  than  what  he 
derived  from  Budd,  which  was  well  known  to  him.  Budd's 
representations  amounted  to  a  warranty.  Smith  v.  Richards^ 
13  Pet-,  26;  Bean  v.  Uerrick^  12  Me.,  262;  Camp  v.  Camp^ 
2  Ala.,  632;  Miner  v.  Medbufy,  6  Wis.,  295. 

III.     Budd    conveyed    the    property   in    controversy   to 

defendant  James,  who  had  full  knowledge  of  the  transaction 

2.  CONVEY-       between  plaintiff  and  Budd,  and  well  knew   the 

representa-      true  valuc  of  the  stock  in  the  corporation  traded 

ston Inequity:  to  plaintiff.     Budd  had  obtained  the  stock  ipom 

purchiiser  ^ 

with  notice.  James,  and  paid  nothing  for  it  at  the  time  of  the 
purchase,  but  agreed  to  pay  for  it  as  he  could, — "  as  fast  as 
he  could  make  it."  He  sold  other  stock  of  James,  amount- 
ing to  over  $7,000,  receiving  from  James  twenty-five  and 
thirt3'-threc  and  one-half  per  cent  commisssion  for  the  sales. 
Budd  carried  blank  certificates  for  stock  signed  by  the  officers 
of  the  company,  but  wholly  blank  as  to  the  number  of  shares 
of  stock,  name  of  the  assignee,  etc.  He  was  thus  equipped' 
to  transfer  the  stock  in  question  to  suit  purchasers, — proba- 
bly to  the  full  extent  of  the  capital  of  the  company,  certainly 
to  the  extent  of  the  stock  owned  by  James  and  himself. 
The  lands  in  controversy  were  conveyed  to  James  in  about  two 
weeks  after  the  conveyance  by  plaintiff.  The  evidence  sup- 
ports the  conclusion  that  James  had  full  knowledge  of  the 
fraud  practiced  by  Budd  in  inducing  plaintiff  to  make  the 
trade.  Indeed,  we  think  that  he  sanctioned  the  fraud  by 
prompting  and  employing  Budd  to  sell  the  stock.     And  the 
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inference  may  be  fairly  drawn  that  in  the  transaction   Budd 
was  but  the  agent  and  instrument  of  James. 

IV.  As  has  been  stated,  Budd  assumed  to  pay  certain 
mortgages  on  the  property,  whicli  provided  for  the  payment 

5. : :  of  interest,  and  the  keeping  of    the   buildings 

uf:  pleading,  thereon  insured,  and,  in  default  thereof,  the 
whole  amount  of  the  principal  of  the  mortgage  would  fall 
due.  Certain  payments,  amounting  to  about  $90  on  account 
of  insurance,  interest,  and  commission  for  the  renewal  of 
the  loans,  were  made  by  Budd  and  James.  These  payments, 
except  the  renewal  commission,  were  made  after  the  suit  was 
commenced.  Defendants  insist  that,  as  plaintiff  fails  to  ten- 
der, or  offer  to  pay,  in  his  petition,  these  several  sums,  thus 
putting  defendants  in  statu  quo,  he  is  not  entitled  to  any 
relief.  Upon  this  point  it  is  suflScient  to  say  that  defendants 
do  not  set  up  in  their  answer  the  failure  to  tender  these  sums 
as  a  defense.  The  defendant  James  in  his  answer  alleges 
that  plaintiff  is  estopped  by  these  payments  from  disputing 
his  title  to  the  lands.  We  cannot  discover  any  ground  upon 
which  this  claim  of  estoppel  can  be  supported.  But  we 
think  that  plaintiff  ought  to  be  required  by  the  decree  to 
reimburse  defendants  for  the  money  paid  by  them  on  account 
of  the  insurance,  commission  and  interest  on  the  mortgage. 

Defendants  also  insist  that  plaintiff's  offer  to  retransfer 
the  stock  is  not  sufficient.  -But  no  objection  of  this  kind 
was  raised  by  the  pleadings,  or  urged  in  the  court  below,  so 
far  as  we  are  able  to  discover.  Plaintiff  in  his  petition  does 
not  offer  to  make  the  transfer  of  the  stock.  We  discover  no 
prejudice  which  can  result  to  defendant  if  plaintiff'  tile  with 
the  clerk  of  the  court  proper  assignments  of  the  stock  certifi- 
cates before  the  reconveyance  to  him  of  the  lands  is  made 
by  defendants,  or  before  the  deeds  to  defendants  are  canceled. 
The  decree  should  so  provide. 

The  cause  will  be  remanded  to  the  court  below  for  a  decree 
in  harmony  with  this  opinion.  Defendants  will  pay  all  the 
costs  made  in  the  case  in  both  the  court  below  and  upon  this 
appeal.  Affirmed. 
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In  be  Will  of  Noeman. 

1.  Will:  SANITY  OF  testator:  opinion  of  non-expert:  grounds  of. 
It  is  the  settled  role  in  this  state  that  a  witness  not  an  expert  may 
express  an  opinion  of  the  sanity  or  insanity  of  another,  havinpr  first 
detailed  the  facts  and  drcnmstances  on  which  the  opinion  is  founded. 
And  where  the  inquiry  is  as  to  the  sanity  of  a  testatrix  during  her  last 
sickness,   the  witness  may  consider,  in  forming  his  opinion,  not  only 

'fi42   ^  what  he  observed  during  that  time,  but  also  any  circumstance  or  fact 

'  which  happened  previous  to  that,  and  at  a  time  when  the  testatrix  waa 

confessedly  sane,  provided  always  that  he  detail  all  the  facts  and  cir- 
cumstances so  considered  by  him.  {Severin  v.  Zaek,  55  Iowa,  28,  fol- 
lowed, and  State  r.  StickUy^  41  Id.,  232,  distinguished.) 

2.  Expert  Testimony:   hypothetical   questions:  what  mat  bb 

ASSUHED.  A  hypothetical  question  put  to  an  expert  witness,  with  the 
view  of  eliciting  an  opinion  thereon,  should  include  only  such  facts  as 
are  admitted  or  established,  or  as  there  is  evidence  tending  t^  establish. 
It  is  not  a  question  as  to  the  weight  of  the  evidence,  but  whether  there 
has  been  any  evidence  tending  to  establish  the  assumed  fact.  (See 
opinion  for  illustration.) 

3.  :    :    EXCLUSION   of:  trial   to  court:    presumption. 

Where  the  trial  is  to  the  court,  in  a  cause  triable  by  qrdinary  proceed- 
ings, and  a  hypothetical  question  to  an  expert  is  excluded  on  the  ground 
that  some  of  the  facts  involved  in  the  hypothesis  have  not  been  proved, 
this  court  will  not  reverse  the  judgment  on  the  ground  of  such  exclu- 
sion, though  it  might  be  of  the  opinion  that  there  was  evidence  tending 
to  establish  each  of  the  assumed  facts.  In  such  case  the  rule  applies, 
that  eveiy  reasonable  presumption  will  be  indulged  in  favor  of  the 
ruling  of  the  trial  court. 

4.  WiU:  probate:  kind  of  proceedings:  appeal.    Issues  arising  upon 

the  probate  of  a  will  are  triable  by  the  ordinary  method,  and  so  are  not 
triable  de  novo  on  appeal ;  and  in  such  case  the  verdict  of  the  jury  or 
finding  of  the  court  will  not  be  disturbed  for  want  of  evidence,  when 
the  evidence  is  conflicting. 

Appeal  from  Jasper   Circuit  Court. 

Tuesday,  June  21. 

Ma.by  Norman  executed  a  will,  by  which  she  bequeathed  a 
life-estate  in  certain  real  estate  to  her  husband,  Q.  P.  Nor- 
man, with  remainder  to  0.  E.  Graham  and  Patrick  Shea. 
She  died  a  few  days  after  the  execution  of  the  will.     At  the 
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time  fixed  for  proving  the  will  the  hasband  appeared,  and 
contested  on  the  ground  that  the  testatrix,  at  the  time  it  was 
signed,  was  of  unsound  mind,  and  incapable  of  making  a 
will,  and  that  she  executed  the  instrument  under  undue  influ- 
ence. The  issue  was  tried  to  the  court  without  the  interven- 
tion of  a  jury,  and  the  court  found  that  the  testatrix  was  of 
unsound  mind,  and  incapable  of  executing  a  will,  when  she 
signed  the  instrument,  and  refused  to  admit  it  to  probate. 
The  proponents  appealed. 

Clements  db  Ward  and  Winslow  ik  Vamumy  for  appel- 
lants. 

Z.  A.  Williams  and  Harrah  <&  Myers^  for  appellee. 

Reed,  J. — ^As  the  court  based  the  order  refusing  to  admit 
the  will  to  probate  on  the  finding  that  the  testatrix,  at  the 
time  she  signed  the  instrument,  was  incapable,  owing  to 
iinsonndness  of  mind,  of  executing  a  'will,  we  will  assume, 
(although  the  judgment  record  is  silent  on  the  subject)  that 
it  found  against  the  contestant  on  the  other  ground  alleged. 
We  will  not,  therefore,  consider  those  errors  assigned  which 
relate  to  rulings  made  upon  questions  arising  upon  the  trial 
of  that  issue;  for,  as  the  finding  of  the  court  is  assumed  to 
have  been  in  favor  of  the  proponents  on  that  issue,  they  were 
not  prejudiced  by  the  rulings,  even  though  they  should  be 
found  to  be  erroneous. 

The  testatrix  was  about  sixty-eight  years  old  when  the 
will  was  executed.  For  many  years  before  her  death  she  and 
her  husband  had  lived  a  secluded  life  upon  a  small  farm  in 
Jasper  county,  having  but  little  intercourse  with  their  neigh- 
bore.  She  appears  to  have  been  very  eccentric  in  her  con- 
duct, and  of  a  somewhat  miserly  disposition.  She  had  no 
children  and  no  living  relatives  except  a  brother,  with  whom 
she  bad  had  no  communication  for  many  years;  and  she  had 
a  strong  aversion  to  the  relatives  of  her  husband.  She  died 
of  heart  disease,  which   caused   dropsy.     The   disease   was 
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probably  of  long  standing,  but  she  was  not  regarded  as  in  a 
specially  dangerons  condition  until  about  a  week  before  her 
death.  Although  some  of  her  previous  eccentricities  were 
Hhovvn,  it  is  not  claimed  that  she  was  then  insane,  or  that  her 
testamentary  capacity  was  destroyed  before  her  last  severe 
sickness  set  in.  It  is  shown  that  at  times  during  this  sick- 
ness she  was  "flighty"  and  irrational,  sonaetimes  lying  in  a 
stupor  or  semi-comatose  condition.  At  other  times  she 
appeared  to  be  rational,  and  talked  intelligently  about  her 
condition  and  her  household  affairs  and  business.  It  was 
during  this  sickness  that  the  will  was  executed. 

1.  A  witness  who  had  known  the  testatrix  for  many  years, 
and  who  was  with  her  frequently  during  her  last  sickness, 
1.  will:  sani-  ^nd  assisted  in  nursing  and  caring  for  her,  was 
opinion^of  ^^'  asked  whether  she  noticed  any  diflFerence  in  her 
grounds  of.'  mental  condition  daring  that  time  from  what  it 
had  been  before  that,  and,  having  answered  that  she  did, 
she  was  then  asked  what  noticeable  difference  there  was 
in  her  condition  at  that  time  from  what  it  had  formerly  been, 
and  in  answer  to  that  question  she  pointed  out  the  respects 
in  which  she  appeared  to  be  different.  The  witness  also 
gave  it  as  her  opinion,  based  upon  the  facts  she  had  detailed, 
that  the  testatrix  was  of  unsound  mind  during  the  period 
of  her  last  sickness.  These  questions  and  answers  were 
objected  to  by  the  proponents,  on  the  ground  of  incompetency, 
and  the  overruling  of  this  objection  is  assigned  as  error. 

Counsel  admit  that  the  settled  rule  in  this  state  is  that  a 
witness  not  an  expert  (to  which  class  the  witness  in  question 
belongs)  may  express  an  opinion  as  to  the  sanity  or  insanity 
of  another,  having  iirst  detailed  the  facts  and  circumstances 
upon  which  the  opinion  is  formed.  They  contend,  however, 
that,  as  the  inquiry  is  as  to  the  sanity  of  the  testatrix  at  a 
particular  time,  viz.,  during  her  last  sickness,  the  opinion 
could  be  formed  only  from  the  observation  of  the  witness 
during  that  time,  and  that  she  could  not  be  permitted  to  con- 
sider,  in  forming  her  opinion,  any  circumstances  or  facts 
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which  happened  previous  to  that,  and  at  a  time  when  the 
sabject  was  confessedly  sane. 

Bat  we  are  of  the  opinion  that  the  settled  rule  on  the  sub- 
ject was  not  infringed  by  the  questions  and  answers  objected 
to.  The  witness  was  asked  simply  to  state  the  respect  in 
which  the  mental  condition  of  Mrs.  Norman  appeared  to  be 
dilferent  during  her  last  sickness  from  what  it  had  been  prior 
to  that,  and  she  stated  wherein  the  difference  consisted.  In 
forming  the  opinion  that  she  was  of  unsound  mind  during 
her  sickness,  she  no  doubt  took  into  account  the  fact  that  a 
marked  change  in  her  condition  had  taken  place,  and  clearly 
she  might  do  that.  In  forming  an  opinion  on  the  subject, 
the  witness  may  take  into  consideration  any  fact  or  circum- 
stance within  his  knowledge  or  observation  which  to  him 
appears  to  afford  evidence  of  the  mental  condition  of  the 
subject  at  the  time  in  question.  He  is  required,  however,  to 
detail  all  the  facts  and  circumstances  considered  by  him  in 
forming  the  opinion,  in  order  that  the  court  or  jury  may  be 
in  a  position  to  judge  of  the  weight  and  value  of  the  opin- 
ion. The  question  here  presented  was  decided  adversely  to 
the  appellants  in  Severin  v.  Zacky  55  Iowa,  28,  and  this 
holding  is  not  in  conflict  with  State  v.  SticJcley^  41  Iowa, 
232. 

In  that  case  a  witness  was  asked  to  give  an  opinion  as  to 
the  sanity  of  the  defendant  at  the  time  in  qucotion,  based 
upon  his  observation  before  that,  and  his  conduct  and  conver- 
sation at  the  time.  But  he  had  not  detailed  his  conversation 
or  actions  at  that  time;  nor  did  he  claim  to  have  observed 
them  with  any  particularity.  And  the  evidence  of  his  opin- 
ion was  excluded  upon  the  ground  that  it  did  not  appear 
that  he  was  in  any  position  to  form  a  correct  opinion,  and  he 
had  not  detailed  the  facts  upon  which  whatever  opinion  he 
entertained  was  formed.  It  is  said  in  the  opinion  that  he 
could  not  form  an  opinion  from  his  former  knowledge  and 
acquaintance  with  her;  and  that  was  certainly  true,  for  there 
was  no  claim  that  she  was  insane  at  that  time.     The  witness 


;  ■ 


88  StTPREME  COURT  OF  IOWA, 


In  re  'Will  of  NormaD. 


clearly  could  not  form  an  opinion  on  the  question  whether 
she  was  insane  at  the  time  in  question,  merely  upon  his 
observation  of  her  conduct  at  the  time  when  she  was  con- 
fessedly sane.  And  that  is  all  that  is  decided  by  the  case. 
Substantially  the  same  rulings  were  made  with  reference  to 
the  testimony  of  other  witnesses,  and  we  think  they  were 
correct. 

II.     A  witness,  who  was  examined  as  an  expert,  was  asked 
an  hypothetical  question,  one  fact  stated  in  which  was  that 

the  testatrix  was  in  a  semi-comatose  condition 


testimony:        when  slic  siffued  the  will.     The  court  overruled 

hypothetical  .... 

?h  tma^'be  *"  objection  to  the  question  on  the  ground  that 
assumed.  there  was  no  evidence  tending  to  prove  that  fact. 
The  rule  certainly  is  that  a  hypothetical  question,  put  to  a 
witness  with  the  view  of  eliciting  an  opinion  thereon,  should 
include  only  such  facts  as  are  admitted  or  established,  or 
which  there  is  evidence  tending  to  establish;  for  an  opinion 
based  upon  a  supposed  state  of  facts  can  be  of  no  value  unless 
the  existence  of  that  state  of  facts  is  shown. 

But  we  are  of  the  opinion,  after  a  careful  reading  of  the 
evidence,  that  it  cannot  be  said  that  there  was  no  evidence 
tending  to  prove  the  fact  in  question.  No  person  was  pres- 
ent at  the  moment  the  will  was  signed  except  the  two  sub- 
scribing witnesses  and  one  of  the  residuary  legatees.  The 
subscribing  witnesses  testified  that  she  appeared  to  under- 
stand the  provisions  of  the  will,  and  that  she  intelligently 
discussed  them  with  one  of  them,  who  wrote  the  .instrument, 
before  signing  it.  But  there  was  other  evidence  of  her  con- 
dition immediately  before  and  after  that,  and  of  her  condi- 
tion generally  during  her  sickness;  and  all  of  this  evidence 
was  proper  to  be  considered  in  determining  the  question.  It 
is  not  a  question  as  to  the  weight  of  the  evidence,  but 
whether  there  was  any  evidence  tending  to  prove  the  fact. 
We  think  the  ruling  affords  the  proponents  no  just  grounds 
of  complaint. 

III.     The  circuit  court  sustained  an  objection  to  an  hypo- 
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thetical  qnestion  asked  a  number  of  expert  witnesses  exain- 
^ ined   by  the  proponents,  on  the  ground  that  the 

triaJto^court-  ^^^^^  involved  in  the  hypothesis  were  not  proven. 

presumption.  'WiiiJe  it  seeins  to  us,  from  an  examination  of  the 
evidence,  that  there  was  some  evidence  tending  to  prove  each 
of  the  facts  assumed  by  the  question,  we  think  we  cannot 
reverse  the  judgment  because  of  the'  exclusion  of  the  qnes- 
tion. If  the  case  had  been  tried  to  a  jury,  the  question  cer- 
tainly should  have  been  allowed,  for  in  that  case  it  would 
have  been  the  right  of  tlie  parties  to  have  the  question  of 
the  existence  of  the  facts  determined  by  the  jury.  But  it 
was  tried  by  the  court,  and  the  judge,  who  had  the  evidence 
before  liim,  may  have  been  of  the  opinion  that  some  of  the 
facts  assumed  by  the  questions  were  not  proven.  If  that  were 
the  case,  the  opinions  of  the  witnesses  which  were  to  be 
formed  on  the  assumption  that  the  facts  stated  did  exist, 
would,  as  we  have  said,  have  been  of  no  value  whatever.  We 
will  indulge  every  reasonable  presumption  in  favor  of  the 
correctness  of  the  ruling  of  the  trial  court.  Under  this  pre- 
sumption the  ruling  in  question  must  be  sustained,  for  it  does 
not  affirmatively  appear  to  have  been  erroneous. 

lY.     It  is  finally  insisted  that  the  finding  that  Mrs.  Nor- 
man was  of  unsound  mind  when  she  signed  the  will  is  against 
the  evidence.     But  we  cannot  disturb  the  iude- 

4  will:  pro-  •*      o 

proceedUiKs-    ^"®^^    ^^    ^^^^    grouud.     There    was   evidence 
appeal.  which  tended  to  prove  that  fact,  and  there  was 

great  conflict  in  the  evidence  with  reference  to  it.  The 
cause  is  not  triable  de  novo  in  this  conrt,  but  is  governed 
by  the  rules  applicable  to  the  trial  of  ordinary  actions; 
and  in  such  cases  we  will  not  reverse  the  finding  of  the  jury 
or  trial  court  on  a  question  of  fact  when  there  is  a  fair  con- 
flict in  the  evidence.  Affibmkp. 
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•The  Bowman  Lumber  Co.  v.  Newton  et  al. 

1.  Meohanio's  Lien:  materials  for  two  buildings:  pleadino. 
Where  materials  were  famished  the  defendaDt,  under  one  contract,  for 
two  buildingfs  erected  by  him  on  separate  lots  owned  by  him,  held  that 
it  was  not  necessary,  in  a  petition  to  foreclose  a  mechanic's  Hen  for  tbe 
materials,  to  set  oat  a  bill  of  particulars  showing  the  materials  pur- 
chased for  each  building  separately. 

Appeal  from  Sac  Circuit  Court. 

Tuesday,  June  21. 

This  is  an  action  to  enforce  a  mechanic's  lien.  There  was 
a  demurrer  to  the  petition,  which  was  sustained.  Plaintiff 
appeals. 

W,  A.  Helsell^  for  appellant. 

JElwood  <&  Zane^  for  appellees. 

RoTHROCK,  J. — It  is  stated  in  the  petition,  in  substance, 
that  the  j^laintiff  sold  a  bill  of  lumber  to  the  defendant 
Newton  to  be  used  in  the  erection  of  two  buildings  situated 
on  separate  lots  in  the  town  of  Schaller;  that  said  lumber 
was  so  used,  and  that  the  plaintiff  is  not  able  to  designate 
and  point  out  what  items  of  the  account  for  lumber  were 
sold  for  one  building,  and  what  items  were  sold  for  the  other, 
because  all  of  the  lumber  for  both  buildings  was  sold  upon  a 
single  contract  for  the  two  buildings,  without  any  designa- 
tion as  to  what  part  was  for  one  and  what  part  was  for  the 
other.  The  proper  account  for  a  mechanic's  lien  was  filed, 
■describing  the  lots  upon  which  the  buildings  were  erected, 
and  a  promissory  note  was  exhibited  with  the  petition,  which 
it  is  alleged  by  the  plaintiff  was  executed  by  the  defendant 
Newton  for  the  balance  due  for  the  lumber.  It  is  also 
averred  that  the  other  defendants  claim  some  interest  in  the 
lots  upon  which  the  buildings  were  constructed;  but  what- 
ever interest  they  have  is  junior  to  the  plaintiff's  mechanic's 
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lien.  The  demurrer  was  sastained  upon  the  ground  that  it 
was  incumbent  on  the  plaintiff  to  set  out  in  the  petition  a 
bill  of  particulars  of  the  lumber  sold  for  each  building. 

If  the  ruling  upon  the  demurrer  should  be  sustained,  it 
would  impose  upon  the  material-man,  where,  in  one  bill,  he 
sells  lumber  for  two  buildings,  the  necessity  of  following 
the  lumber  and  knowing  how  much  of  the  flooring, 
shingles,  lath,  building  paper,  siding,  etc.,  was  used 
in  one  building,  and  how  much  was  used  in  the  other.  He 
must  not  only  know  the  quantity  used  in  each,  but  must  be 
able  to  make  his  claim  so  that  it  will  show  that  one  charsre 
in  his  books  was  for  one  building,  and  another  for  the  other 
building.  Neither  the  mechanic's  lien  law,  nor  the  rules  of 
pleading,  make  any  such  unreasonable  requirement.  It  is 
true,  as  claimed  by  counsel  for  appellee,  that  section  2130  of 
the  Code,  which  provides  for  the  lien,  is  in  the  singular 
number.  It  provides  for  a  lien  on  "  any  building."  But  this 
is  only  expressive  of  the  right  to  a  lien.  It  does  not  prohibit 
the  establishment  of  a  lien  upon  two  buildings.  The  fact 
that  part  was  for  one  building,  and  part  for  another,  is  a  ques- 
tion which  is  not  material  to  the  person  seeking  to  enforce 
the  lien.  If  it  be  material  to  the  owner,  or  to  those  who 
have  acquired  subsequent  liens  upon  the  property,  or  upon 
one  or  other  of  the  buildings,  it  i%  for  them  to  make  such  a 
showing  as  will  protect  the  equitable  rights  of  all  parties. 
This  will  be  a  complete  remedy  for  all  the  hardships  which 
might  otherwise  arise  in  the  cases  supposed  in  appellee's 
argument. 

The  ruling  upon  the  demurrer  will  be  reversed,  and  the 

cause  will  be  remanded,  with  leave  to   the   defendants   to 

answer  if  they  are  so  advised. 

Sevbssbd. 
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Mabiok  Co.  v.  Kbuibenier. 
Thb  Same  v.  Bousqubt. 

1.  Taxation:  REFasAL  of  tax-patbr  to  make  oath:  what  ia  not. 
Section  824  of  the  Code  requires  the  tax-payer,  when  hia  property  is 
listed,  to  make  oath  or  affirmation  that  he  has  given  in  a  full,  true  and 
correct  inventory  of  all  property  which  he  is  required  to  list  for  taxation ; 
and  section  823 -provides  a  penalty  for  refusinpr  so  to  do,  when  required 
by  the  assessor.  Held  that  the  statute,  being  penal,  must  be  strictly 
construed,  and  that  the  penalty  was  not  incurred  by  refusing  to  sub- 
scribe printed  affidavits  which  the  asse&sor  presented  to  the  defendants 
and  requested  them  to  subscribe,  without  offering  to  administer  to  them 
the  oath  or  affirmation  required  by  the  statute. 

Appeals  from  Marion  Circuit  Court, 

TuESDAYj  June  21. 

These  are  actions  for  the  recovery  of  the  penalty  provided 
by  section  823  of  the  Code  for  the  refusal  by  a  person  asses- 
sed for  taxation  to  take  the  prescribed  oath  or  affirmation 
that  he  had  given  a  fall,  true  and  correct  inventory  of  his 
taxable  property.  The  circuit  court  found  for  defendant  in 
each  case.  The  causes,  being  alike,  were  submitted  together 
in  this  court.     Plaintiff  appeals. 

• 

T.  J.  Anderson^  for  appellant. 

JBousquet  c6  Earle^  for  appellees. 

Kbed,  J. — Section  824  of  the  Code  is  as  follows:  "The 
assessor  shall  administer  an  oath  or  affirmation  to  each 
person  assessed,  to  the  effect  that  he  has  given  in  a  full,  true 
and  correct  inventory  of  all  the  taxable  property  owned  by 
liira,  and  all  property  which  lie  is  required  by  law  to  list,  to 
the  best  of  his  knowledge  and  belief,  and,  in  case  any  one 
refuses  to  make  such  oath  or  affirmation,  the  assessor  shall 
note  the  fact  in  the  column  of  remarks  opposite  such  person's 
name."  Section  823  provides  that  "  any  person  who  shall 
refus^  to  make  the  oath  required  by  section  824  shall  forfeit 
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the  snm  of  $100,  to  be  recovered,  in  the  name  of  the  county, 
for  the  use  of  common  schools." 

The  only  question  in  the  cases  is  whether  the  allegation 
in  the  petitions,  that  the  defendants  did  refnse  to  make  the 
prescribed  oath,  is  sustained  by  the  proof.  The  causes  were 
submitted  below  on  the  testimony  of  the  assessor;  and,  as  it 
was  the  same  in  both  cases,  it  will  be  sufficient  to  set  it  out 
as  given  in  the  first  case.  In  that  case  he  testified  as  follows: 
"I  called  on  D.  Kruidenier  to  list  his  property.  When 
making  the  assessment,  Mr.  Kruidenier  assisted  in  assessing 
his  property,  and  the  property  of  Kruidenier  Bros.  I  think 
first  his  individual  property  was  listed;  then  the  property 
of  Kruidenier  Bros,  was  listed.  After  we  got  through  and 
finished  the  list,  I  offered  Mr.  Kruidenier  a  blank  that  was 
filled  up,  to  which  there  is  an  oath  attached,  and  requested 
him  to  sign  it,  and  verify  it  as  his  statement  by  putting  his 
signature  to  the  oath.  It  was  the  blank  on  which  his  indi- 
vidual property  was  assessed.  He  said:  *  Do  you  consider 
this  an  affidavit  or  an  oath?'  And  I  said:  *  I  do.  Can't 
you  read?'  He  said:  <  If  that  is  an  oath  or  affidavit,  I  will 
not  sign  it.'  I  then  told  him  that  I  had  no  authority  to 
make  him  sign  it;  that  I  could  simply  make  the  request, 
and,  if  he  refused,  that  was  all  that  I  could  do.  I  then  tran- 
scribed the  property  in  the  assessor's  book;  and  reported 
in  the  column  of  remarks,  as  I  supposed  the  law  required, 
that  he  h»id  refused  to  take  the  oath." 

The  oath  or  affidavit  attached  to  the  statement  was  in  the 
form  prescribed  by  statute.  It  will  be  observed  that  the 
requirement  of  section  824  is  that  the  assessor  shall  admin- 
ister an  oath  or  affirmation  to  the  person  assessed.  There  is 
no  requirement  that  the  person  shall  take  and  subscribe  an 
oath.  It  will  be  observed,  also,  that  what  defendants  refused 
to  do  was  to  subscribe  their  names  to  the  printed  affidavits. 
There  was  no  express  offer  by  the  assessor  to  administer  the 
oath  to  them,  nor  did  they  expressly  refuse  to  take  it.  The 
statute  which  they  are  charged  with  having  violated  is  penal 
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in  its  nature;  that  is,  it  prescribes  a  penalty  or  forfeiture 
which  is  to  be  imposed  upon  those  who  disobey  its  require- 
ments. Statutes  of  that  character  should  be  strictly  con- 
strued. The  penalties  or  forfeitures  prescribed  by  them  can 
be  imposed  only  for  the  very  acts  or  omissions  which  are 
denounced  by  them.  As  the  refusal  of  defendants  was  to  do 
an  act  which  is  not  required  by  the  statute,  and  as  they  did 
not  refuse  to  do  what  it  required  of  them,  it  is  quite  clear 
that  they  did  not  subject  themselves  to  the  penal  provision. 

Affismed. 
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1.  Instruotions :  stating  issues  to  jury:  whole  charge  consid- 

ered. It  is  not  required  that  the  issues  should  all  be  stated  to  the  jury 
in  a  single  paragraph  of  the  instruction;  it  is  sufficient  if  they  are  fairly 
stated,  in  some  part  of  the  charge,  in  such  manner  as  to  be  understood 
by  the  jury.    (See  opinion  for  illustration.) 

2.  Batlroads:    sufficiency  of  cattle-guards:   injury  to  stock: 

PACTS  FOR  JURY.  In  an  action  for  injury  to  horses  which  got  upon  the 
track  over  an  alleged  insufficient  cattle-guard,  while  the  jury 
might  not  infer  the  insufficiency  of  the  cattle-guard  from  the  fact 
that  the  horses  passed  over  it  by  stepping  between  or  upon  the  ci^oss-ties, 
and  the  farther  fact  that  cattle-guards  somewhat  differently  constructed 
were  in  use,  yet  they  might  properly  consider  such  facts,  in  connection  with 
other  facts  shown  by  the  evidence  concerning  the  construction  of  the  cattle  • 
guard  in  question,  in  determining  the  question  of  its  sufficiency. 

3.  Practice  on  Appeal :  objection  too  late.    The  objection  that  tf ie 

trial  court  improperly  received  from  the  jury  an  answer  to  a  special 
interrogatory,  because  it  was  indefinite,  uncertain,  and  in  the  nature  of 
a  conclusion,  cannot  be  considered  when  made  for  the  first  time  in  this 
court. 

4.  Railroads:  injury  to  stock:  contributory  nsgltgbncb:  horses 

AT  large:  question  for  JURi'.  In  an  action  for  injury  to  horses, 
which  came  upon  defendant's  track  over  an  alleged  insufficient  cattle- 
guard,  in  a  county  where  the  herd  law  was  in  force,  it  appeared  that 
plaintiff  had  been  plowing  with  the  horses  in  question  until  about  seven 
o'clock  p.  M.,  when  he  came  home,  and  turned  the  horses  into  a  small 
lot  where  there  was  some  grass,  intending  to  leave  them  there,  before 
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feeding  tbem,  while  he  ate  his  sapper.  There  was  an  opening  in  the 
fence  of  the  lot  for  a  gate  or  bars;  and  across  this  opening  plaintiff 
placed  a  pole  about  foar  feet  from  the  ground,  which  was  probably 
pushed  down  by  the  horses,  and  they  escaped  to  the  highway,  and 
thence  got  upon  the  track.  Held  that  it  was  for  the  jury  to  say  whether 
the  horses  should  be  regarded  as  remaining  at  large  when  they,  under 
the  circumstances,  were  turned  into  the  lot,  and  whether  plaintiff  was, 
in  that  respect,  guilty  of  contributory  negligence. 

5.  Practice:  beading  to  jury  special  intbrbogatoribs,  and  dis- 
cussion OF  SAME  BT  COUNSEL.  It  is  Competent  for  counsel  to  read 
special  interrogatories  to  the  jury,  and  discuss  the  evidence  Applicable 
thereto;  and  it  is  no  abuse  of  such  privilege  to  indicate  to  the  jury,  in  such 
discussion,  how,  in  the  judgment  of  counsel,  the  interrogatories  should 
be  answered. 

Appeal  from  Jdsper  District  Court. 

Tuesday,  Junk  21. 

Action  to  recover  the  value  of  certain  horses  killed  or 
injared  by  a  train  on  the  defendant's  road  because  of  an  insnf- 
iicient  cattle-gaard.  The  defendant  pleaded  a  general  denial, 
and  contributory  negligence  on  the  part  of  the  plaint iiF. 
Trial  by  jury.  Judgment  for  the  plaintiff,  and  defendant 
appeals. 

T.  S,  Wright  and  Winslow  dk  Varnum^  for  appellant 

Aloii^on  Clark,  for  appellee. 

Sbeters,  J. —  The  defendant's  railway  was  fenced,  but  the 
theory  of  the  plaintiff  is  that  the  horses  got  on  the  railv/ay 
because  a  cattle-guard  at  a  highway  crossing  was  insuf&cient. 

I.  In  stating  the  issues  to  the  jury,  the  court  failed  to 
state  that  the  defendant  had  pleaded  that  the  plaintiff  was 

guilty  of  contributory  negligence  in  permitting 
TioNs:  Stat-    liis  stock  to  roam  at  large.     It  is  conceded  that 

log  issues  to  °  111.1 

Jury:  whole     f]^Q  herd  law   was  in  force,  and    the  detendant 

charge  con-  ' 

sidered.  insists  that  the  plaintiff  did  not  restrain  his  stock  as 

required  by  that  law.     The   point  is  well   taken   as  to  the 
statement  of  the  issues,  except  that,  in  the  eighth  instruction 
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given  the  jury,  the  court,  it  mast  be  assumed  for  the  pur- 
poses of  the  question  under  consideration,  correctly  stated 
the  law  as  to  the  duty  of  the  plaintiff  in  relation  to  restraining 
liis  stock.  It  is  not  required  that  the  issues  should  all  be 
stated  in  a  single  paragraph  of  the  charge.  It  is  sufficient 
if  they  are  fairly  and  sufficiently  stated  to  the  jury,  in  some 
part  of  the  charge,  in  such  a  manner  as  to  be  understood 
by  the  jury,  and  this  we  think  was  done.  The  eighth  instruc- 
tion requires  the  jury  to  determine  whether  plaintiff  did 
restrain  his  stock  as  required  bylaw;  and  the  plaintiff's 
duty  in  this  respect,  it  must  be  assumed,  was  correctly  stated. 
II.  The  defendant  asked  the  court  to  instruct  the  jury 
as  follows:  "  You  are  not  at  liberty,  as  jurors,  to  take  the  fact 

that  the  stock  mentioned  in  the  plaintiff's  peti- 

2.  RA.ILR01.D8:       ,  _  ,  .  *.  .  _ 

sufficiency  or    tion  passed  Over  the  cattle-guard  in  question  by 

ctatle-ffuards:  ^  o  i  ./ 

itock^'  facto  Stepping  between  or  upon  the  cross-ties  of  the 
for  Jury.  cattle-guard,  if  such  you  find  was  the  case,  and 
the  further  fact,  if  this  you  also  find,  that  cattle-guards  some- 
what differently  constructed  were  also  in  use,  and  from  that 
draw  the  inference  that  the  cattle-guard  was  either  defec- 
tively constructed  or  insufficient."  That  the  court  mod- 
ified by  adding:  "That  is,  you  cannot  draw  such  infer- 
ence from  such  facts  alone,  if  established;  but  such  facts, 
if  established,  ai'e  proper  for  you  to  consider  in  connection 
with  the  other  evidence  in  the  case  relating  to  the  character 
or  insufficiency  of  the  cattle-guard."  Wo  understand  coun- 
sel for  the  appellant  to  insist  that  there  was  no  other  evidence 
"  relating  to  the  character  or  sufficiency  of  the  cattle-guard  " 
than  is  referred  to  in  th3  instruction  as  asked,  and  therefore 
the  court  erred  in  modifying  it.  In  this  we  think  counsel 
are  mistaken.  A  model  of  the  cattle-guard  was  before  the 
jury,  and  also  evidence  showing  the  depth  of  the  pit  under 
the  timbers  of  which  it  was  composed,  and  there  was  evi- 
dence tending  to  show  the  size,  length,  description  and  the  man- 
ner in  \yhich  such  timbers  were  placed.  It  therefore,  we 
think,  was  for  the  jury  to  say,  taking  into  consideration  all 
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the  foregoing  facts  and  circumstances,  whether  or  not  the 
cattle-guard  was  reasonably  sufficient  for  the  purposes  for 
which  it  was  const^'ucted.  This  case  is  distinguishable  from 
Casev.  Chicago^  li.  I.dbP.  Ry  Co,y  64  Iowa,  762,  in  which 
the  holding  is  that  an  accident  does  not  raise  a  presumption 
of  negligence. 

III.  Special  interrogatories  were  submitted  to  the  jury, 
and  it  is  said  that  the  court  erred  in  receiving  the  answer  to 

one  of  them,  because  it  was  indefinite,  uncertain 

3.  PR  ACTIOS  _- 

oiiapi»eHi:       and  in  the  nature  of  a  conclusion.     This  obiec- 

objection  too  .  «        ,        .  .  . 

late.  tion  seems  to  be  raised  for  the  first  time  in  this 

court,  and  therefore  is  made  too  late.  If  the  answer  to  the 
interrogatory  was  deemed  insufficient,  it  should  have  been 
objected  to  at  the  time,  so  that  the  court  could  have  required 
the  jury  to  make  their  answer  more  definite  and  certain. 

IV.  The  horses  were  killed  or  injured  during  the  night 
of  the  21st  of  May.     During  the  day  the  plaintiff  had  been 

using  them  in  plowing,  and  about  seven  o'clock 
injury  to       *  in   the  eveninff  took  the  horses  home,  and  with- 

stocks  contrl" 

butory  iie};ii-    out  Watering  or  feeding,  turned  them  into  a  lot 

Kence:  horses  o  o' 

qac^on'  for  where  there  was  some  grass.  The  lot  was  fenced, 
Jttry.  ^^^  ^  place  was  left  for  a  gate  or  bars.     Across 

this  opening  the  plaintiff  placed  a  pole  about  four  feet  from 
the  ground,  and  it*was  probably  pushed  down  by  the  horses, 
and  they  escaped  to  the  highway.  At  least  the  pole  was  on 
the  ground  when  the  plaintiff  went  to  look  for  his  horses 
about  half  an  hour  after  he  placed  them  there.  Counsel  for 
the  defendant  insist  that,  as  a  matter  of  law,  the  plaintiff 
was  guilty  of  contributory  negligence,  and  that  the  court 
should  Jiave  so  instructed  the  jury.  In  Krehav.  Miiineapo- 
lis  (&  St.  L.  R"y  Co,y  64  Iowa,  670,  it  appeared  that  the  herd 
law  was  in  force,  and  that  the  defendant  had  the  right,  but 
failed,  to  fence,  and  it  was  held  that  it  was  liable  in  the 
absence  of  a  showing  that  a  willful  act  of  the  plaintiff  had 
caused  or  contributed  to  the  killing  of  the  stock.  In 
Vol.  LXXII— 7 
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McKinley  v.  Chicago^  li.  I.  i&  P..  Ky  Co,j  47  Iowa,  79,  it 
was  said:  "The  law  will  regard  insuflScient  fastening  as 
no  fastening;  and  a  fence  with  a  gateway,  but  without  a  gate, 
as  no  fence." 

This  action  was  not  brought  under  section  1289,  but  under 
1288,  of  the  Code,  which  provides  that  railway  corpora- 
tions must  construct,  at  all  highway  crossings,  a  suffi- 
cient cattle-guard;  and  it  is  insisted  that  the  plaintiff  is 
guilty  of  contributory  negligence,  because  he  placed  his 
horses  in  a  lot  which  was  not  inclosed  with  a  lawful  fence,  or 
was  not  sufficiently  inclosed;  and  we  are  asked  to  so  hold. 
In  considering  this  question,  it  maybe  conceded,  for  the  pur- 
poses of  this  opinion,  that  such  would  have  been  the  rule  if 
the  plaintiff  had  turned  his  horses  into  such  inclosure  in 
the  morning,  and  permitted  them  to  remain  there  until 
night.  We  can  readily  conceive  it  to  be  a  usual  occurrence 
for  a  farmer,  when  he  quits  work  in  the  evening,  to  turn  the 
horses  he  has  been  working  with  during  the  day  into  a  barn- 
lot  or  other  inclosure,  for  a  short  time  before  feeding  them, 
for  some  good  and  sufficient  reason.  In  this  case,  the  plaintiff 
desired  to  get  his  own  supper  before  feeding  his  horses.  We 
are  not  prepared  to  hold  that  before  doing  so  he  must  see 
that  the  lot  is  inclosed  with  a  lawful  fence.  The  plaintiff 
intended  the  horses  to  remain  in  the  lot  for  a  brief  period  of 
time,  or  while  he  ate  his  supper;  and,  while  anything  less 
than  a  lawful  fence  may  be  regarded  as  no  fence,  we  think  it 
was  for  the  jury  to  say  whether  the  plaintiff  was  guilty  of 
contributory  negligence.  Under  the  herd  law,  stock  is  pro- 
liibited  from  remaining  at  large  during  certain  hours  of  the 
day;  but  we  think  it  was  for  the  jury  to  say  whether  the 
plaintiff's  horses  should  be  regarded  as  remaining  at  large 
when  they,  under  the  circumstance,  were  turned  into  the  lot. 
It  follows  from  what  we  have  said  that  the  eighth  paragraph 
of  the  charge  is  correct. 

V.     Against  the  objection  of  the  defendant,  counsel  for 
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the  plaintiff  was  permitted  to  read  the  special  interrogatories 

to  the  jury,  "and  to  indicate  to  said  jury  what 
reading  to  "    answer,  in  his  judgment,  should  be  made  to  each 

Jury  special  . « 

jnterroeatpp-    of  said  questions  specifically;  that,  at  this  time, 
^"^i°K««L«    plaintiff's  counsel  said  he  would  only  comment 

sameDycoun-  *  "^ 

^^'  on  them  from  the  evidence,  and  stated   what  he 

claimed  the  evidence  showed;  that  in  said  statement  the  said 
attorney  told  the  jury  that  they,  under  the  evidence,  should, 
in  his  judgment  of  the  evidence,  answer,"  the  question  in  the 
manner  and  form  as  indicated  by  said  attorney.  That  it  is  com- 
petent for  an  attorney  to  read  special  interrogatories  to  the 
jury,  and  discuss  the  evidence  applicable  thereto,  must  be 
conceded;  and  it  seems  to  us  that  the  court  ought  not,  with- 
out good  reasons,  interfere  with  such  right.  It  is  difficult 
to  see  how  an  attorney  can  properly  discuss  the  evidence 
bearing  upon  any  question  the  jury  is  required  to  answer 
without  indicating  quite  plainly  how,  in  his  judgment,  the 
question  should  be  answered.  Under  the  showing  made  as 
to  what  the  attorney  did,  we  are  not  prepared  to  say  that  the 
court  erred  in  any  respect  in  refusing  to  sustain  the  objection 
of  counsel  for  appellant. 

We  do  not  think  the  verdict  is  against  the  evidence,  and 

therefore  the  judgment  is 

Affibmbd. 


Sbdhbad,  Wbllslager  &  Co.  V.  Pratt  &  Babney. 

1.  Pleading:  pbtitiok:  avbrvent  not  denied.    In  an  action  to  set 

aside  a  sale  as  fraudulent,  an  alIepr£(tion  that  plaintiff  has  obtained 
judgment  against  the  alleged  fraudulent  vendor  must  be  taken  as  true 
when  not  denied. 

2.  Fraudulent  Conveyance :  oood  in  part.    A  conveyance  made  to  a 

creditor  of  the  vendor  may  properly  be  held  good  as  between  the  par^ 
ties  to  the  extent  of  the  debt  paid  thereby,  and  fraudulent  as  to  the 
remainder,  at  the  suit  of  a  creditor  of  the  vendor,  where  the  value  of 
the  property  is  sufficient  to  pay  both  debts. 

8.  Praotioeon  Appea^:  trial  db  novo:  bvidenob  considbred.    On 
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a  trial  de  novo  in  this  court,  only  such  evidence  is  considered  as  is  com* 
petent  and  prox>er. 

4.  Fraudulent  Conveyance:  NOTrcs  to  vbndeb  of  fra.udulknt 
INTENT.  Where  a  purchaser  has  knowled^re  of  such  facts  and  circum- 
stances, tending  to  show  that  the  vendor  intends  by  the  sale  to  hinder, 
delay  or  defraud  his  creditors,  as  would  put  a  prudent  person  on  inquiiy, 
and  snch  intent  in  fact  exists,  the  sale  is  fraudulent  as  to  the  vendee, 
even  though  he  be  the  creditor  and  surety  of  the  vendor,  if  his  prime 
object  in  making  the  purchase  is  not  to  secure  himself. 

Appeal  from  Bueiia    Vista  Circuit  Court. 

Tuesday,  June  21. 

This  is  an  action  in  equity,  and  involves  the  question  as  to 
the  validity  of  the  sale  of  a  stock  of  drags  made  by  the 
defendants  Pratt  &  Barney  to  the  defendants  Rae  &  Hunter. 
There  was  a  decree  finding  that  the  sale  was  void  for  fraud  as 
to  the  plaintiffs,  who  are  creditors  of  Pratt  &  Barney. 

F.  H.  Helsellj  for  appellants. 

Robinson  c&  Milchrist  and  iT.  B.  Raymond  for  appellees. 

RoTHRooK,  J. — Pratt  &  Barney  were  for  some  time  in  the 
drug  business  at  Sioux  Rapids.  On  the  9th  day  of  July* 
1885,  they  executed  a  chattel  mortgage  upon  their  stock  of 
merchandise  to  the  Storm  Lake  Bank,  to  secure  the  payment 
of  $327.  On  the  10th  day  of  July,  1 885,  they  executed  a 
chattel  mortgage  upon  their  stock  to  D.  D.  Brooks  &  Son, 
to  secure  the  payment  of  $190,  and  another  chattel  mort- 
gage upon  the  same  property  to  Sarah  Scott,  to  secure  the 
payment  of  $125;  and  on  the  same  day  they  sold  their 
entire  stock  to  Rae  &  Hunter  for  the  sum  of  $600,  sub- 
ject to  the  said  mortgages.  Within  a  few  days  thereafter 
the  plaintiffs,  who  are  creditors  of  Pratt  &  Barney,  com- 
menced actions  at  law  against  the  said  firm  upon  their  claims, 
and  garnished  the  mortgagees  and  Rae  &  Hunter,  the  pur- 
chasers of  the  goods.  The  garnishees  answered,  denying 
that  they  had  in  their  possession  any  property  of  Pratt  & 
Barney  or  that  they  were  in  any  manner  indebted  to  them. 
Thereupon  the  plaintiffs  filed  their  petition,  making  all  of 
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said  parties  defeudants,  in  which  they  alleged  that  the  said 
mortgages  and  the  sale  were  all  one  transaction,  and  together 
constituted  a  general  assignment  for  the  benefit  of  creditors 
with  preferences,  and  were  therefore  void.  They  also  averred 
that  the  sale  of  the  stock  of  goods  to  Rae  &  Hunter  was 
made  with  intent  to  hinder,  delay  and  defraud  creditors. 
Issue  was  taken  upon  the  petition,  and  by  agreement  the 
causes  were  tried  as  in  equity,  and  as  one  action,  and  the 
court  decreed  that  the  mortgages  were  valid,  but  that  the 
sale  was  fraudulent  and  void  as  to  the  plaintiffs.  It  appears 
from  the  evidence  that,  at  the  time  of  the  sale  of  the 
goods,  Pratt  &  Barney  were  indebted  to  Rae  &  Hunter 
in  the  sum  of  $120,  and  that  Rae  &  Hunter  were  sureties 
for  them  to  the  Sioux  Rapids  Bank  in  the  sum  of  $125.  By 
the  purchase  of  the  goods  the  debt  was  satisfied,  and  Rae  & 
Hunter  assumed  the  payment  of  the  $125  for  which  they 
were  surety,  and  they  assumed  the  payment  of  these  mort- 
gages upon  the  stock,  and  paid  to  Pratt  &  Barney  $600  in 
cash.  The  whole  consideration  paid  for  the  stock  was  abont 
$1,492. 

It  is  claimed  by  connsel  for  appellant  that  the  record  does 
not  show  that  the  plaintiffs  at  any  time  recovered  judgments 
1.  pij[ADiKa  :  *g*i^^st  Pratt  &  Barney  upon  their  claims.     We 
averment  not  think  the  showing  made  upon  that  question  was 
denied.  suflScicnt.     The  plaintiffs  aver  in  their  petitions 

that  they  had  recovered  judgments;  and  this  is  not  denied 
in  the  answers,  and  must  be  regarded  as  admitted;  and  the 
amounts  due  the  plaintiffs  at  the  time  of  the  trial  was  by 
stipulation  agreed  upon  at  the  trial.  It  is  further  claimed 
that  the  decree  of  the  court  below  is  inconsistent,  because  it 
a.  FRAVDV'  ^^^^  that  the  sale  was  valid,  to  the  extent  of  the 
"""^  S2Sd®£  claims  of  Rae  &  Hunter  against  Pratt  &  Barney, 
and  void  for  fraud  as  to  the  plaintiffs.  This 
question  is  not  involved  in  the  case.  The  proof  shows,  with- 
out conflict,  that  the  goods  were  sufficient  in  value  to  pay  the 
mortgages,  and  to  pay  all  the  claims  of  the  plaintiffs  and  the 
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claim  of  Rae  &  Hunter.  The  sale  was  good  between  tlie 
parties  to  it,  and  all  that  plaintiffs  were  entitled  to  was  a 
decree  setting  aside  the  sale  so  far  as  it  affected  them. 

Some  question  is  made  as  to  the  rulings  of  the  court  in 
receiving  certain  incompetent  evidence.  If  we  were  to  sus- 
3  PRACTICE  **^^  ^^®  appellants'  objections  to  the  evidence, 
triai^je^novo:  ^^^  not  Consider  it,  the  ruling  ought  not,  in  our 
lider^  *^°  opinion,  to  lead  to  a  reversal  of  the  decree.  The 
case  is  triable  anew  in  this  court,  and  we  consider  such  evi- 
dence only  as  is  competent  and  proper. 

Having  disposed  of  these  minor  questions  in  the  case,  we 
will  now  proceed   to  consider  the  main  question,  which  is  J 

whether  the  sale  was  in  fraud  of  the  creditors. 
Lent  convey-  Wo  think   that  the  finding  of  the  circuit  court 

auce:  notice  i        .  i  .       .  i  .  i 

toTcndeeof     was  correct:  and,  without  re viewius:  the  evidence  I 

fraudulent  '  '  P  i 

intenu  in  detail,  we  will  briefly  state  the  facts  which  we 

think  require  an  aflBrmance  of  the  decree. 

The  firm  of  Rae  &  Hunter  were  not  engaged  in  the  drug 
business,  and  had  no  intention,  at  the  time  of  the  purchase, 
to  carry  on  that  branch  of  trade.  They  were  hardware  mer- 
chants doing  business  next  door  to  the  drug  store  in  question. 
They  purchased  the  stock  for  $1,492  on  the  same  day  that 
two  of  the  mortgages  were  taken.  They  made  no  invoice  of 
the  stock  before  the  purchase.  They  took  a  bill  of  sale  as 
soon  as  the  contract  was  closed,  and  thought  it  advisable  to 
file  it  for  record  on  the  same  day.  Within  less  than  one 
month  they  sold  the  stock  to  one  Howe  for  $1,927.  During 
the  time  they  held  the  stock,  they  put  in  goods  to  the  amount 
of  $129,  and  sold  goods  to  the  amount  of  $185.  Both  Hun- 
ter and  Rae  testified,  on  the  trial,  that  they  made  the  pur- 
chase because  they  ifelt  friendly  to  Pratt,  and  thought  there 
was  a  speculation  in  making  the  purchase.  They  did  not 
claim  nor  state  that  their  object  in  making  the  purchase  was 
to  secure  the  amount  due  them  and  the  amount  for  which 
they  were  security  for  Pratt  &  Barney.  They  were  therefore 
mere  volunteers.     If  their  purpose  had  been  to  secure  them- 
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selves,  they  would  doubtless  have  taken  a  mortgage,  as  the 
other  liome  creditors  did.  It  was  purely  a  speculative  ven- 
ture. The  contract  was  closed  in  an  hour  after  a  proposition 
to  sell  was  made.  Now,  it  is  true  that  the  evidence  shows 
that  Pratt  &  Barney  stated  to  Eae  &  Hunter  that  the  $600 
paid  to  them  would  pay  all  their  debts,  and  liae  and  Hunter 
both  testified  that  they  believed  this  statement  to  be  true. 
The  fact  is  that  Pratt  &  Barney  were  then  indebted  in  the 
sum  of  nearly  $3,000,  and  immediately  after  the  sale  they 
notified  their  creditors  by  letter  that  they  would  be  able  to 
pay  them  in  part,  and  four  days  afterwards  they  sent  out 
letters  to  their  creditors  advising  them  that  they  could  not 
pay  more  than  twenty-five  per  cent  of  their  debts. 

The  haste  with  wliich  the  purchase  was  made,  and  the  bill 
of  sale  put  on  record,  and  the  fact  that  it  was  a  mere  specu- 
lation, and  the  further  fact  that  Rae  &  Hunter  knew  that  the 
mortgages  had  been  made,  and  knew  that  Pratt  &  Barney  had 
been  pressed  for  the  settlement  of  claims  which  they  could 
not  pay,  should  have  prompted  them  to  make  further  inquiry 
as  to  the  financial  standing  of  Pratt  &  Barney  before  clos- 
ing up  their  purchase.  They  were  advised  by  Pratt  &  Bar- 
ney that  they  feared  that  their  creditors  would  push  them 
The  well  settled  rule  of  law  is  that  if  the  purchaser  has 
knowledge  of  such  facts  and  circumstances  tending  to  show 
that  the  debtor  intends  by  the  sale  to  hinder,  delay,  or  defraud 
creditors  as  would  put  a  prudent  person  upon  inquiry,  the 
sale  is  fraudulent.  Ziininerman  v.  HeinHchB^  43  Iowa,  260; 
Jones  V,  HetJieringtoriy  45  Iowa,  681. 

It  is  claimed  that  there  was  no  evidence  showing  that  the 
individual  members  of  the  firm  of  Pratt  &  Barney  were 
insolvent.  It  is  true,  no  witness  so  testified  upon  the  trial. 
But  the  proof  of  their  oflfer  to  pay  their  creditors  twenty -five 
cents  on  the  dollar  in  full  of  their  claims,  and  the  declaration 
that  they  could  pay  no  more,  was  sufficient  evidence  of  the 
insolvency  of  the  partnership  and  its  members. 

The  decree  of  the  circuit  court  is  Affirmed. 
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Collins,  Adm'e,  et  al.  v.  Collins. 

Appeal  from  Shelby  Circuit  Court.    ' 

Collins  v.  Collins,  Adm'b,  et  al. 

Appeal  from  Shelby  District  Court, 

1.  Hasband   and   Wife:   antenuptial  contract:   hhvo^ceukkt 

AGAINST  HUSBAND  *s  ADaciNiSTRATOR.  The  aDtenuptial  contract  in 
qaestion  provided  that  the  husband  should  settle  upon  the  wife  a  suffi-. 
cient  amount,  out  of  his  estate,  to  keep  her  during  her  life,  or  as  loDf? 
as  she  should  remain  his  widow,  in  such  circumstances  as  his  estate 
would  reasonably  justify.  After  the  marria^  he  was  to  procure  a  good 
comfortable  homestead,  to  be  comfortably  furnished;  said  house,  includ- 
ing the  furniture,  to  be  conveyed  to  her,  and  to  be  hers  in  her  own  right. 
At  his  death  there  was  also  to  be  paid  to  her  out  of  his  estate  $1,000, 
payable  at  date  of  death.  In  consideration  of  the  above  she  relinquished 
all  other  claim  to  his  estate.  He  resided,  after  marriage,  until  bis 
death,  on  a  valuable  farm  previously  owned  and  operated  by  him,  but 
he  failed  to  provide  the  homestead  contemplated  in  the  contract.  In 
determining  her  rights  as  against  the  administrator,  the  estate  being 
found  to  be  worth  about  $45,000,  held— 

(1)  That  the  contract  contemplated  a  homestead  in  the  yicinity  of  the 
farm  where  the  parties  actually  resided,  and  that,  considering  the 
value  of  the  estate,  $3,000  was  a  reasonable  allowance  to  be  made 
to  her  in  lieu  of  the  homestead,  and  $500  per  year  a  reasonable 
allowance  lor  her  maintenance. 

(2)  That  she  was  entitled  to  receive  the  $1,000,  with  interest  from  the 
date  of  his  death,  without  deduction  of  the  amount  allowed  by  the 
court  for  her  maintenance  for  a  year  after  his  death. 

(3)  That  she  was  entitled  to  occupy  as  a  homestead  the  premises  occu- 
pied by  them  at  the  time  of  his  death  until  the  homestead  to  which 
she  was  entitled  under  the  contract,  or  its  equivalent,  was  furnished 
her. 

2.  Jurisdiction :  pendbnct  of  other  action.    The  district  court  was 

not  deprived  of  jurisdiction  to  enjoin  the  removal  of  a  widow  from  the 
homestead  of  her  late  husband,  by  the  pending  in  the  circuit  court  of 
an  action  by  the  administrator  and  heirs  of  the  husband  against  her,  to 
enforce  an  antenuptial  contract,  in  which  another  and  different  home- 
stead was  to  be  provided  for  her;  and  the  fact  that  the  widow  asked  for 
relief  that  she  was  not  entitled  to  did  not  hinder  the  court  from  grant- 
ing the  injunction. 

The  facts  ar6  stated  in  the  opinion. 

Sllis  <&  McCoy  and  Thurston  <6  Ball,  for  appellants. 

Sapp  <&  Pusey^  for  appellee. 
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Seevebs,  J. — On  the  15th  day  of  July,  1880,  the  defend- 
ant in  the  first,  and  the  plaintiff  in  the  last,  named  action, 

and  E.  A.  Collins.  Sr.,  were  married,  and  lived 
autenuptiai  together  as  husband  and  wife  until  the  28th  day 
Srcemen?"'  of  April,  1883,  when  the  fonner  died.  Prior 
bSxi^ald!^'  to  sueli  marriage,  and  in  June,  1880,  the  said 
parties  entered  into  an  antenuptial  contract, 
which  provides — First^  that  said  E.  A.  Collins  "  does,  by  these 
presents,  agree  to  and  does  hereby  settle  upon  said  Maria, 
out  of  his  estate,  a  snflScient  amount  to  keep*  and  maintain 
her  during  her  life,  or  as  long  as  she  remains  his  widow. 
The  said  amount  so  to  be  furnished  shall  be  sufficient  to 
maintain  said  Maria  in  such  circumstances  and  in  such 
manner  as  the  estate  of  said  Collins,  Sr.,  will  justify,  and  as 
would  be  reasonable  to  be  furnished  by  a  party  or  an  estate 
in  like  financial  circumstances."  After  the  said  marriage,  the 
said  E.  A.  Collins  is  also  "  to  procure  a  good,  comfortable 
homestead,  to  include  a  reasonable  amount  of  ground,  with  a 
good,  comfortable  and  convenient  dwelling-house,  and  to  be 
comfortably  furnished,  and  to  procure  all  necessary  buildings 
and  improvements  to  be  made  thereon  to  make  it  a  home  in 
the  true  sense  of  the  word;  and  said  house,  including  the 
furniture,  is  to  be  conveyed  by  fee-simple  title  to  said  Maria, 
and  to  be  hers  in  her  own  right;  .and  the  expense  of  keeping 
up  said  home  to  be  paid  by  said  £.  A.  Collins,  Sr."  Third. 
"  In  addition  to  the  amounts  above  mentioned,  there  is,  at 
the  death  of  said  E.  A.  Collins,  Sr.,  to  be  paid  out  of  his 
estate  to  said  Maria  $1,000,  the  same  to  become  due  and  pay- 
able at  the  death  of  E.  A.  Collins,  Sr." 

The  said  Maria,  in  consideration  of  the  foregoing  and 
said  marriage,  agreed  in  said  antenuptial  contract,  *'  for  her- 
self and  present  heirs  and  assigns,  to  convey  and  disclaim  all 
right,  title  or  claim  to  the  personal  or  real  estate,  or  to  the 
estate  or  property,  of  said  E.  A.  Collins,  Sr.,  either  in  law  or 
equity;  and  this  instrument  is  intended  to  release  all  dower 
or  right  of  inheritance  from  said  E.  A«  Collins,  or  his  estate. 
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by  means  of  said  Maria  being  the  wife  of  said  E.  A.  Collins, 
Sr.,  saving  and  reserving  the  riglit  of  maintenance,  home- 
stead, and  $1,000,  as  hereinbefore  agreed  to  be  paid  to  her." 

At  the  time  of  the  marriage,  the  said  Collins  owned  and 
resided  upon  a  valuable  tract  of  land  known  as  the  "  Deer 
Eidge"  farm,  in  Shelby  county,  Iowa,  and  after  the  mar- 
riage he  and  his  wife  resided  upon  said  farm,  and  the  same 
constituted  their  homestead  during  the  life- time  of  said  Col- 
line,  and,  as  we  understand,  Mrs.  Collins  continued  to  occupy 
such  homestead  after  the  death  of  her  husband,  who,  during 
his  life-time,  failed  to  procure  the  homestead  provided  for  in' 
the  antenuptial  contract. 

The  first  action  was  commenced  in  October,  1883,  by  the 
administrator  of  E.  A.  Collins,  Sr.,  and  the  heirs  at  law, 
asking  that  the  court  declare  such  contract  valid,  and  author- 
ize the  administrator  to  pay  Mrs.  Collins  the  $1,000,  and  to 
procure  a  homestead,  and  direct  him  to  pay  Mrs.  Collins  such 
sum  of  money  for  her  support  as  the  court  deemed  reasona- 
ble, as  provided  in  said  contract.  This  relief  was  asked  on 
the  theory  that  the  administrator  had  offered  to  comply  with 
and  perform  the  contract,  and  Mrs.  Collins  had  refused  such 
offer,  and  was  seeking  to  nullify  the  contract,  and  to  attain 
other  relief  than  provided  therein.  Mrs.  Collins,  in  a  plead- 
ing filed  by  her,  insisted  uppn  the  provisions  of  the  contract, 
which  she  claimed  had  not  been  complied  with.  Said  cause 
was  referred  to  a  referee,  who  made  a  finding  of  facts  and 
conclusions  of  law,  which  were  confirmed  by  the  court,  and 
a  judgment  in  accordance  therewith  rendered;  and  the 
plaintiffs  in  such  action  appeal. 

The  second  action  was  commenced  by  Mrs.  Collins  in 
April,  1884,  upon  the  theory  that,  as  no  homestead  had  been 
procured  for  her  as  provided  in  the  contract,  she  had  a  right 
to  occupy  the  homestead  on  the  Deer  Ridge  farm  until  that 
was  done.  She  alleged  that  the  defendants  in  that  action  had 
interfered  with  her  right  to  occupy  said  premises  as  her 
homestead,  and  therefore  she  asked  and  obtained  an  injunc- 


■^  ^ 


JUNE  TERM,  1887.  107 

Collins,  Adm'r,  et  al.  v.  Colliiu. 


tioii  to  prevent  them  from  so  doing;  and  she  also  asked  that 
the  court  decree  that  she  had  the  right  to  occupy  such  liome- 
stead  daring  her  life-time.  Issue  was  joined  in  said  action, 
and  the  court,  in  substance,  decreed  that  Mrs.  Collins  had  the 
right  to  occupy  the  homestead  on  the  Deer  Ridge  farm  until 
another  had  been  procured,  as  provided  in  the  contract. 
From  such  decree  the  defendants  in  said  action  appeal. 

I.  The  questions  in  the  lirst-named  action  will  be  first 
considered.  It  is  proper  to  remark  that  it  does  not  appear 
that  the  estate  is  indebted  to  any  considerable  extent,  and 
therefore  it  is  not  claimed  that  the  rights  of  creditors,  or  any 
other  persons  other  than  the  parties  in  said  action,  are  in  any 
respect  involved;  nor  is  there  any  serious  controversy  as  to 
the  construction  of  the  antenuptial  contract.  The  conten- 
tion of  the  parties  is  as  to  the  extent  of  the  relief  Mrs.  Col- 
lins is  entitled  to  thereunder.  This,  it  is  conceded,  depends 
upon  the  value  of  the  estate,  except  as  to  the  $1,000  which 
it  is  conceded  the  contract  provides  shall  be  paid  to  Mrs. 
Collins  upon  the  death  of  her  husband.  The  court  held  that 
she  was  entitled  to  interest  thereon  from  the  time  of  the 
death  of  Mr.  Collins  until  the  same  was  paid  to  her.  This 
is  said  to  be  erroneous,  because  Mrs.  Collins  applied  for  and 
obtained  from  the  court  of  probate  an  allowance  for  one  year, 
and  it  is  contended  and  claimed  that  the  amount  so  allowed 
should  be  regarded  as  in  part  payment  of  the  $1,000;  but 
the  court  thought,  inasmuch  as  the  contract  provides  for  her 
maintenance,  that  tlie  amount  allowed  bj^  the  probate  court 
should  be  regarded  as  having  been  paid  for  that  purpose,  and 
we  think  this,  under  the  circumstances,  is  just  and  equita- 
ble. The  $1,000,  under  the  contract,  was  to  be  paid  upon 
the  death  of  Mr.  Collins.  It  became  and  was  a  debt  and 
charge  against  the  estate,  and  we  see  no  reason  why  the 
administrator  should  ask  any  directions  of  a  court  of  equity 
in  relation  thereto.  As  such  a  debt  was  payable  at  a  future 
day  which  was  certain  to  occur,  we  are  of  the  opinion  that 
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Mrs.  Collins  is  entitled  to  interest  thereon  from  such  time 
until  the  same  is  paid. 

II.  The  referee  and  court  found  that  the  value  of  the 
estate  was  $60,000,  and  that  Mrs.  Collins  was  entitled  to 
$4,000  with  which  to  purchase  a  homestead,  and  an'  allow- 
ance of  $660  annually  for  her  support  during  her  life-time, 
provided  she  remained  a  widow  during  such  period.  It  is 
contended  by  counsel  for  the  appellants  that  the  value  of  the 
estate  as  thus  fixed  is  not  in  accordance  with  the  evidence, 
and  that  the  allowance  made  for  the  homestead,  and  annuity 
for  maintenance,  is  excessive.  We  have  read  the  evidence 
with  great  interest  and  care,  and  we  feel  constrained  to  say 
that  we  are  unable  to  concur  with  the  referee  and  court  as  to 
the  value  of  the  estate  at  the  time  Mr.  Collins  died,  which 
we  think  is  the  proper  period  at  which  such  value  should  be 
ascertained.  We  reach  the  conclusion  that  such  value  did 
not  exceed  $45,000.  Indeed,  we  think  this  is  a  liberal  esti- 
mate. The  referee  found  the  value  of  Deer  Ridge  farm  to 
be  $28,000.  We  are  unable  to  reach  the  conclusion  that  it 
was  worth  more,  than  $23,000.  The  value  of  the  Texas  land 
was  fixed  at  $8,120.  The  title  to  his  land,  or  some  of  it,  is 
doubtful,  and  it  will  require  time  and  money,  we  think,  to 
perfect  the  title.  We  have  some  doubts  if  the  estate  realizes 
anything  near  what  the  referee  estimated  it  to  be  worth,  and 
we  think  the  value  of  the  residue  of  the  estate  was  fixed  at 
more  than  its  fair  value.  Then  we  think  that  from  such 
value  should  be  deducted  taxes  and  charges  which  affected 
the  value  of  the  estate.  Our  conclusion  is  that  the  value  of 
the  estate  at  the  time  Mr.  Collins  died  did  not  exceed 
$45,000. 

Now,  the  contract  provides,  in  substance,  that  Mr.  Collins 
should  procure  a  good,  comfortable  homestead,  and  furnish 
the  same.  This  he  failed  to  do,  and  the  question  now  is,  what 
sum  of  money  should  be  appropriated  for  that  purpose?  This 
will  depend  upon  where  it  was  contemplated  the  homestead 
should  be.     When  it  was  to  be  procured,  the  contract  does 
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not  in  terms  provide,  nor  does  it  provide  wl^ere  it  should  be 
situated;  but  we  think  it  must  have  been  contemplated  that 
such  homestead  should  be  convenient  to  the  Deer  Kidge 
farm,  for  the  reason  that  upon  the  proper  management  of 
such  farm,  arid  the  income  derived  therefrom,  the  parties  to 
the  contract  must  have  largely  depended  for  their  support. 
There  were  but  two  of  them,  and  both  were  somewhat 
advanced  in  life,  and  we  do  not  think  it  was  regarded  as 
probable  that  thej  would  have  any  children.  Upon  a  full 
consideration  of  this  question,  we  think  that  $3,000  is  suflS- 
cient  to  procure  a  suitable  homestead  in  the  neighborhood 
of  said  farm,  and  furnish  the  same;  and  we  think  $500 
annuity  is  sufficient  for  the  maintenance  of  Mrs.  Collins,  It 
seems  to  us  certain  that  the  antenuptial  contract  was  made 
for  the  benefit  of  Mrs.  Collins'  children,  and  for  the  purpose 
of  limiting  what  Mrs.  Collins  would  be  entitled  to  if  no 
such  contract  had  been  made.  Regarding  the  estate  as  worth 
$45,000,  Mrs.  Collins,  if  there  had  been  no  such  contract, 
would  have  had  $15,000.  Now,  she  obtains  in  cash  $1,000, 
in  lieu  of  a  homestead  $3,000,  and  $500  annually.  To  pro- 
duce the  latter  sum  about  $6,000  must  be  invested  at  eight 
per  cent  interest,  or  $8,000  at  six  per  cent  interest.  We 
therefore  think  the  decree  in  the  first  case  must  be  modified 
in  accordance  with  the  views  herein  expressed. 

Counsel  for  the  appellants  contend  that  the  appellee  should 
pay  the  costs  at  least  of  this  litigation,  for  the  reason  that 
she  in  various  ways  ignored  the  contract,  made  demands  in 
hostility  thereto,  and  refused  to  comply  therewith.  We  are 
unable  to  conclude  that  .the  appellee  is  wholly  to  blame;  on 
the  contrary,  we  find  the  appellants  first  asked  a  court  of 
equity  to  construe  and  enforce  the  contract,  when,  at  least  as 
to  one  of  the  provisions,  such  course  was  entirely  unneces- 
sary; and  our  further  conclusion  is  that  the  appellants  did 
not  make  any  proper  eflbrt  to  adjust  the  questions  before 
commencing  such  action. 

III.     As  to  the  second  action,  we  simply  desire  to  say  that 
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it  18  undoubtedly  true  that  Mrs.  Collins  was  not  entitled  to  two 
2.  jtxBisDic-  homesteads.  She  was  only  entitled  to  the  one  pro- 
dencyof*^"  vided  in  the  antenuptial  contract.  But,  as  her 
other  action,  jj^g^and  failed  to  provide  such  a  homestead  as  he 
bound  himself  to  do,  we  think  she  was  entitled  to  the  home- 
stead on  the  Deer  Ridge  farm,  at  least  during  this  litiga- 
tion, and  until  the  homestead  she  was  entitled  to  under  the 
contract,  or  its  equivalent,  was  furnished.  This  is  all,  as  we 
understand,  the  decree  in  the  second  action  gives  her.  Such 
action  was  brought  in  the  district  court,  and,  as  we  under- 
stand, counsel  for  the  appellants  contend  that  such  court  has 
no  jurisdiction  because  of  the  pendency  of  the  first  action 
in  the  circuit  court;  but  in  this  proposition  we  do  not  concur. 
Mrs.  Collins  could  well,  we  think,  apply  to  the  district  court 
for  an  injunction  restraining  the  appellants  from  interfering 
with  her  right  of  temporary  homestead  on  the  Deer  Kidge 
farm,  and  the  fact  that  she  asked  relief  she  was  not  entitled 
to  did  not  deprive  the  court  of  jurisdiction  to  determine  a 
matter  properly  before  it.  The  result  is  that  the  decree  in 
the  last  action  above  named  must  be  affirmed,  and  that  the 
decree  in  the  first  action  must  be  modified  and  affirmed,  and 
the  appellee  must  pay  the  costs  in  this  court  therein;  but 
she  can  have  a  decree  here  if  she  so  elects. 

Modified  and  Affibhed. 


Adams,  Ch.,  J.,  dissenting^  thinks  that  the  annual  allow- 
ance should  not  be  reduced. 
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1.  Criminal  Procedure:  jury:  calling  by-standkrs.    Where  twenty 

jurors  were  Bummoned  for  the  term,  and  the  court  ezcased  two,  and 
nine  of  the  remaining  eighteen  were  engaged  on  another  case  when  this 
case  was  called,  held  that  it  was  competent  for  the  coart  to  summon 
jurors  from  the  by-standera  for  the  trial  of  this  case.    (Code,  §  4396.) 

2.  Criininallividence :  murder  by  conspirators:  history  of  con- 

spiracy. On  the  trial  of  one  of  a  number  of  conspirators  for  murder 
committed  in  the  execution  of  the  conspiracy,  it  was  competent  to  show 
the  history  of  the  CDnspirocy  from  the  bejrinning,  even  though  a  con- 
siderable part  of  it  occurred  before  any  acts  of  violence  were  committed 
on  the  part  of  any  one,  and  before  it  was  certain  that  any  such  acts  were 
contemplated;  for  the  character  and  purpose  of  the  combination  before 
it  became  unlawful  hi^d  a  tendency  to  shed  light  on  its  acts  afterwards. 


8.  :  :  THREATS  TO  KILL  ANOTHER  PERSON.      In  SUCh  CaSC,  it 

was  proper  to  admit  evidence  of  threats  made  by  the  conspirators  to  kill 
another  person  who  was  among  those  against  whom  the  combination  was 
formed,  where  snch  threats  were  made  immediately  after  the  killing  of 
the  decedent,  and  were  followed  by  firing  in  the  attempted  execution  of 
the  threats,  and  the  whole  was  done  in  the  execution  of  the  single  purpose 
for  which  the  mob  was  formed;  for  such  evidence  tended  to  show  the 
desperate  character  of  the  mob,  and  that  murder  was  a  part  of  its  pro- 
gram. 

4.  Criminal  Law:  murder  by  conspirators:  all  guilty.    Where 

there  is  a  conspiracy  to  accomplish  an  unlawful  purpose,  (as  the  forcible 
driving  out  of  newly*employed  miners  by  old  miners  on  a  "strike,") 
and  the  means  to  be  used  arc  not  specifically  agreed  upon  or  understood, 
each  conspirator  becomes  responsible  for  the  means  used  by  any  co-conspir- 
ator in  the  accomplishment  of  the  purpose  in  which  they  are  all  at  the  time 
engaged;  and  when  a  homicide  is  thus  committed,  each  is  responsible 
for  it,  the  same  as  if  done  by  himself. 

5.  Practice  on  Appeal :  verdict  on  conflicting  evidence.    A  ver- 

dict of  guilty  will  not  be  disturbed  in  this  court  for  want  of  evidence  on 
a  necessary  point,  where  the  evidence  on  that  point  is  in  conflict 

6.  Criminal  Evidence:  murdtsr  by  conspirators:  previous  acts. 

On  the  trial  of  one  of  several  conspirators  for  murder  committed  by  the 
conspiracy,  evidence  of  the  acts  of  violence  and  the  threats  of  the 
defendant's  co-conspirators,  at  a  time  preceding  the  homicide,  was  ad- 
missible to  show  the  purpose  of  the  conspirators  to  use  violence  in  the 
accomplishment  of  their  unlawful  purpose. 


7. :  bruor  without -^prejudice.  Error  in  the  admission  of  evi- 
dence in  a  criminal  ca-se  is  no  ground  for  reversal  where  no  prejudice 
results  therefrom. 
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8.  :  MDBDER  BY  CONSPIRATORS:  OTHER  OFFENSES.    On  the  trial 

of  one  of  several  conspirators  for  murder  committed  by  the  conspiracy, 
it  is  competent  to  prove  other  offenses  committed  in  the  execution  of 
the  purposes  and  plans  of  the  defendant  and  those  with  whom  he 
acted,  for  the  purpose  of  showing  the  existence  of  the  conspiracy, 
and  that  the  homicide  was  committed  in  the  prosecution  of  its  uiUawful 
purposes. 

9.  :  conspiracy:  instruction.  Althousrh  there  is  no  direct  evi- 
dence of  a  conspiracy  to  commit  the  crime  charged,  yet,  if  a  conspiracy 
is  inferable  from  the  facts  established  from  the  testimony,  the  court  may 
properly  instruct  the  jury  en  the  theory  that  there  was  a  conspiracy. 

10.  InstractioQ :  whole  charge  read  too  ether.    That  an  instruction 

is  not  full  enoujfh  is  no  ground  for  a  reversal  where  the  defect  is  sup- 
plied by  another  instruction. 

11.  Oriminal  Law :  conspiracy:  guilt  of  abettors.  Where  a  con- 
spiracy arises  out  of  a  concert  of  action  simply,  and  without  any  pore- 
yious  agreement  as  to  its  extent  or  purpose,  the  responsibility  of  any 
one  of  the  parties  thereto  ceases,  when  he  abandons  the  common  pur- 
pose and  withdraws  from  any  concert  of  action  with  the  others,  and  with- 
draws all  his  aid,  countenance  and  encouragement  from  the  enterprise; 
but,  until  he  does  this,  his  responsibility  continues  for  the  acts  of  all 
done  in  furtherance  of  the  common  purpose.  But  he  cannot  withdraw 
his  aid  and  encouragement,  and  thus  escape  responsibility  for  a  crime 
committed  in  furtherance  of  the  conspiracy,  by  simply  withdrawing 
from  the  scene  of  the  crime;  for  his  advice  and  encouragement,  once 
given,  will  be  regarded  as  continuing  until  he  withdraws  it  by  acts  or 
words  showing  that  he  disapproves  or  opposes  the  contemplated  crime. 

12.  Instructions :  repetition  of  rule  of  law.  There  can  be  no  prej- 
udice from  the  repetition  in  the  instructions  of  a  correct  rule  of  law 
based  on  the  evidence,  where  it  doe^  not  appear  that  it  was  brought  to 
the  attention  of  the  jury  in  an  improper  connection. 

Appeal  from  Oreene  District  Court. 

Friday,  December  3,  1886. 

The  defendant  was  indicted  for  the  crime  of  mnrder  in  the 
first  degree.  Upon  trial  lie  was  found  guilty  of  manslaugh- 
ter, and  sentenced  to  imprisonment  in  the  penitentiary  for 
tliree  years.     He  appeals. 

No  appearance  for  appellant. 

A,  J,  Bakery  Attorney-generaly  for  the  State. 

Adams,  Oh.  J. — The  case  is  submitted  to  us  upon  a  tran- 
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script  of  the  entire  record,  without  abstract,  argument  or 
assignment  of  errors.  We  have,  however,  examined  the  case 
as  best  we  could,  without  the  aid  of  counsel,  and  will  pro- 
ceed to  notice  some  of  the  matters  which  we  think  it  is  pos- 
sible are  relied  upon  for  a  reversal. 

I.  The  regular  panel  of  jurors  summoned  for  the  terra 
consisted  of  twenty  persons,  but  two  had  been  excused,  and 
1  GRiMiKAL     ^^®  court  was  proceeding  with  eighteen  jurors. 

Fu^wJunR  When  this  case  came  on  for  trial,  one  jury  was 
by-standers.  ^^^^  deliberating  upon  its  verdict  in  a  case,  upon 
which  jury  were  nine  persons  belonging  to  the  regular  panel, 
leaving  only  nine  of  the  panel  for  the  trial  of  the  defendant. 
The  defendant  asked  the  court  to  delay  until  those*  of  the 
regular  panel  who  were  out  could  be  in  attendance,  or  that 
additional  persons  be  drawn  from  the  jury  lists.  The  court 
refused  the  request,  and  ordered  the  jury  to  be  filled  from  the 
by-standers,  or  from  the  body  of  the  county.  To  the  action 
of  the  court  in  this  respect  the  defendant  excepted.  It  was 
competent  for  the  court  to  discharge  two  jurors  of  the  regu- 
lar panel,  and  proceed  with  eighteen,  if  in  the  judgment  of 
the  court  the  business  of  the  term  did  not  require  more. 
(Code,  §  233.)  We  will  presume  that  in  the  judgment  of  the 
court  eighteen  were  deemed  suflicient.  A  larger  number 
being  required  when  this  case  came  on  for  trial,  it  was  com- 
petent to  summon  jurors  from  the  by-standers,  or  the  body 
of  the  county.     (Code,  §  4396.) 

II.  On  the  night  of  the  7th  of  January,  1885,  a  dwell- 
ing-house in  the  town  of  Angus,  Greene  county,  was 
X  CRIMINAL     surrounded  by  a  mob,  and  entered,  and  one  of  the 

murderby  inmates,  Nels  Munson,  was  shot  and  killed.  The 
wrto^-v^of^"  *  evidence  tends  to  show  that  defendant  was  one  of 
con»p    cy.      ^j^^  mob,  and  took  an  active  part  in  entering  the 

house,  but  the  evidence  fails  to  show  that  he  was  the  one  who 

fired  the  fatal  shot.     The  difficulty   which   resulted   in  the 

homicide  grew  out  of  a  miners'  strike.     A  large  number  of 

the  coal  miners  in  and  about  Angus  struck,  and  left  their 
Vol.  LXXII— 8 
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employment,  as  early  as  October,  1884.  Various  attempts 
were  made  by  the  proprietors  of  the  mines  to  supply  the 
places  of  the  striking  miners  by  the  importation  of  new 
men.  The  plans  of  the  proprietors  were  constantly  inter- 
fered with  by  the  striking  miners,  and  many  of  the  new  men 
were  caused  to  leave.  Matters,  however,  did  not  assume  a 
very  turbulent  appearance  until  about  the  11th  of  December, 
1884.  A  considerable  number  of  new  men  had  been  imported 
upon  the  10th  of  thatmontli.  The  striking  miners  appeared 
at  once,  and  requested  of  the  proprietors  that  they  be  allowed 
access  to  the  new  men,  for  the  purpose  of  persuading  them  to 
leave.  The  proprietors  acceded  to  their  request,  so  far  as  to 
consent  that  a  committee  or  representation  from  the  striking 
miners  should  have  access  to  the  new  men,  and  be  allowed 
to  talk  to  them,  and  that  the  new  men  should,  after  that,  be 
tiUowed  to  act  freely  in  the  matter,  and  stay  or  leave  as  they 
should  think  best.  On  the  morning  of  the  11th  of  Decem- 
ber, the  striking  miners  were  allowed  to  present  their  case 
to  the  new  men.  Many  words  of  persuasion  were  used  to 
jndnce  them  to  leave,  and  a  few  words  of  intimidation.  But 
the  words  of  intimidation  were  not  approved  by  all  tlie  strik- 
ing miners,  and  some  expressly  disclaimed  any  intention  of 
using  violence.  The  new  miners,  after  the  interview  which 
was  had  with  them,  took  a  vote,  and  decided  to  remain.  The 
result  was  very  unsatisfactory  to  the  striking  miners.  They 
began  at  once  to  show  appearances  of  anger,  and  commenced 
the  use  of  abusive  language  towards  the  new  men,  and  to 
demand  admittance  into  the  house  where  they  were,  and  to 
assume  a  threatening  attitude  towards  them.  The  proprie- 
tors were  led  to  believe  that  they  would  not,  without  assist- 
ance, be  able  to  protect  the  new  men  from  violence,  and  one 
of  them  went  to  a  telephone,  and  communicated  with  a  tele- 
graph station,  and  asked  that  a  request  be  sent  to  the  gov- 
ernor for  troops.  The  fact  that  such  message  had  been  sent 
became  known  to  the  striking  miners,  and  their  tumultuous 
assemblage  was  soon  dissolved.     To  use  the  language  of  one 
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of  the  witnesses,  "  it  soon  melted  away."  Troops  were  lur 
nished,  but  s<ion  withdrew.  The  withdrawal  seemed  to  Inr- 
nish  an  occasion  for  the  renewal  of  hostilities  on  the  part  of 
the  striking  miners. 

The  evening  of  the  7th  of  January  was  selected  as  the 
time  for  making  an  effective  demonstration.  They  assem- 
bled in  large  numbers,  and,  as  the  evidence  tends  to  show, 
the  defendant  was  among  them,  taking  an  active  part.  They 
first  assailed  a  gang  of  men  on  their  way  home  at  night  from 
what  is  called  the  "  Standard  Coal  Bank."  They  no  longer 
resorted  to  persuasions,  but  to  violence.  They  wounded  sev- 
eral of  them,  and  drove  them  out  of  the  town,  and  to  some 
distance  away,  and  the  assailed  finally  took  refuge  in  the 
town  of  Perry.  The  evidence  tends  to  show  that  the  defend- 
ant was  not  only  among  the  assailants,  but  used  force  in  com- 
pelling the  men  to  leave.  The  assailants  returned  in  a  short 
time,  and  surrounded  and  entered  the  house  in  which  Mun- 
son  was  killed.  Several  shots  were  fired  into  the  house,  and 
inside  of  the  house  shots  were  fired  up  the  stairway,  in  the 
direction  of  the  chamber  in  which  some  of  the  inmates  had 
taken  refuge.  The  mob  in  the  meantime  clearly  announced 
their  purpose  to  compel  the  new  employes  to  leave  their 
employment.  After  the  survivors  had  consented  to  do  so, 
the  mob  retired  in  a  body,  but  not  without  threatening,  as 
they  passed  away,  to  take  the  life  of  one  Markham,  who  was 
present,  a  superintendent  of  one  of  the  mines,  and  several 
shots  were  fired,  apparently  with  the  design  of  carrying  out 
the  threats. 

In  the  course  of  the  trial  a  very  large  number  of  objec- 
tions were  interposed  by  the  defendant  to  the  admission  of 
evidence,  some  of  which  were  overruled.  The  evidence, 
which  was  admitted  over  the  defendant's  objections,  tended 
to  show  the  history  of  the  trouble  as  set  out  above,  a  consid- 
erable part  of  which  took  place  before  there  were  any  acts  of 
violence  on  the  part  of  any  one,  and  before  it  is  certain  that 
any  acts  of  violence  were  contemplated.     But,  in  our  onin- 
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ion,  it  was  proper  to  trace  the  growth  of  the  cotiBpiracy  from 
the  beginning.  The  character  and  purpose  of  the  combina- 
tion  before  it  became  unlawful  had  a  tendency  to  shed  light 
upon  its  acts  afterwards.  Of  course,  if  the  defendant  had 
withdrawn  from  the  combination  before  it  became  unlawful, 
he  would  not  have  become  a  conspirator;  but  the  evidence 
tends  strongly  to  show  that  he  did  not  withdraw,  but  remained 
to  the  end.  In  view  of  the  whole  case,  we  are  unable  to  say 
that  the  evidence  objected  to  was  inadmissible. 

III.  The  defendant  objected  to  the  admission  of  evidence 
of  threats    to  kill  Markham.     The  threats  were  made  after 

. the  killing  of  Munson.     But  the  threats  charac- 

an^thMper-*^  terized  the  firing   which  immediately  followed, 
*°"'  and   the  whole  was  done  in  the  execution  of  the 

single  purpose  for  which  the  mob  was  formed,  and  that  was 
the  prevention  of  the  employment  of  new  men.  It  tended 
to  show  the  desperate  character  of  the  mob,  and  that  murder 
had  been  made  a  part  of  its  programme. 

IV.  The  court  gave  an  instruction  in  these  words:  "  It 
is  proper  for  you  to  consider  the  situation  fully,  as  the  cvi- 
4  CRIMINAL     dence   develops    it;  the   trouble,   if  any,   which 

i?y\;ousjnra-     existed  between  the  old  miners  and  their  employ- 
guiity.  ers;  the  fact,  if  it  is  a  fact,  that  a  strike  existed 

among  the  old  miners,  and  the  extent  and  purpose  thereof; 
the  conduct  of  the  striking  miners  towards  the  new  ones,  and 
all  other  acts  of  the  parties,  in  so  far  as  they  are  shown,  and 
are  shown  to  be  within  the  knowledge  of  the  defendant,  but 
no  others.  The  conduct  or  declarations  of  other  parties, 
except  such  as  are  shown  to  be  in  the  presence  of  the  defend- 
ant, are  not  competent  as  against  him  to  establish  either  the 
existence  of  a  conspiracy,  or  the  defendant's  connection  with 
it;  but  if  a  conspiracy  is  shown,  and  the  defendant's  connec- 
tion with  it  as  one  of  the  conspirators  is  established,  then 
the  act  of  any  one,  done  in  carr^'ing  out  the  purpose  of  the 
combination,  is  competent,  as  against  the  defendant,  and  bind  - 
ing  on  him,  the  same  as  if  done  by  himself." 
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We  have  set  out  the  foregoing  instruction  partly  for  the 
purpose  of  showing  the  guarded  manner  in  which  the  jury 
was  instructed  in  regard  to  the  application  of  the  evidence, 
and  partly  for  the  purpose  of  noticing  a  rule  of  law  to  the 
correctness  of  which  we  presume  that  the  defendant's  coun- 
sel do  not  assent.  In  the  absence  of  all  argument,  we  are 
not  permitted  to  know  what  their  position  is,  but  we  pre- 
sume that  they  rely  largely  upon  the  fact  that  it  does  not 
appear  from  the  evidence  that  the  defendant  was  the  one  who 
did  the  shooting,  or  that  it  was  understood  by  him  that  any 
one  was  to  be  murdered.  Perhaps  the  most  that  the  jury 
could  have  inferred  from  the  evidence  was  that  the  defend- 
ant had  formed,  with  others,  a  combination  to  forcibly  com- 
pel the  new  men  to  leave  their  employment.  We  think  that 
they  might  have  inferred  this  much,  because  the  evidence 
tends  to  show  that  the  defendant  actually  used  force  in  com- 
pelling others  to  leave  on  the  same  evening,  and  the  evi- 
dence shows,  beyond  controversy,  that  the  combination 
designed  that  all  should  leave.  We  think  that  this  much  can 
be  said  in  regard  to  the  defendant's  designs,  and  perhaps  not 
much  more.  It  is  possible,  then,  if  not  probable,  that  he 
contemplated  driving  out  Munson,  and  those  with  him  in  the 
house  which  was  mobbed,  in  the  same  way  in  which  the 
miners  from  the  Standard  coal  bank  had  been  driven  out 
about- two  hours  before,  and  fire-arms  had  not  been  resorted  to 
in  the  case  of  those  miners.  But  where  there  is  a  conspiracy 
to  accomplish  an  unlawful  purpose,  (as  the  forcible  driving 
out  of  the  new  miners  was,)  and  the  means  are  not  specifi- 
cally agreed  upon  or  understood,  each  conspirator  becomes 
responsible  for  the  means  used  by  any  co-conspirator  in  the 
accomplishment  of  the  purpose  in  which  they  are  all  at  the 
time  engaged.     See  1  Bish.  Orim.  Law,§  636,  and  cases  cited. 

Whether,  in  ease  the  defendant  was  not  the  one  who  fired 
the  fatal  shot,  he  was  guilty  of  the  same  degree  of  crime  as 
the  one  who  did,  we  need  not  determine.  The  defendant  was 
convicted   only    of    manslaughter.     The   most    which    the 
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instraction  held  was  that,  if  the  defendant  was  engaged  in 
the  conspiracy  in  which  the  homicide  was  committed,  tlie 
act  of  homicide  was  binding  upon  him,  the  same  as  if  done 
by  himself.  By  this  the  court  evidently  meant  that  the  defend- 
ant would  not  properly  escape  conviction  for  the  act.  The 
degree  of  his  guilt  was  a  diflferent  question,  and  as  to  that 
we  need  not,  under  the  verdict,  ekpress  any  opinion. 
We  have  examined  the  entire  record,  and  find  no  error. 

Affibmed. 


supplemental  opinion  on   rehearing. 
Tuesday,  June  21,  1887. 
W.  W.  Phillips  and  McDuffie  &  Howard^  for  appellant. 
A,  J.  Baker^  Attarney-general  for  the  State. 

Beck,  J. — An  opinion  was  filed  in  this  case  at  a  prior 
term,  affirming  the  judgment  of  the  court  below.  No 
abstract,  assignment  of  errors  or  argument  in  behalf  of 
defendant  having  been  presented,  a  rehearing  was  granted, 
with  the  assent  of  the  attorney-general ;  and  the  cause  has 
been  again  submitted  upon  an  abstract  and  argument,  both 
oral  and  printed,  on  behalf  of  defendant.  We  proceed  to 
the  further  consideration  of  the  case,  so  far  as  to  dispose  of 
all  questions  raised  by  counsel  in  their  arguments. 

I.  The  facts  in  the  case  are  clearly,  fully  and  correctly 
stated  in   our   former   opinion,   and    no   further   statement 

thereof  need  be  attempted.     This  opinion,  itcan- 

*ou  aupeah'     not  be  denied,  shows  that,  although  the  case  was 

connicting       before  submitted  without  argument,  it  had  care- 

ful,  deliberate  and  thorough  consideration  by  this 

court. 

Counsel  for  defendant  begin  the  discussion  of  the  case 
with  this  frank  admission,  which  is  a  correct  statement  of  a 
controlling  rule  of  the  law  applicable  to  the  case:  "  We 
concede  that,  if  the  defendant  was  present  at  Keystone  No. 


f 
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2  (the  locality  of  the  homicide)  on  the  night  of  the  7tli  of 
January,  and  acting  in  concert  with  the  body  of  men  who 
were  there  for  the  purpose  of  frightening  or  driving  Munson 
and  his  co-laborers  from  the  mine,  his  conviction  is  right, 
although  he  did  not  tire  the  sliot  which  killed  Munson." 
But  counsel  maintain  that  the  evidence  falls  to  support  the 
facts  on  which  this  admission  is  based.  It  surely  cannot  be 
said  that  there  is  no  evidence  tending  to  show  defendant's 
presence  at  the  place  of  the  homicide,  and  his  action  in  con- 
cert with  others  for  the  purpose  of  driving  away  Munson 
and  the  other  laborers.  The  evidence  tends  to  show  that 
defendant,  from  the  beginning,  co-operated  actively  in  efforts 
to  drive  away  these  men;  that  he  was  associated  in  sympa- 
thy and  interest  with  those  engaged  in  the  unlawful  purpose, 
and  was  among  the  leaders  in  the  enterprise;  that  there  was 
a  prearrangement  as  to  the  purpose,  and  action  in  concert  to 
accomplish  it;  and  that  defendant  was  present  at  the  place 
of  the  homicide,  acting  with  the  other  conspirators.  It  is 
true  that  there  was  evidence,  on  the  part  of  defendant,  in 
conflict  with  the  testimony  introduced  by  the  state,  tending 
to  establish  these  facts. 

It  cannot  be  said  that,  upon  this  conflicting  evidence,  the 
jury,  in  the  honest,  intelligent  and  unbiased  exercise  of  their 
discretion,  could  not  have  found  the  facts  in  question  which 
establish  defendant's  guilt.  We  cannot,  therefore,  under 
familiar  rules  prevailing  in  this  court,  interfere  with  the 
judgment  on  the  ground  of  the  insufficiency  of  the  evidence 
to  support  the  verdict. 

II.     Evidence  was  introduced  by  the  state,  against  defend- 

ant's  objection,   tending  to   prove  the  acts  of  violence  and 

6.  cRii«i?7AL     threats  of  the  strikers,  with  whom  defendant  was 

murder  by       associated,   at   a   time  preceding   the  homicide- 
conspirators;  *^  ° 

previouH  acts.  \Ye  think  the  evidence  competent  to  show  the 
purpose  of  the  strikers  to  use  violence  in  order  to  accom- 
plish their  unlawful  purposes.     As  defendant  acted  in  con- 
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cert  with  the  other  strikers  to  effect  the  purpose  common  to 
all,  the  evidence  was  competent  to  establish  that  purpose. 

III.     Certain  evidence  was  introduced  showing  a  conver- 
sation between  two  employes  connected  with  the  coalmines, 

7. :  error  at  the  time  of  the  troubles,  in  which  the  opinion 

ucUce?  ^^  was  expressed  to  the  effect  that  there  was  danger 
of  the  violence  resulting  in  bloodshed.  We  confess  that  the 
pertinency  and  relevancy  of  the  evidence  does  not  plainly 
appear.  Ic  may  be  possible  that  it  would  serve  to  show  the 
nature  and  extent  of  the  violence.  But  we  are  unable  to  dis- 
cover any  prejudice  that  could  have  resulted  to  defendant 
from  the  admission  of  the  evidence,  and  therefore  we  cannot 
regard  it  as  reversible  error. 

IV..  A  witness  for  defendant,  upon  his  cross-examination, 
was  asked  certain  questions  tending  to  show  the  feelings,  as 

to  the  strikers,  of  one  who  accompanied  him  to 
^^  the  scene  of  the  homicide  shortly  after  it 
occurred.  As  in  the  case  of  the  evidence  just  noticed,  we 
are  unable  to  discover  its  pertinency.  But  it  appears  that  no 
prejudice  to  defendant  resulted  therefr.om.  It  is  not,  there- 
fore, a  ground  for  reversing  the  judgment. 

V.  The  state  was  permitted  to  show  an  assault  upon  the 
new  miners,  made  an  hour  and  a  half  before  the  homicide,  by 
8.  CRIMINAL     the  striking  miners  in  whose  company  defendant 


murder  by       was.     This  violence  was  at  a  mine  a  mile  and  a 

coiispiratom : 

otheroffcnses.  half  distant  from  the  place  of  the  homicide.  Wc 
think  the  evidence  was  rightly  admitted.  It  tended  to  show 
the  nature  and  extent  of  the  conspiracy,  and  defendant's  con- 
nection with  it. 

VI.     Many  other  objections  are  urged  to  the  rulings  of 
the  district  court  upon  questions  relating  to   the  admission 

of    testimony.     Some   of   these    obiections   are 

THB  BAMB.  '^  "^ 

based  upon  the  ground  that  the  evidence  objected 
to  tends  to  establish  "  other  offenses."  They  tend  to  show 
unlawful  acts  done  in  the  execution  of  the  plans  and  pur- 
poses of  the  defendant,  and  those  with  whom  he  acted  in  con- 
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cert;  thus  tending  to  show  the  existence  of  a  conspiracy,  and 
that  the  homicide  was  done  in  the  nnlawfal  prosecution  of 
its  plans  and  purposes.  "We  think  other  objections  to  the 
testimony  demand  no  special  attention. 

VII.  It  is  insisted  that  certain  instructions  are  erroneous 
for  the  reason  that  there  was  no  evidence  given  to  which  they  are 
0 :  con-    applicable.     They  relate  to  the  existence  of  the 

atructioii.  conspiracy,  which  was  not  proved  by  direct  evi- 
dence, but  was  inferable  from  the  facts  established  by  the 
testimony.  It  cannot  be  said  that  there  was  no  evidence 
supporting  an  agreement  among  the  strikers  to  commit  vio- 
lence in  order  to  accomplish  their  purposes. 

VIII.  An  instruction  informing  the  jury  of  the  ways  in 
which  a  conspiracy  may  arise  did  not  direct  them  that  the 
10.  N         -     ^^^^S  which  they  conspired  to  do  must  be  unlaw- 

llrMge^re^     ^^^'  ^^  ^®  ^^"®  ^^  unlawful  means.     But  another 
toRetiicr.         instruction  clearly  presents  this  thought.     The 

instructions,  read  together,  present  the  correct  rule  to  the 

jury. 

IX.  An  instruction  complained  of  by  defendant  is  in  the 
following  language:     "  (10)  But  in  the  second  case,  where  a 

conspiracy  arises  out  of  a  concert  of  action  simply, 

11.  OHIHINAL  ,        .  1  . 

law:  conspir-  and  Without  any  previous  agreement  or  compact 
abettors.  ^s  to  its  extent  or  purpose,  the  responsibility  of 
any  one  of  the  parties  thereto  would  cease  when  he  aban- 
doned the  common  purpose  and  withdrew  from  any  further 
concert  of  action  with  the  others,  and  withdrew  all  his  aid, 
countenance  and  encouragement  from  the  enterprise;  but 
his  responsibility  for  the  acts  of  all,  done  in  furtherance  of 
the  common  purpose,  would  continue  until  he  did  this. 

"Accordingly,  if  the  evidence  in  this  case  is  such  as  to 
lead  you  to  believe  that  a  large  body  of  these  striking  min- 
ers, including  this  defendant,  assembled  together  on  January 
7th,  without  any  specific  agreement  or  understanding  as  to 
what  they  would  do;  that  they  united  in  attacking  the  men 
from  the  Standard  mine,  and  drove  them  away;  that  defend- 
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ant  took  part  in  such  attack,  but  that,  wheu  the  same  was 
ended,  he  withdrew  from  the  crowd,  and  witlidrew  all  his  aid, 
countenance  and  encouragement  in  any  further  action;  that 
he  neither  went  to  Keystone  No.  2,  nor  aided,  encouraged 
nor  advised  the  others  in  going  there;  and  that  previous  to 
their  going  there  the  defendant  had  withdrawn  entirely  from 
any  and  all  concert  of  action  with  the  others,  and  had  with- 
drawn all  his  aid,  countenance  and  encouragement  from  the 
enterprise, — he  will  not  be  responsible  for  any  acts  of  the 
other  parties  after  he  had  so  severed  his  connection  with 
them;  and,  if  you  find  this  to  be  the  state  of  the  case,  the 
defendant  should  be  acquitted.  But  if  he  went  to  Keystone 
No.  2,  and  assisted  in  attacking  the  house  where  Munson 
and  his  comrades  were;  or  if  he  did  not  in  fact  go  there  him- 
self, but  if  he  advised,  aided  or  encouraged  others  to  go  there, 
for  the  purpose  of  driving  or  taking  the  new  miners  away, 
and  in  the  prosecution  of  that  purpose  the  house  where  Mun- 
son and  the  other  new  miners  were  was  attacked  and  fired 
into  by  them,  and  Munson  was  killed  by  any  of  such  shots, — 
the  defendant  will  be  liable,  with  all  the  others  so  engaged 
with  him,  for  such  killing." 

This  instruction  correctly  presents  the  law  applicable  to 
the  responsibility  of  a  conspirator  after  he  becomes  identi- 
fied with  the  conspiracy.  His  guilt,  if  he  did  not  person- 
ally aid  in  the  commission  of  the  unlawful  act,  consisted  in 
the  encouragement  lie  gave  thereto.  If  he  advised  and 
directed  the  unlawful  acts,  he  cannot  escape  responsibility  by 
quietly  withdrawing  from  the  scene.  His  guilty  act  was  the 
encouragement  and  advice  he  gave  those  who  committed  the 
crime.  The  influence  and  efiect  of  this  encouragement  con- 
tinued until  he  withdrew  it  by  acts  or  words  showing  that  he 
disapproved  or  opposed  the  contemplated  crime.  He  cannot, 
by  the  coward's  expedient  of  running  away  after  he  has 
incited  his  associates  to  crime,  escape  punishment. 

X.     Counsel  think  the  court  erred  in  repeating,  in  three 
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or  four  instructions,  the  thonght  that  defendant  is  guilty  if 

he  aided,  abetted  or  encouraged  others  to  commit 

12.  1N8TRDC-  '  ° 

TIONS 

tition 
of  law. 


oixISe"  *^®  crime,  even  thougli  he  was  not  present.  The 
rule  announced  cannot  be  questioned,  and  we  can 
discover  no  possible  prejudice  resulting  to  defendant  from 
its  repetition.  It  does  not  appear  to  us  that  it  was  brought  to 
the  attention  of  the  jury  in  an  improper  connection. 

The  foregoing  discussion  disposes  of  all  questions  argued 
by  counsel. 

Upon  the  further  careful  reconsideration  of  the  case,  we 
remain  well  satisfied  that  the  judgment  of  the  district  court 
ought  to  be  Affibmbd. 


.   V 


Dabsah,  Adm'b,  v.  Cunningham  bt  al. 

1.  Homestead:  death  of  owneb:  election  of  surtivino  spouse. 
Upon  the  death  of  either  husband  oi:  wife,  there  cannot  be  thereafter  an 
abandonment  of  the  homestead  by  the  survivor,  if  the  title  was  in  the 
deceaf»ed,  except  by  setting  gS  the  distributive  share  of  such  survivor 
in  the  real  estate  of  the  deceased.  No  mere  election  is  sufficient  for  that 
purpose.  (Burdick  v.  Kent^  52  Iowa,  583,  and  Bradshaw  v.  Hurst,  57 
Id.,  745,  followed.)  Accordingly,  held  that,  where  ,the  surviving  hus- 
band, in  his  last  will  and  testament,  declared  his  election  to  take  a  one- 
third  interest,  instead  of  a  homestead  interest,  in  his  deceased  wife's 
real  estate,  and  made  provision  for  the  sale  of  such  one- third  interest, 
and  the  distribution  of  the  proceeds,  but  the  one-third  was  not  set  apart 
to  him  during  his  life-time,  and  he  continued  to  reside  on  the  home- 
stead until  his  death,  the  election  was  of  no  effect,  and  upon  his  death 
the  homestead  descended  to  his  1reir8,and  could  not  be  sold  by  the  wife^i 
administrator  to  pay  claims  against  her  estate. 

Appeal  from  Scott  Circuit  Oov/rt. 

Wednesday,  June  22. 

The  plaintiflF,  who  is  administrator  of  the  estate  of  Eliza- 
beth A.  Saddoris,  seeks  by  this  action  to  procure  an  order  of 
sale  of  real  estate  of  decedent  to  pay  debts.      There  was  a 
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decree  that  the  land  was  not  subject  to-  sale  for  the  payment  of 
debts.     The  plaintiff  appeals. 

£ill8  <&  Blocky  for  appellant. 
D.  B.  Nash^  for  appellees. 

RoTHEOCK,  J. —  The  material  facts  in  this  case  are  as  to.- 
lows:  Elizabeth  A.  Saddoris  died  on  the  12th  day  February, 
1884.  At  the  time  of  her  decease,  and  for  a  long  time  prior 
thereto,  she  was  the  owner  in  fee  of  a  farm  of  about  fifty- 
eight  acres  upon  which  she  and  her  husband,. William  Sad- 
doris, resided;  the  same  being  their  homestead,  they  living 
in  the  dwelling-house  situated  thereon.  After  the  death 
of  the  said  Elizabeth  A.  Saddoris,  her  said  husband  con- 
tinued to  reside  upon  and  occupy  the  whole  of  the  home- 
stead premises  until  his  death,  which  occurred  on  the  7th 
day  of  July,  1885.  On  the  23d  day  of  June,  1885,  Will- 
iam Saddoris  made  his  last  will  and  testament,  in  which  he 
declared  that  it  was  and  had  been  his  intention  not  to  claim 
a  homestead  interest  in  the  land,  but  that  he  intended  and 
desired  to  own  and  possess  one-third  in  value  thereof  as  his 
distributive  share  of  his  wife's  estate.  The  will  empowered 
his  executor  to  sell  his  one-third  interest  in  the  land,  and 
divide  the  proceeds  among  certain  named  legatees.  The  evi- 
dence shows  that,  after  the  death  of  his  said  wife,  William 
Saddoris  repeatedly  stated  that  he  intended  to  take  one-third 
of  the  real-estate.  Elizabeth  A.  Saddoris  left  certain  chil- 
dren and  grandchildren  surviving  her  as  her  heirs.  The 
question  to  be  determined  is,  did  William  Saddoris  take  a 
distributive  share  of  the  real  estate,  and  was  the  same  thereby 
divested  of  its  homestead  character,  so  as  to  become  liable 
for  the  payment  of  the  debts  of  his  deceased  wife? 

Section  2007  of  the  Code  is  as  follows:  "Upon  the  death 
of  either  husband  or  wife,  the  survivor  may  continue  to 
occupy  the  whole  homestead,  until  it  is  otherwise  disposed 
of  according  to  law."     And  section  2008  provides  as  follows: 
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"The  settins:  off  of  the  distributive  share  of  the  husband  or 
wife  in  the  real  estate  of  the  deceased  shall  be  such  a  disposal 
of  the  homestead  as  is  contemplated  in  the  preceding  sec- 
tion.'' It  appears  to  us  that  the  question  to  be  determined 
is  not  an  open  one  in  this  state.  In  the  cases  of  Burdick  v, 
£entj  52  Iowa,  583,  and  Bradshaw  v.  Hurat^  57  Id..  745, 
this  court,  in  construing  the  sections  of  the  Code  above  cited, 
held  that  no  mere  election  is  sufficient  to  divest  the  property 
of  its  homestead  character.  In  the  last-named  case  it  is  said: 
"Upon  the  death  of  either  husband  or  wife,  there  cannot 
thereafter  be  an  abandonment  of  the  homestead  by  the  sur- 
vivor, if  the  title  was  in  the  deceased,  except  by  setting  off 
the  distributive  share  of  such  survivor  in  the  real  estate  of 
the  deceased.  As  no  such  setting  apart  was  made,  the  home- 
stead descended  to  the  defendants,  at  the  death  of  the  father, 
exempt  from  any  antecedent  debts  of  their  parents  or  their 

own." 

The  decree  of  the  circuit  must  be 

Affirmed. 


Babthel  v.  Meader  et  al. 


1.  Bailroads;  xaxES  in  aid  of:  bbfbal  of  statute:  lease  of  road. 
Where  a  tax  was  voted  in  aid  of  a  proposed  railroad,  bat  the  statute 
under  which  it  was  voted  was  repealed  before  the  levy  was  made,  and 
the  company  in  whoee  favor  the  tax  was  voted  had  not,  prior  to  the 
repeal,  expended  any  money  in  reliance  upon  the  tax  in  constructing  the 
road»  and  never  did  construct  it,  but  transferred  it  by  a  perpetual  lease 
to  another  company,  which  did  construct  it,  but  there  was  no  assign- 
ment or  transfer  of  the  tax  to  such  other  company,  and  it  does  not  appear 
that  such  company  constructed  the  road  relying  upon  the  tax,  held  that 
the  collection  of  the  tax  was  properly  enjoined.  (Burges  v,  Mabitif  70 
Iowa,  633,  distinguished.) 

Appeal  from  Winneshiek  District  Court, 
Wednesday,  June  22. 
Action  in  chancery  to  enjom  the  collection  of  a  four  per 
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cent  tax,  voted  in  1883,  to  aid  tlieconstrnction  of  the  Chicago, 
Decorah  &  Minnesota  Railway.  A  decree  was  entered  grant- 
ing the  relief  prayed  for  by  plaintiff.   .Defendants  appeal. 

S.  K.  Tracy  and  Willett  i&  Willett^  for  appellants. 

X.  JBuUis  and  O.  Wellington^  for  appellee. 

Beok,  J. —  I.  The  railroad  corporation  in  whose  aid  tlie 
tax  was  voted,  before  the  construction  of  its  road,  when  only 
about  $1,900  had  been  expended  in  its  construction,  trans- 
ferred by  lease,  which  is  in  effect  perpetual,  the  contemplated 
road  to  the  Burlington,  Cedar  Rapids  &  Northern-  Railway 
Company.  The  statute  under  which  the  tax  was  levied  was 
repealed  by  chapter  159  of  the  acts  of  the  Twentieth  Gen- 
eral Assembly.  Subsequent  to  this  repeal  the  taxes  were 
levied,  having  been  before  voted. 

II.  This  court  has  held,  if  money  be  expended,  before 
the  repeal  of  the  statute,  upon  the  faith  of  the  tax,  the 
repeal  does  not  invalidate  the  tax,  and  it  may  be  collected. 
Barges  v.  Mabin^  70  Iowa,  633.  Of  course,  the  expendi- 
ture must  be  for  purposes  connected  with  the  construction 
of  the  road,  and  must  have  been  made  relying  upon  the  tax  as  a 
part  of  the  present  or  future  assets  of  the  road.  If  the 
expenditure  was  with  the  intention  of  obtaining  reimburse- 
ment from  other  sources,  as,  for  instance,  from  the  transfer 
of  the  road,  and  not  from  assets  of  the  corporation,  includ- 
ing the  taxes,  and  there  was  no  actual  appropriation  of  the 
anticipated  taxes  themselves,  or  of  the  money  obtained  upon 
the  credit  of  sucli  taxec,  it  cannot  be  said  that  such  expendi- 
ture was  made  in  faith  of  the  taxes. 

The  Chicago,  Decorah  &  Minnesota  Railway  Company 
expended  money  in  surveying  the  railroad,  after  the  tax  was 
voted,  before  the  repeal  of  the  statute  under  which  it  was 
voted.  Some  grading  had  been  done  before  the  vote  for  the 
tax.  Payments  were  made  for  right  of  way,  but  the  amount 
and  time  of  payments  do  not  clearly  appear.      The   total 
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expenditure  was  about  $1,900.  The  road,  before  any  more 
money  was  expended,  was  leased  to  the  Burlington,  Cedar 
Rapids  &  Northern  Railway  .Company,  which  afterwards 
constrrtcted  it.  Of  the  sums  paid  by  the  Chicago,  Decorah 
&  Minnesota  Railway  Company,  above  referred  to,  the  larger 
part  was  repaid  to  it  by  the  other  company.  The  lease  of 
the  road  imposed  no  obligation  upon  the  Chicago,  Decorah 
&  Minnesota  Railway  Company  to  expend  any  money  in  tUe 
construction  of  the  road,  or  for  any  other  purpose,  and  it 
does  not  appear  that  it  did  so  after  the  lease.  It  was  simply 
the  case  of  a  corporation  expending  $1,900  in  work  prelim- 
inary to  the  construction  of  a  railroad,  and  thereupon  leas- 
ing the  road  which  it  did  not  undertake  to  build,  and  upon 
which  it  never  afterwards  expended  anything.  Surely  the 
corporation  cannot  claim  that  the  road  has  been  built,  or  any 
money  expended  in  constructing  it,  in  fai.th  of  the  tax.  Even 
if  it  should  be  found,  which  does  not  clearly  appear  from 
the  evidence,  that  a  few  hundred  dollars  was  expended  in  sur- 
veys, and  in  procuring  the  right  of  way,  which  were  not 
repaid,  the  corporation  cannot,  in  equity,  claim  taxes  amount- 
ing, probably,  to  many  thousand  dollars,  on  the  ground  that 
such  taxes  have  been  or  are  to  be  expended  by  it  in  construc- 
tion of  the  railroad.  There  is  nothing  before  us  showing 
that  the  Chicago,  Decorah  &  Minnesota  Railway  Company 
assigned  and  transferred  the  taxes  to  the  Burlington,  Cedar 
Rapids  &  Northern  Railway  Company,  or  that  the  last-named 
corporation  constructed  the  railroad  relying  upon  the  taxes 
in  question.  There  is  no  contract  to  that  effect  in  the  lease, 
and,  in  fact,  no  reference  to  the  taxes  is  found  in  it.  It 
recites  that  the  inducement  on  the  part  of  the  lessor  for  the 
execution  of  the  lease  was  that  the  bonds  of  the  corporation 
and  its  "other  means"  would  be  insufficient,  after  the  con- 
struction of  the  road,  to  equip  it.  But  if  the  taxes  are  here 
referred  to  as  a  part  of  the  "  means  "  of  the  corporation,  it 
is  the  only  reference  thereto  found  in  the  lease.  But  this 
does  not  amount  to  even  the  expression  of  an  intention  to 
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transfer  the  taxes  to  the  Burlington,  Cedar  Rapids  &  North- 
ern Railway  Company.  It  is  not,  therefore,  entitled  to  enforce 
their  collection. 

In  view  of  these  considerations,  we  think  that  defendants 
have  no  claim  to  the  taxes  on  the  ground  of  the  expenditure 
of  money  in  faith  of  the  taxes.  The  eflfect  of  the  I'epealing 
statute  cannot  be  averted,  and  the  taxes  must  be  held  void. 

Affibmed. 


TowNSEND  &  Smith  v.  Welch  et  al. 

1.  Practice  on  Appeal:  mechanic*?  lien:  evidbnce  wanting.  On 
an  appeal  from  a  judgment  foreclosing  a  mechaniic's  lien,  this  coart 
cannot  say  that  the  amount  found  due  the  plaintiff  was  too  much,  when 
all  the  evidence  on  t^at  point  appears  not  to  have  been  brought  to  thii 
court. 

Appeal  from  Floyd  District  Court, 

Wednesday,  June  22. 

Action  in  equity  to  enforce  a  mechanic's  lien.  Trial  to 
the  court,  judgment  for  the  plaintiflT,  and  defendant  appeals. 

J.  S.  liootj  tor  appellant. 

Fllis  cfe  Ellis,  for  appellee. 

Seevers,  J. — Plaintiff  is  the  assignee  of  J.  G.  Thompson, 
who  is  a  carpenter,  and  as  such  performed  work  and  labor 
for  the  defendant  on  a  dwelling-house  and  buildings  appur- 
tenant thereto.  The  question  argued  by  counsel  is  as  to  the 
value  of  tlie  work  done  by  Thompson.  The  petition  was 
amended;  and,  as  we  understand,  it  is  pleaded  that  Thomp- 
son did  the  work  by  the  day,  and  from  time  to  time  as  desired, 
and  it  consisted  in  repairing  an  existing  building  or  buildings, 
and  the  agreement  was  that  he  was  to  be  paid  what  it  was 
reasonably  worth.     It  is  stipulated  that  the  reasonable  value 
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of  a  day's  labor  of  a  carpenter,  at  the  time  and  place  the 
work  was  done,  was  $2.50  per  day.  The  plaintiff  testified  to 
the  number  of  days  he  and  others  in  his  employ  worked  for 
the  defendant,  and  to  the  value  of  such  services.  He  claims 
to  have  entered  in  a  memorandum  book  the  number  of  days 
he  was  so  employed,  and  testified  that  the  same  is  correct. 
Such  book  was  introduced  in  evidence,  but  it  is  not  before 
us.  Why  it  has  been  omitted  from  the  record  we  are  not 
advised.  This  book  was  objected  to  by  the  defendants 
because  immaterial  and  incompetent,  and  because  "  it  is  so 
kept  that  it  cannot  be  admitted  under  the  statute  to  prove  an 
account.''  It  is  obvious  that  we  cannot  determine  whether 
the  last  objection  is  well  taken  or  not  without  an  inspection 
of  the  book;  and  for  what  reason  the  book  should  be  regarded 
as  immaterial  or  incompetent  we  are  not  advised  by  counsel. 
It  is  clear  and  certain,  therefore,  that  all  the  evidence  intro- 
duced in  the  district  court  is  not  before  us,  and  that  we 
cannot,  for  this  reason,  interfere  with  the  conclusion  reached 
by  that  court.  But,  upon  an  inspection  of  all  tho  evidence 
in  the  record  before  us,  we  think  the  case  was  correctly 
decided. 

The  evidence  of  the  plaintiff,  as  to  the  number  of  days  he 
worked,  is  not,  we  think,  materially  shaken  by  the  evidence 
introduced  bv  defendant,  and  we  are  unable  to  conclude  that 
liis  evidence  is  false.  He  may,  because  of  his  age,  have  been 
nnable  to  accomplish  as  much  in  a  day  as  a  younger  and 
more  active  man.  But  if  he  was  employed,  and  was  to  be 
paid,  by  the  day,  this  is  immaterial,  unless  he  deceived  the 
defendant  as  to  his  capacity.  Of  this  there  is  no  evidence. 
Besides  this,  they  had  knowledge  from  day  to  day  what  he 
accomplished,  and  it* not  satisfied  they  should  have  discharged 
him,  or  made  a  different  contract. 

The  defendants  introduced  the  evidence  of  three  carpen- 
ters, who  testified  that  what  the  plaintiff  did  was  worth  much 
less  than  he  charged,  and  that  the  work  could  have  been  per- 
formed in  a  less  number  of  days  than  the  plaintiff  testifies 
Vol.  LXXII— 9 
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he  was  occupied.  This  evidence  cannot  be  regarded  as  con- 
trolling, for  tlie  reasons  above  stated,  and  for  the  further 
reason  that  it  does  not  appear  with  the  requisite  certainty 
that  said  witnesses  had  knowledge  of  all  the  work  done  by 

the  plaintiff.     Therefore  their  estimate  at  best  is  not  reliable. 

• 

Affibmed. 
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The  Hawkeye  Ins.  Co.  v.  Brainard  bt  al. 

1.  Contract:  against  public  policy:  fees  op  justice.    A  contract 

whereby  an  officer  agrees  to  accept  a  less  or  greater  compensation  than 
is  prescribed  by  statute,  or  whereby  he  agrees  not  to  avail  himself  of  a 
statutory  mode  of  enforcing  the  collection  of  his  fees,  is  contrary  to 
public  policy  and  void.  (See  cases  cited  in  opinion.)  So  heJd  in  regard 
to  a  contract  in  which  a  justice  of  the  peace  agreed  with  the  pldintiff 
herein  that  it  should  not  be  holden  to  the  justice  for  any  costs,  in  suits 
begun  by  it  before  him,  unless  such  corts  should  be  made  out  of  the 
adverse  parties. 

2.  Appeal :  from  judgment  on  DBMunaER:  quejstion  not  involybd. 

Where  plaintiff  asked  that  defendants  might  be  eigoined  from  collect- 
ing certain  fees  allowed  by  statute  to  a  justice  of  the  peace,  and  the 
justice  had  entered  into  a  contract  not  to  collect  such  fees  from  plaintiff, 
but  a  demurrer  was  sustained  to  the  petition  on  the  ground  that  the 
contract  was  void,  held,  on  an  appeal  from  the  judgment  on  demurrer, 
that  the  question  of  defendants*  right  to  recover  in  the  suits  sought  to 
be  enjoined  did  not  arise,  and  could  not  be  considered. 


3.  :  TKiAL  DE  novo:    error  without  prejudice.    Where  the 

trial  court  had  granted  a  temporary  injunction,  but,  upon  the  hearing, 
had  rightly  sustained  a  demurrer  to  the  petition,  and  plaintiff  had 
appealed  and  filed  a  supersedeas  bond,  whether  or  not  the  court  then 
had  jurisdiction  to  dissolve  the  injunction  will  not  be  considered  on 
appeal  to  this  court,  because,  when  the  demurrer  was  sustained,  defend- 
ants were  entitled  to  a  dissolution;  and,  since  the  cause  is  triable  anew 
in  this  court*  such  an  order  must  be  entered  here,  and  the  dissolution 
below,  whether  with  or  without  jurisdiction,  was  without  prejudice. 

Appeal  from,  Polk  Circuit  Court, 

Wednesday,  June  22. 

Action  in  equity.     There  was  a  demnrrer  to  the  petition, 
which  was  sustained,  and  plaintiff  appeals. 
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Phillips  dk  Day^  for  appellant. 

Parsons  c&  Perry ^  for  appellees. 

Seevers,  J. — T.  H.  Napier  was  an  acting  justice  of  the 
peace  in  and  for  Polk  county,  Iowa,  and  he  entered  into  an 
•igreement  with  the  plaintiff  as  follows: 

'^  This  memorandum  witnesseth  that  in  any  and  all  suits 
commenced  by  the  Hawkeye  Insurance  Company  of  Des 
Moines,  Iowa,  before  me  as  a  justice  of  the  peace,  or  in  my  said 
justice's  court,  no  fees  or  charges  as  costs  shall  be  required  to  be 
paid  by  said  company  until  collected  by  them  of  the  defendants ; 
nor  unless  it  collects  or  receives  the  same  of  the  defendants  or 
opposite  parties  in  such  suits.  If  the  judgments  rendered 
in  any  of  such  suits,  or  any  costs,  fees  or  charges  are  not 
ever  collected  of  the  parties  opposed  to  such  company,  the 
defendants  therein,  no  costs  or  fees  are  to  be  charged  or  col- 
lected from  said  company  by  me;  it  being  the  understanding 
and  basis  of  this  contract  that,  where  the  judgments  or  claims 
in  such  suits  are  not  collected  by  said  company,  that  then,  in 
such  suits,  I  am  to  lose  my  costs  and  charges  therein  with- 
out any  charge  or  claim  therefor  against  said  company.  It 
is  further  understood  that  the  said  company  have  the  privi- 
lege of  issuing  notices  for  the  commencement  of  suits  before 
me;  and  where  the  parties  pay  the  claim  before  the  return- 
day  named  in  the  said  notices  that  the  said  company  may 
relinquish  to  such  parties  any  and  all  fees  and  costs  for  issu- 
ing such  notices,  and  I  am  to  make  no  charges  therefor 
against  such  party  or  the  company;  it  being  understood  that 
it  is  only  in  such  suits  as  the  notice  is  actually  returned  into 
my  court,  and  before  me  personally,  that  any  charge  is  to  be 
made  by  me  in  any  suit  commenced  for  costs  or  otherwise. 
The  company  is  expected  to  furnish  their  own  blanks  for 
notices.     This  contract  is  not  transferable. 

^^  Dated  at  Des  Moines  this  Janua/ry  21,  1879. 

«  T.  H.  Napier." 
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The  plaintiff,  in  pursuance  of  said  agreement,  caused  to  be 
commenced  before  said  Napier  certain  suits  on  premium 
notes  given  it,  in  which  certain  fees  were  lawfully  taxed 
as  due  to  said  Napier  as  a  justice  of  the  peace.  The  defend- 
ants, being  about  to  enforce  the  payment  of  said  fees,  the 
plaintiff  commenced  this  action,  and  asked  and  obtained  an 
injunction  restraining  the  collection  of  said  fees,  upon  the 
ground  that,  under  the  contract  above  set  out,  the  same  were 
not  collectible  of  the  plaintiff.  There  was  a  demurrer  to  the 
petition  upon  several  grounds,  among  which  are  that  "  said 
contract  is  absolutely  null  and  void  as  against  public  policy 
and  the  statutes  of  Iowa."     The  demurrer  was  sustained. 

I.  There  is  no  controversy  as  to  the  amount  of  the  fees 
due  Napier  under  the  statutes  of  this  state,  which  prescribe 
1.  contract:  *^®  ^^^^  *^^  compensation  for  all  ofBcial  services 
^ficyffeesof  performed  by  him.  A  justice  of  the  peace  is  a 
Justice.  public  officer,  whose  emoluments  are  fixed  and 

prescribed  by  law  for  all  acts  done  by  him  by  virtue  of  his 
office,  and  it  is  conceded  by  counsel  for  the  appellant,  as  we 
understand,  that  the  agreement  deprives  the  justice  of  certain 
fees  which  but  for  it  he  could  compel  the  plaintiff  to  pay; 
and  it  is  said,  a&  such  fees  belonged  to  him,  he  could  collect 
or  remit  the  same  if  he  saw  proper,  and  therefore  he  could 
contract  to  do  so.  This  is  no  doubt  true  as  to  accrued  fees 
for  past  services.  But  a  different  question  is  presented  where 
a  public  officer,  prior  to  the  transaction  of  an  official  act, 
agrees  to  accept  a  less  compensation  for  the  performance  of 
the  act  than  is  prescribed  by  statute.  If,  by  contract,  he 
may  take  less,  why  may  not  the  parties  contract  for  an 
enlarged  compensation  ?  We  think  a  contract  whereby  an 
officer  agrees  to  accept  a  less  or  greater  compensation  than  is 
prescribed  by  statute,  or  whereby  he  agrees  not  to  avail  him- 
self of  a  statutory  mode  of  enforcing  the  collection  of  his 
fees,  is  contrary  to  public  policy  and  void,  and  that  the  con- 
tract in  question  is  of  that  character,  and  therefore  the 
demurrer  was  correctly  sustained.     Oilman  v.  Dea  Moines 
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F.  R'y  Co,,  40  Iowa,  200;  McUonhey  v.  Chapman,  58  Id., 
281.  See,  also,  Boardrn^an  v,  Thompson,  25  Id.,  487;  Adye 
v.  Ilanna,  47  Id.,  264. 

II.  Counsel  for  the  appellant  insist  that  Napier 
became  entitled  to  his  fees  under  the  contract,  and 
2.  appeal:  ^^^*'  ^^  ^^®  contract  is  void,  neither  he  nor  his 
mei!ltoi?5e-  assignee  can  enforce  the  collection  of  the 
qJii^n  not  f^cs.  We  are,  however,  of  the  opinion  that  no 
such  question  is  presented  in  the  record.  It  will 
be  observed  that  the  plaintiff  asked  the  interposition  of  the 
court,  and  that  the  defendants  simply  demurred  to  the  peti- 
tion, and  that  the  court  sustained  the  demurrer.  The  effect 
of  this  ruling  is  that  the  plaintiff  is  not  entitled  to  the  relief 
asked.  The  defendants  did  not  ask  any  affirmative  relief 
whatever,  and  therefore  we  cannot  say  what  their  rights  are. 
This  fact  distinguishes  the  case  from  Willemin  v.  JBatson, 
[29  N.  W.  Kep.,  734,  (Mich.,)]  which  counsel  for  the  appellee 
insist  is  in  conflict  with  Oilman  v.  Des  Moines  V.  H^y  Co., 
before  cited. 

When     the     demurrer    was     sustained,     the     plaintiff 

^ appealed  and  filed  a  supersedeas  bond,  and  after- 

Sro/without"  wards,  on  the  succeeding  day,  the  court  dissolved 
prejudice.  ^j^^  injunction  which  had  been  previously  issued, 
and  the  plaintiff  appealed  from  this  last  order,  and  it  is  said 
that  the  court  erred  in  making  it,  for  the  reason  that  the  case 
was  then  pending  on  appeal  in  this  court,  and  therefore  the 
circuit  court  had  no  jurisdiction  or  power  to  make  such  an 
order.  When  the  demurrer  was  sustained,  the  defendants 
were  entitled  to  an  order  dissolving  the  injunction;  and,  as 
the  case  is  triable  anew  in  this  court,  they  are  entitled  to 
such  an  order  now,  and  therefore  we  do  not  consider  it  neces- 
sary to  inquire  whether  the  order  dissolving  the  injunction 
was  properly  entered  in  the  circuit  court  or  not.  At  most, 
it  cannot  be  regarded  as  a  prejudicial  error. 

Affikhbd. 
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Oskaloosa  Stbam-Engine  Woeks  v.  Pottawattamie  County. 

* 

1.  Bridges  in  Cities:  authoritt  of  countt  sufervisoiis  to  buim>. 
Under  subd.  18  of  §  303  of  the  Code,  the  supervisors  of  a  coanty  have 
power  to  provide  for  the  erection  of  all  bridf^es  which  may  be  necesnary 
for  the  public  convenience  within  their  separate  counties,  whether  the 
same  be  within  or  without  the  limits  of  a  city  or  incorpoi*ated  town; 
(foUowingr  Bellv.  Foutch,  21  Iowa,  119;)  and  §  527  of  the  Code  does 
not  change  the  rule. 

Appeal  from  Ca%9  Circuit  Coti/rt. 

"Wednesday,  June  22. 

This  is  an  action  upon  alleged  contracts  made  with  the 
defendant  to  construct  two  bridges  over  Indian  creek,  in  the 
the  city  of  Council  Bluffs;  one  of  the  said  bridges  being  at 
the  point  where  said  creek  crosses  Seventh  street,  and  the  other 
at  the  point  where  it  crosses  Broadway  street,  in  said  city.  Ono 
of  the  said  bridges  is  iifty-six,  and  the  other  sixty,  feet  in 
length.  The  plaintiff  avers  that  it  constructed  said  bridges 
in  all  respects  according  to  the  terms  of  said  contracts,  and 
judgment  is  prayed  for  the  amounts  agreed  to  be  paid  there- 
for. The  defendant,  by  its  answer,  averred  that  the  said 
bridges  were  within  the  corporate  limits  of  said  city  of 
Council  Bluffs,  and  were  built  upon  the  streets  of  said  city 
at  their  intersection  with  Indian  creek,  and  that  the  city  had 
the  sole  and  exclusive  control  of  said  streets,  and  the  exclu- 
sive right  to  construct  and  maintain  a  bridge  or  bridges  on 
said  streets,  and  that  the  county  had  no  power  or  authority 
to  bridge  said  creek  at  the  intersection  of  said  streets,  and 
that  said  bridges  were  not  across  any  state  or  county  high- 
way of  said  city,  but  were  simply  parts  of  said  Seventh  and 
Broadway  streets,  respectively,  and  united  the  several  parts 
of  said  respective  streets,  and  said  bridges  were  for  the  use 
and  behoof  of  the  inhabitants  of  said  city.  There  was  a 
demurrer  to  the  answer,  which  was  overruled,  and  the  plaint- 
iff appeals. 


'  ■  , 


JUNE  TERM,  1887.  135 

M  _  I  -      .     -        -     — .-      .   -  -  . -  -  _  -     .  _^ 

Oskaloosa  Steam-£ngine  Works  v.  Pottawattamie  County. 

Wright^  Baldwin  <&  Haldaney  for  appellant. 
W.  U,  Ware  and  J.  H.  Keatley^  for  appellee. 

HoTHBOCK,  J. —  The  demurrer  to  the  answer  was  overruled 
upon  th.e  ground  that  the  board  of  supervisors  of  the  county 
Jiad  no  power  to  bind  the  county  by  contracts  to  build  the 
bridges  in  question.  It  is  provided  by  subdivision  18 
of  section  303  of  the  Code,  that  the  board  of  supervisors  of 
a  county  shall  have  power  "to  provide  for  the  erection  of  all 
bridges  which  may  be  necessary,  and  which  the  public  con- 
venience requires,  within  their  respective  counties,  and  to 
keep  the  same  in  repair."  As  the  bridges  in  question  are 
within  the  county,  it  would  seem,  under  this  power,  that 
the  board  of  supervisors  had  the  authority  to  determine 
whether  the  public  convenience  required  their  construction, 
and  to  bind  the  county  by  a  contract  for  the  erection  of  the 
same.  Unless  there  is  some  statutory  limitation  upon  their 
power  over  the  subject  within  the  limits  of  the  cities  and 
towns  of  the  county,  there  is  no  more  reason  for  holding 
that  a  county  may  not  build  a  bridge  in  a  city  or  a  town  than 
that  they  may  not  do  so  in  any  other  part  of  the  county.  Section 
796  of  the  Code  authorizes  the  board  of  supervisors  to  levy 
an  annual  tax  of  not  less  than  three  mills  on  the  dollar  "  for 
making  and  repairing  bridges."  This  tax  is  levied  upon  all 
the  property  of  the  county.  If  the  board  of  supervisors 
liad  no  power  to  use  any  part  of  this  tax  to  build  bridges 
across  the  streams  in  cities,  the  property  owners  in  the  cities 
would  be  required  to  pay  a  tax,  no  part  of  which  could  be 
expended  in  building  bridges  across  streams  which  intersect 
the  public  streets  of  a  city. 

It  is  claimed  that  section  527  of  the  Code  precludes  the 
county  from  building  the  bridges  in  question.  That  section 
is  as  follows:  "The  city  council  shall  have  the  care,  super- 
vision and  control  of  all  public  highways,  bridges,  streets, 
alleys,  public  squares  and  commons  within  the  city,  and  shall 
cause  the  aame  to  be  kept  open  and  in  repair,  and  free  from 
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nuisances.  All  public  bridges  exceedin<5  forty  feet  inlengih, 
over  any  stream  crossing  a  state  or  county  highway,  shall  be 
constructed  and  kept  in  repair  by  the  county:  provided, tliat 
the  city  council  may  appropriate  a  sum  not  exceeding  ten 
dollars  per  lineal  foot  to  aid  in  the  construction  of  any  county 
bridge  within  the  limits  of  such  city,  or  may  appropriate  a 
like  sum  to  aid  in  the  construction  of  any  bridge  contiguous 
to  said  city  on  a  highway  leading  to  the  same." 

It  is  claimed  that,  because  the  bridges  in  question  are  not 
"  buiU  over  a  stream  crossing  a  state  or  county  road^'*  the 
board  of  supervisors  has  no  power  to  bind  the  county  by 
causing  the  same  to  be  constructed.  It  is  true  that  the  cited 
section  provides  that  such  bridge  shall  be  built  by  the  county, 
and  that  the  city  within  the  corporate  limits  of  which  the 
bridge  is  erected  may  aid  in  the  construction  thereof.  But 
this  power  does  not  preclude  the  county  from  exercising  its 
authority  to  build  bridges  at  other  places  where  the  public 
convenience  may  require.  And  these  places  may  as  well  be 
in  cities  and  upon  streets  as  in  the  county.  Counsel  for  the 
appellant  argue  this  case  as  though  these  bridges  were  f;)r 
the  convenience  of  the  inhabitants  of  Council  BluflPs.  In 
the  larger  cities  of  the  state,  where  the  inhabitants  in  some 
instances  are  more  numerous  than  all  the  county  outside  the 
city,  and  where  all  the  people  of  the  county  have  occasion  to 
travel  the  streets,  as  they  do  the  county  roads  leading  to 
them,  public  convenience  requires  that  streams  crossed  by 
streets  should  be  bridged  the  same  as  county  roads;  and  cities 
have  no  power  to  levy  a  bridge  tax.  It  seems  to  us  that  the 
question  in  this  case  was  determined  in  the  case  of  Bell  v. 
Foutch^  21  Iowa,  119.  It  is  true,  section  627  of  the  Code 
is  not  in  precisely  the  same  language  as  the  corresponding sec- 

^  '  tion  in  the  Revision  of  1860,  under  which   that  case   waa 

p '  determined;  but  the  change  in  the  section,  in  our  opinion, 

['"  does  not  limit  the  general  power. 

We  think  the  demurrer  to  the  answer  should  have  been 

[  sustained.  Reversed. 

Seevebs,  J.,  took  no  part  in  the  decision  of  this  case. 


\/ 
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The  Iowa  City  Bank  v.  Weber. 

1.  Fraudulent  Conveyance  of  Note  and  Mortgage:  byidbnce. 
Action  to  subject  a  note  and  mortgage  held  by  defendant  to  the  pay- 
ment of  a  debt  owing  by  defendant's  husband,  on  the  ground  that  the 
note  and  mortgage  in  equity  belonged  to  the  husband;  but,  upon  con- 
sideration of  the  evidence,  held  that  it  appeared  that  they  had  been 
transferred  to  the  defendant  in  good  faith  and  for  value,  to-wit,  to 
repay  her  for  money  which  she  had  years  before  advanced  to  her  bus* 
band,  with  the  understanding  tliat  it  should  be  repaid;  and  a  decree  for 
plaintiff  is  reversed. 

Appeal  from  Johnson  District  Court. 
"Wednesday,  June  22. 

Action  in  equity  to  subject  a  certain  note  and  mortgage 
held  by  the  defendant  Frances  Weber  to  an  execution  issued 
upon  a  judgment  rendered  in  favor  of  the  plaintiff,  and 
against  the  defendant's  husband,  Martin  Weber.  There  was 
a  decree  for  the  plaintiff,  and  the  defendant  appeals. 

Baker  ik  Ball^  for  appellant. 

I 

Milton  Remlei/y  for  appellee. 

Adams,  Ch.  J. — The  note  and  mortgage  were  executed  for 
$300,  being  a  part  of  the  purchase-price  of  a  tract  of  land 
sold  by  the  defendant's  husband  to  one  King.  The  plaintiff 
insists  that  they  are  the  property  of  the  execution  debtor ; 
or,  if  transferred  by  him  to  his  wife  so  as  to  pass  title  as 
between  them,  the  transfer  was  without  consideration,  and 
made  to  hinder  and  defraud  creditors.  The  defendant  insists 
that  she  received  the  same  by  way  of  reimbursement  for 
money  advanced  by  her  to  her  husband  many  years  before. 
The  evidence  seems  to  be  quite  clear  that  the  defendant 
received  $500  from  her  father,  which  was  used  by  her  hus- 
band in  removing  an  incumbrance  from  certain  land  stand- 
ing in  his  name,  and  in  making  improvements  thereon.  The 
doubt,  if  any,  is  as  to  whether  the  advancement  was  not 
intended  as  a  gift.     The  court  below  must  have  thought  that 
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it  was  so  intended.  We  have  read  the  evidence  separ- 
ately, and  have  reached  the  conclusion  that  it  was  not  so 
intended. 

The  defendant  testified  that  it  was  understood  between  her 
and  her  husband  that  she  was  to  have  an  interest  in  the  land, 
and  her  husband  testified  that  she  was  to  have  her  money 
back  when  the  land  should  be  sold.  The  plaintiff  insists  that 
they  are  not  worthy  of  credit,  and  that  their  story,  as  a  whole,  is 
disjointed,  inconsistent  and  improbable;  but  we  are  unable  to 
think  that  the  plain tiiF's  position  can  properly  be  sustained.  We 
are  not  accustomed,  in  determining  questions  of  fact  of  this 
kind,  to  set  out  the  evidence,  or  do  much  more  than  state  oui 
conclusion.  It  seems  more  probable  to  us  than  otherwise 
that  the  transaction  in  which  the  defendant  acquired  the  note 
and  mortgage  was  an  honest  one,  and  that  the  court  erred  in 
holding  that  they  should  be  subjected  to  the  husband's  debt 

Reversed. 


The  State  v.  Habeble  et  al. 

11^  266  1.  House  of  111  Fame:  refutation  as  evidence:  chap.  142,  laws 

or  1884:  constitutionalitt.  Section  4  of  Chap.  142  of  Laws  of 
1884,  which  provides  that  '*  the  state,  upon  the  trial  of  any  person 
indicted  for  keeping  a  house  of  ill  fame,  may,  for  the  purpose  of  estab- 
lishing^ the  character  of  the  house  kept  by  defendant,  introduce  evi- 
dence of  the  general  repatation  of  the  house  so  kept,  and  such  evidence 
shall  be  competent /or  bmcK  purpose,**  is  not  unconstitutional,  on  the 
ground  that  ib  authorizes  a  conviction  upon  evidence  of  reputation 
merely ;  for  a  conviction  cannot  be  had  without  further  establishing  the 
fact  that  the  house  is  ''resorted  to  for  the  purpose  of  prostitution  or 
lewdness."    See  §  1  of  said  act. 

2.  Evidence:  ikpeachueett:  instruction.  An  instruction  as  follows: 
"  yVhen  it  is  successfully  proven  that  the  general  reputation  of  a  wit- 
ness for  general  moral  character  is  bad,  the  witness  is  impeached,  and 
the  jury  will  be  warranted  in  disregarding  the  testimony  of  such  wit- 
ness as  unworthy  of  belief.  The  defendants  have  been  witnesses  in  their 
own  behalf,  and  are  subject  to  be  impeached,  the  same  as  other  wit- 
nesses,"— Jield  not  erroneous  as  assuming,  by  the  use  of  the  word 
'*  wheh,''  that  defendants  had  been  impeached;  nor  because  the  word 
"  may  **  was  noO  used  instead  of  "  will." 


-  \ 


JUNE  TERM,  1887.  139 
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Appeal  from  Mitchell  District  Court.  I  80    ao 

THUJttSDAY,  JUNB  23. 

The  defendants  were  convicted  of  the  crime  of  keeping  a 
liouse  of  ill  fame,  and  they  appeal. 

Z.  M.  Ryce^  for  appellants. 

A,  J.  Baker^  Attorney-general^  for  the  State, 

RoTHBocK,  J. — It  is  provided  by  chapter  142  of  the  Laws 

of  the  Twentieth  General  Assembly  that,    '« if  any   person 

1.  HOUSE  of  ill   k^eps  a  house  of  ill  fame  resorted  to  for  the  pur- 

tuS^jwevi-^*'  pose  of  prostitution  or  lewdness,   such   person 

i«!^aw9  o£^'    shall  be  punished  by  imprisonment  in  the  peni- 

18Sls  constl"  ■*■  v  i  r 

tuuonaiity.  tontiary  not  less  than  six  months  nor  more  than 
live  years."  And  section  4  of  the  act  provides  that  "  the 
state,  upon  the  trial  of  any  person  indicted  for  keeping  a 
house  of  ill  fame,  may,  for  the  purpose  of  establishing  the 
character  of  the  hoHse  kept  by  defendant,  introduce  evidence 
of  the  general  reputation  of  the  house  so  kept,  and  such  evi- 
dence shall  be  competent  for  such  purpose."  The  court 
instructed  the  jury  that  "  the  burden  is  on  the  state  to  prove 
that  the  defendants  kept  the  house  in  question,  and  that  it 
was  kept  by  them  as  a  house  of  ill  fame  in  fact,  and  by  their 
procurement  or  permission  it  was  resorted  to  for  the  purpose 
of  prostitution  or  lewdness.  For  the  purpose  of  estiablish- 
ing  the  character  of  the  house  kept  by  defendants,  evidence 
of  the  general  reputation  of  such  house,  as  so  kept,  is 
competent  for  the  consideration  of  the  jury  as  a  circumstance 
in  the  case." 

It  is  claimed  by  counsel  for  appellants  that  this  instruction 
is  erroneous,  because  section  4  of  the  act  above  cited,  and 
upon  which  the  instruction  is  based,  is  unconstitutional.  It 
is  said  that  such  a  law  deprives  the  accused  of  property  or 
liberty  without  due  process  of  law,  because  he  may  be  con- 
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victed  of  crime  upon  evidence  of  tjie  mere  reputation  of  the 
liou8e  kept  by  him.  It  will  be  observed  that,  under  the  stat- 
ute, two  propositions  are  necessary  to  be  established  in  order 
to  authorize  a  conviction  for  the  crime:  (1)  That  the  house 
in  question  is  a  house  of  ill  fame, — that  is,  that  it  is  a  house 
of  bad  repute  or  evil  notoriety;  and  (2)  that  it  is  resorted  to 
for  the  purpose  of  prostitution  or  lewdness.  Under  the  stat- 
ute in  question  it  is  competent  to  establish  the  first  proposi- 
tion by  proof  of  tlie  reputation  or  character  of  the  house. 
The  very  fact  required  to  be  proved  rests  upon  the  character 
or  reputation  of  the  house.  To  establish  the  other  required 
fact  it  is  necessary  to  prove  as  a  fact  that  the  house  is  resorted 
to  for  the  purpose  of  prostitution  or  lewdness. 

The  defendants'  counsel  cite  the  cases  of  State  v,  Beswickj 
1 3  E.  I.,  211 ;  State  v,  Kartz^  Id.  528,  and  People  v,  Lyon,  27 
Hun,  180, — as  sustaining  the  objection  he  makes  to  the  sec- 
tion of  the  law  under  consideration.  These  cases  are  not  in 
point.  The  statutes  therein  declared  to  be  unconstitutional 
authorize  a  conviction  for  crime  upon  evidence  of  reputation 
alone,  without  proof  of  the  crime  denounced  by  the  law.  In 
order  to  authorize  a  conviction  of  keeping  a  house  of  ill 
fame,  it  is  necessary  to  prove  the  fact  that  it  is  resorted  to 
for  the  purpose  of  prostitution  or  lewdness.  "We  think  the 
law  is  not  unconstitutional,  and  that  the  instruction  com- 
plained of  is  not  erroneous. 

The  court  further  instructed  the  jury  as  follows:     **  When 

it  is  successfully  proven  that  the  general  reputation  of  a  wit- 

a.  evtdbnce:    ness  for  general  moral  character  is  bad,  the  wit- 
impeachment:  ..  ,j  Ji.1*  MIU  i.^J 

instruction,  ness  IS  impeached,  and  the  jury  will  be  warranted 
in  disregarding  the  testimony  of  such  witness,  as  unworthy 
of  belief.  The  defendants  have  been  witnesses  in  their  own 
behalf,  and  are  subject  to  be  impeached,  the  same  as  any  other 
witness."  This  instruction  is  claimed  to  be  erroneous, 
because  it  assumes  that  the  defendants  were  impeached.  "We 
do  not  think  it  is  vulnerable  to  this  objection.  The  use  of 
the  expression,  "  when  it  is   successfully  proven,"  etc.,   is 
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equivalent  to  saying,  "  if  it  be  successfully  proven,"  etc.  It 
is  further  claimed  that  the  court,  instead  of  directing  the 
jury  that  they  will  be  warranted  in  disregarding  the  testi- 
mony of  such  a  witness,  should  have  stated  that  th'f^y  mai/  be 
warranted  in  disregarding  such  testimony..  We  are  unable 
to  perceive  any  diflference  in  the  form  of  expression.  The 
jury  were  not  bound  by  the  instruction  to  reject  the  testi- 
mony. The  evidence  has  not  been  presented  to  this  court 
upon  this  appeal,  and  we  cannot  say  that  there  was  anything 
in  the  case  requiring  the  instruction  under  consideration  to 
be  qualified  in  any  way,  as  that  the  testimony  of  an  impeached 
witness  should  be  considered  in  connection  with  corrobora- 
tive evidence.  We  are  to  presume  that  the  witnesses  were 
not  corroborated.  .  If  they  were,  the  court  doubtless  would 
have  called  the  attention  of  the  jury  to  that  fact. 

We  think  the  judgment  must  be 

Affirmed. 


McDowell  v.  Booth. 
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1.  Appeal  from  Justise:  default:  filing  answer:  ti^b:  discrb-  -- — U^l 
TiON  of  court.  Oae  who  appeals  from  a  judgment  by  default  ren- 
dered against  him  by  a  justice  of  the  peace,  may  file  an  answer  in  the 
appillate  court,  (Code  §  3396.)  but  he  can  do  so  as  matter  of  right  only 
before  the  case  is  called  for  trial;  (Code,  §  2636;)  and  where  he  makes 
no  showing  excusing  his  failure  to  file  his  answer  in  proper  time,  the 
court  does  not  abuse  its  discretion  by  deuying  him  leave  to  file  it  after 
the  time  for  trial  is  reached. 

Appeal  from  Cerro  Gordo  Circuit  Court. 
TnuESDAY,  June  23. 

Statibery  <b  Clarlc^  for  appellant. 

Bu8h  dk  Uuruy  for  appellee. 

Bbed,  J. — The  amount  involved  in  this  action  being  less 
than  $100,  the  canse  comes  into  this  conrt  on  the  following 
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G^ertificate  of   the   trial   jadge:    "  (1)    When    both   parties 
appeared  in  a  caase  which  came  on  for  trial  in  a  justice's 
coart,  and  the  plaintiff  filed  an  itemized  account  for  services 
rendered  as  a  physician,  duly  verified,  and  claimed  judgment 
by  oral  pleading  thereon,  but  the  record  of  the  justice  does 
not  show  whether  the  defendant   filed   any  pleading,  bat, 
judgment  being  rendered  against  the  defendant,  he  appeared 
in  the  January  term,  1886,  of  the  circuit  court,  where  the 
defendant  appeared  by  his  attorney,  and  the  cause  was  con- 
tinued to  the  May  term,  1886,  (trial  notice  having  been  pre- 
viously filed  by  both   parties  April  16th  and   April    28d, 
1886,)  the  defendant  still  appearing,  and  a  jury  called  and 
sworn  as  to  qualifications  to  try  the  cause,  when  defendant 
asked  leave  of  the  court  to  file  an  answer  in  general  denial 
of  the  plaintiff's  claim,  and  of  the  value  of  the  services  sued 
upon,  no  previous  request  having  been  made  of  the  court  to 
file  the  same  in  such  case,  could  the  defendant,  as  a  matter 
of   right,  file   such   answer?      (2)  Under   the  state  of  facts 
above  related,  would  the  court  have  the  discretion  to  deny 
the  defendant  the  right  to  file  such  answer,  discharge  the 
jury,  and  render  judgment  against  the  defendant  as  upon 
default  for  want  of  answer?     (3)  If  the  court  did  have  such 
discretion,  would  it  be,  under  such  circumstances,  an  abuse 
of  discretion  to  do  so,  in  the  absence  of  any  rule  of  court  as 
to  the  filing  of  pleadings  in  appeal  cases  from  justice's  courts?" 
As  the  judgment  record  of  the  justice  did  not  show  that 
any  answer  was  filed   before  him,  the   presumption  is  that 
none  was  filed,  and  this  presumption  is  strengthened  by  the 
fact  that  defendant  offered  to  file   an  answer  in  the  circuit 
court-      Defendant  must  be   regarded,  therefore,  as  having 
been  in  default  in  the  justice's  court.     But  he  had  the  right, 
under  the  statute,  (Code,  §  3596,)  to  file  in  the  circuit  court 
any  pleading  necessary  to  properly  set  forth  any  defense  he 
may  have  had  to  the  action.     He  did  not  offer  to  file  his 
answer,  however,  until  after  the  cause  was  reached  for  trial. 
It  is  provided  by  section  2636  that  all  pleadings  must  be 
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iiled  by  tbe  time  the  cause  is  reached  for  trial.  It  is  true, 
this  provision  is  contained  in  tlie  chapter  on  pleadings,  and 
has  general  reference  to  the  pleadings  in  canses  originally 
brought  in  the  district  and  circuit  courts.  But  we  think  it 
applies  as  well  in  canses  coming  into  the  circuit  court  by 
appeal  from  justice's  court;  for  causes  of  that  character  are 
governed,  in  that  court,  by  the  same  rules  of  practice  tliat 
are  applicable  to  causes  brought  there  originally.  Defend- 
ant's oifer,  then,  came  too  late.  lie  was  not,  as  a  matter  of 
right,  entitled  to  tile  a  pleading  at  that  time.  The  court,  in 
the  exercise  of  its  discretion  in  a  proper  case,  might  permit 
a  pleading  to  be  filed  at  that  time,  but  was  not  bound  to  do 
BO-  It  does  not  appear  that  any  showing  was  made  excusing 
the  failure  to  file  the  pleading  at  the  proper  time.  The 
court,  then,  did  not  abuse  its  discretion  in  refusing  to  permit 
it  to  be  then  filed. 

We  therefore  answer  the  first  and  second  questions  certified 
in  the  affrmative,  and  the  third  in  the  negative. 

Affibhsd. 


MoGbb€K)b  v.  The  Fulleb  Implement  Co. 

1.  Pleading:  bvidrncb:  vabcance:  corporate  name.  The  value 
of  services  rendered  to  one  corporation  cannot  be  recovered  in  a  suit 
against  another  corporation,  on  the  ground  that  the  two  corporations  are 
identical,  and  that  there  was  only  a  change  of  name,  unless  the  fact  thus 
relied  on  is  distinctly  averred  in  the  pleading. 

Appeal  from  Greston  Superior  Court, 
Thubsday,  Junb  23. 

AonoN  upon  an  account  for  service.  There  was  a  trial  to  a 
jury,  and  verdict  and  judgment  were  rendered  for  the  plaintiff. 
Tbe  defendant  appeals. 

Maxwell  <b  Leonard^  for  appellant. 
Gregory  dh  Wicksy  for  appellee. 
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McGregor  y.  The  Fuller  Implement  Co. 

Adams,  Ch.  J. — The  plaintiff  appears  to   have  recovered 

for  services  from  the  1st  day  of   December,    18S5.      The 

'  defendant  is  a  corporation  organized  January  1,  1886.     It 

insists  that  it  could  not  be  held  liable  for  services  rendered 

I 

before  its  organization. 

The  fact  appears  to  be  that  a  certain  business  was  con- 
ducted by  a  corporation  called  the  Fuller  Implement  &  Coal 
Company.  The  services  rendered  by  the  plaintiff  during  the 
month  of  December,  1885,  appear  to  have  been  rendered  for 
that  company.  January  1,  1886,  the  defendant  company 
was  organized,  and  took  up  and  carried  on  the  business  there- 
tofore carried  on  by  the  Fuller  Implement  &  Coal  Company. 

There  was  evidence  tending  to  show  that  the  stock  in  both 
companies  was  owned  by  one  A.  R.  Fuller;  and  the  plaintiff 
contends  that  the  two  companies- were  identical,  and  that  the 
organization  which  took  place  January  1,  1886,  was  in  effect 
nothing  but  a  change  of  name.  The  petition,  however,  does 
not  aver  an  identity  between  the  defendant  and  a  company 
existing  prior  to  January  1,  1886,  and  it  appears  to  us  that 
the  defendant  was  not  bound  to  come  prepared  to  disprove 
such  identity.  It  is  true  that  A.  R.  Fuller  appeared  as  a 
witness,  and  that  upon  his  testimony  the  plaintiff  relies  to 
show  that  he  owned  the  whole  stock  in  both  companies,  and 
that  they  were  identical.  But  it  may  be  that  Fuller  did 
not  own  the  whole  stock  in  both  or  either  of  the  companies. 
If  there  were  other  stockholders  in  the  defendant  company, 
they  had  a  right  to  assume  that  the  company  could  not  be 
charged  with  any  liability  which  had  accrued  against  some 
other  company  before  the  organization  of  the  defendant. 

Where  a  corporation  is  to  be  called  upon  to  defend  against 
a  liability  which  accrued  against  some  other  corporation,  it 
seems  to  us  that  the  defendant  is  entitled  to  be  apprised  in 
advance  of  the  name  of  the  company  with  whom  it  is  charged 
with  being  identical,  and  a  distinct  issue  be  tendered.  Any 
other  rule,  it  appears  to  us,  might  result  in  great  inconven- 
ience and  hardship. 

We  think  that  the  judgment  must  be  Keveksed. 


'.  I 
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AvnesoQ  v.  Thontad. 


Arneson  V.  Thokstad. 

1.  Practice  on  Appeal;  instructions  not  excepted  to.    Error  in 

iastractions  not  excepted  t9  is  no  ground  for  reversal. 

2.  Criminal  Law:  arrest:  speedt  trial:  delay  on  account  of 

intoxication.  In  an  action  against  a  constable  for  confining  plaintiff 
for  a  time  after  his  arrest,  instead  of  taking  him  at  once  before  a  justice 
for  triaUthe  coart  instructed  the  jary  that  it  was  the  duty  of  the  defend- 
ant, after  arresting  the  plaintiff,  to  take  him  before  the  justice  without 
delay,  unless  he  was  so  intoxicated  as  to  be  apparently  unfit  to  attend  to 
his  own  rights,  or  unless  he  had  other  legal  excuse  for  such  failure. 
Held  that,  if  the  last  clause  was  too  general  in  not  stating  what  won  Id 
constitute  other  legal  excuse,  yet  it  was  not  prejudical  to  plaintiff  in  this 
case,  because  the  evidence  showed  that  plaintiff  was  in  fact  intoxicated; 
which  was  a  good  legal  excuse  for  not  bringing  him  at  once  to  trial;  for, 
even  if  he  was  not  so  intoxicated  as  to  be  unable  to  attend  to  his  own 
rights,  the  justice  could  not  properly  be  subjected  to  the  annoyance  of 
trying  him  while  in  that  condition. 

8.  Praotice  on  Appeal:  oonflictino  rulings  of  trial  court:  pre- 
suiiPTiON  IN  FAVOR  OF  LAST  RULING.  Where  the  instructions  of  the 
court  proceeded  upon  the  theory  that  there  was  evidence  on  a  certain 
point,  and  a  special  interrogatory  was  submitted  on  that  point,  but  the 
jury  omitted  to  answer  the  interrogatory,  and  plaintiff  moved  for  a  new 
trial  on  that  ground,  but  the  court  overruled  the  motion,  held  that  it 
must  be  presumed  that  the  court,  upon  further  deliberation,  concluded 
that  there  was  no  evidence  to  justify  the  submission  of  the  question  to 
which  the  interrogatory  related,  and  that,  in  the  absence  of  the  evidence, 
it  must  be  further  presumed  by  this  court  that  the  last  conclusion  of  the 
trial  court  was  correct,  and  that  it  properly  overruled  the  motion  for  a 
new  trial. 

Appeal  from  Mitchell  Circuit  Court. 

Thursday,  June  23. 

Action  to  recover  for  false  imprisonment,  and  for  oppres- 
sive conduct  towards  the  plaintiff  by  the  defendant  as  con- 
stable. There  was  a  trial  to  a  jury,  and  verdict  and  judg- 
ment were  rendered  for  the  defendant.     The  plaintiff  appeals. 

Z.  M.  Byce^  for  appellant. 

No  appearance  for  appellee. 
Vol.  LXXII— 10 
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Ameson  v.  Thorstad. 


Adams,  Ch.  J. — The  defendant,  under  a  warrant  issued  to 
liim  by  a  justice  of  the  peace,  arrested  the  plaintiff,  and  con- 
lined  him  for  a  short  time,  previous  to  bringing  him  before 
the  justice,  in  a  railroad  box  car.  Tlie  plaintiff  claims  that 
the  defendant  was  guilty  of  a  wrong  in  not  bringing  him 
before  the  justice  at  once,  in  order  that  he  might  be  afforded 
a  speedy  trial,  and  still  further  in  confining  him  in  such  a 
place,  to-wit,  in  a  box  car  which  was  unventilated  and  dirty, 
and  in  which  there  was  nothing  to  sit  on  or  lie  on  but  the 
floor.  The  evidence  is  not  set  out,  and  we  have  no  means  of 
knowing  what  the  condition  of  the  car  was,  or  how  long  the 
plaintiff  was  confined  in  it.  The  jury  found  specially  that 
he  was  intoxicated  at  the  time  of  his  arrest,  and  it  seems 
probable  that  it  was  on  account  of  his  intoxication  that  he 
was  not  brought  immediately  before  the  justice  for  trial. 

I.  The  plaintiff  assigns  as  error  the  giving  of  certain 
instructions.  We  are  not  impressed,  from  such  examination 
1.  pRACTic«     as  ^6  have  given  them,  that  they  contain  any 

hisu-uctions      error;  but,  if  we  thought  otherwise,  we  could 

not  excepted  ^         i      ^i  j     ^  i    i. 

to.  not  make  the  error  a  ground  of  reversal,  because 

the  instructions  are  not  excepted  to. 

II.  The  plaintiff  asked  the  court,  in  substance,  to  instruct 
the  jury  that  it  was  the  duty  of  the  defendant,  after  arrest- 

in£:  the  plaintiff,  to  take  him  before  the  lustice 

2.  CRIMINAL  or'  J 

i*%dv trfai'  without  delay,  unless  he  was  so  intoxicated  as  to 
coiSTt  of  fn-  ^®  apparently  unfit  to  attend  to  his  own  rights, 
toxication.       ijij^ig  instruction  the  court  gave,  adding,  however, 

as  a  modification,  '*  or  unless  the  oflBcer  had  other  legal  excuse 
for  such  failure."  The  plaintiff  complains  of  the  modification. 
The  objection  made  is  that  the  court  did  not  explain  what 
wais  meant  by  "  other  legal  excuse,"  nor  make  any  reference 
to  the  proofs.  To  this  we  have  to  say  that  we  do  not  think 
that  the  plaintiff  could  have  been  prejudiced.  The  jury 
found  specially  that  he  was  intoxicated.  Being  in  that  con- 
dition, he  had  no  right  to  an  immediate  trial.  "We  do  not 
say  that  it  was  impossible  for  him  to  be  in  what  might  be 
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called  a  state  of  intoxication,  and  yet  able  to  attend  to  Iiis 
rights;  but  the  justice  could  not  properly  be  subjected  to 
the  annoyance  of  trying  him  when  in  a  state  of  intoxication, 
even  if  he  were  capable  of  attending  to  his  rights.  The 
intoxication,  tlien,  which  is  shown  to  have  existed,  constituted 
a  good  legal  excuse  for  not  bringing  the  plaintiff  immediately 
before  the  justice,  and  he  cannot  properly  contend  that,  if 
the  instruction  had  been  more  explicit  upon  the  question  as 
to  what  constitutes  a  legal  excuse,  the  result  might  have  been 
differtnt. 

III.  There  remained  at  most  but  one  other  question,  and 
that  was  as  to  whether  the  car  was  a  suitable  place  in  which 

to   confine   him.     The   court   below   seemed  to 

3.  I'RACTICK  . 

ou  appeal-       think,  at  the  time  the  lury  was  chari^ed,  that 

ir/wcoun        there  was  such  question  under  the  evidence,  and 

KuV'o"*'"    the  jury  was  instructed  to  that  effect.     A  specific 

jrfi  ruling.       interrogatory,   also,    was    submitted,   requiring 

ilie  jury  to  find  specially  whether  the  car  was  a  suitable 

]/iace  iu  which  to  confine  the  plaintiff.     This  interrogatory 

ihe  jury  omitted  to  answer,  and  the  plaintiff  moved  for  a 

new  trial  on  account  of  the  omission.     The  court  overruled 

the  motion,  and  the  plaintiff  insists  that  the  court  erred  in  so 

doing. 

Upon  this  point  we  have  to  say  that  it  does  not  appear 
that  the  jplaintiff  was  prejudiced.  The  burden  was  upon 
him  to  prove  that  the  car  was  unsuitable.  If  he  failed  to  do 
it,  we  must  assume  that  the  interrogatory,  if  answered,  would 
have  so  shown.  The  evidence  is  not  set  out,  and  all  we  know 
about  it  is  merely  what  can  be  inferred  from  what  the  court 
did.  It  first  instructed  the  jury  upon  the  theory  that  there 
was  evidence  tending  to  show  that  the  car  was  unsuitable. 
In  the  absence  of  anything  else,  we  should  be  justified  in 
inferring  that  there  was  such  evidence.  But  we  have 
another  and  subsequent  ruling  of  the  court,  and  that  is  in 
overruling  the  motion  for  a  new  trial  based  upon  the  ground 
of  the  omission  by  the  jury  to  answer  the  special  interroga- 
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The  State  y.  Haberle  et  al. 


it  was  80  intended.  We  have  read  the  evidence  separ- 
ately, and  have  reached  the  conclasion  that  it  was  not  bo 
intended. 

The  defendant  testified  that  it  was  understood  between  her 
and  her  husband  that  she  was  to  have  an  interest  in  the  land, 
and  her  husband  testified  that  she  was  to  have  her  money 
back  when  the  land  should  be  sold.  The  plaintiff  insists  that 
they  are  not  worthy  of  credit,  and  that  their  story,  as  a  whole,  is 
disjointed,  inconsistent  and  improbable;  but  we  are  unable  to 
think  that  the  plaintiff's  position  can  properly  be  sustained.  We 
are  not  accustomed,  in  determining  questions  of  fact  of  this 
kind,  to  set  out  the  evidence,  or  do  much  more  than  state  out 
conclusion.  It  seems  more  probable  to  us  than  otherwise 
that  the  transaction  in  which  the  defendant  acquired  the  note 
and  mortgage  was  an  honest  one,  and  that  the  court  erred  in 
holding  that  they  should  be  subjected  to  the  husband's  debt 

Bbvebssd. 


The  State  v.  Habeble  et  al. 


124  W  1-  HouBe  of  111  Fame:  heputatiok  as  evidence:  chap.  142,  laws 

or  1884:  constitution alitt.  Section  4  of  Chap.  142  of  Laws  of 
1884,  which  provides  that  '*  the  state,  upon  the  trial  of  any  person 
indicted  for  keepin;?  a  house  of  ill  fame,  may.  for  the  purpose  of  estab- 
lishinflf  the  character  of  the  house  kept  by  defendant,  introduce  evi- 
dence of  the  general  reputation  of  the  house  so  kept,  and  such  evidence 
shall  be  competent  for  such  purpose,^*  is  not  unconstitutional,  on  the 
srround  that  it  authorizes  a  conviction  upon  evidence  of  reputation 
merely ;  for  a  conviction  cannot  be  had  without  further  establishin^r  the 
fact  that  the  house  is  "resorted  to  for  the  purpose  of  prostitution  or 
lewdness.'*    See  §  1  of  said  act 

2.  Evidenoa:  iicpeachsibnt:  instruction.  An  instruction  as  follows: 
**  When  it  is  successfully  proven  that  the  general  reputation  of  a  wit- 
ness for  general  moral  character  is  bad,  the  witness  is  impeached,  and 
the  jury  will  be  warranted  in  disregarding  the  testimony  of  such  wit- 
ness as  unworthy  of  belief.  The  defendants  have  been  witnesses  in  their 
own  behalft  and  are  subject  to  be  impeached,  the  same  as  other  wit- 
nesses,**— Md  not  erroneous  as  assuming,  by  the  use  of  the  word 
'*  wheh,"  that  defendants  had  been  impeached;  nor  because  the  word 
•*  may  '*  was  nol  used  instead  of  **  will.** 
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Appeal  from'  Mitchell  District  Court. 

Thursday,  June  23. 

The  defendants  were  convicted  of  the  crime  of  keeping  a 
house  of  ill  fame,  and  they  appeal. 

Z.  M.  Ryce^  for  appellants. 

A.  «/*.  Baher^  Attorney-general^  for  the  State. 

RoTHKoOK,  J. — It  is  provided  by  chapter  142  of  the  Laws 
of  the  Twentieth  General  Assembly  that,  **  if  any  person 
1.  HOUSE  of  111  '^cGps  a  house  of  ill  fame  resorted  to  for  the  pur- 
{um^iw^ev"^^'  pose  of  prostitution  or  lewdness,  such  person 
MiJ^aws  o?^'  shall  be  punished  by  imprisonment  in  the  peni- 
tutionaiity.  tentiary  not  less  than  six  months  nor  more  than 
iive  years."  And  section  4  of  the  act  provides  that  "  the 
state,  upon  the  trial  of  any  person  indicted  for  keeping  a 
house  of  ill  fame,  may,  for  the  purpose  of  establishing  the 
character  of  the  house  kept  by  defendant,  introduce  evidence 
of  the  general  reputation  of  the  house  so  kept,  and  such  evi- 
dence shall  be  competent  for  such  purpose."  The  court 
instructed  the  jury  that  "  the  burden  is  on  the  state  to  prove 
that  the  defendants  kept  the  house  in  question,  and  that  it 
was  kept  by  them  as  a  house  of  ill  fame  in  fact,  and  by  their 
procurement  or  permission  it  was  resorted  to  for  the  purpose 
of  prostitution  or  lewdness.  For  the  purpose  of  establish- 
ing the  character  of  the  house  kept  by  defendants,  evidence 
of  the  general  reputation  of  such  house,  as  so  kept,  is 
competent  for  the  consideration  of  the  jury  as  a  circumstance 
in  the  case." 

It  is  claimed  by  counsel  for  appellants  that  this  instruction 
is  erroneous,  because  section  4  of  the  act  above  cited,  and 
upon  which  the  instruction  is  based,  is  unconstitutional.  It 
is  said  that  such  a  law  deprives  the  accused  of  property  or 
liberty  without  due  process  of  law,  because  he  may  be  con- 
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Eyerly  v.  Jasper  County. 


9thers  to  the  railroad  company.  Much  of  the  money  paid  to 
the  county  treasurer  was  paid  by  him  to  the  railroad  com- 
pany, but  there  remained  in  his  hand's  a  sum  exceeding  the 
amount  of  plaintiff's  claim.  Before  the  suit  to  declare  the 
tax  illegal  was  commenced,  the  railroad  assigned  the  tax  in 
payment  of  an  indebtedness  incurred  in  building  the  road. 
The  agreed  statement  of  facts  recites  that  the  tax  was  illegal 
and  non-collectible,  "  and  the  payment  thereof  was  illegally 
exacted  from  the  several  tax-payers  who  made  payment  of 
their  taxes."  The  plaintiff  asks  in  his  petition  for  a  judg- 
ment and  order  for  the  payment  of  the  amount  of  his  claim 
out  of  the  money  in  the  hands  of  the  treasurer  received  in 
payment  of  the  railroad  tax,  and  the  judgment  rendered  by 
the  district  court  is  to  that  effect. 

II.  The  money  in  the  hands  of  the  treasurer  does  not 
belong  to  the  county,  nor  is  the  railroad  company  entitled  to 
it.  It  is  the  property  of  the  tax-payers,  as  it  was  illegally 
collected.  Code,  §  870,  provides  that  the  board  of  supervis- 
ors of  a  county  shall  direct  the  treasurer  to  refund  to  the  tax- 
payer any  tax  illegally  collected.  If  the  supervisors,  under 
this  section,  and  their  general  powers  to  exercise  control  over 
funds  in  the  treasury,  are  authorized  to  direct  and  require 
the  treasurer  to  refund  the  taxes  illegally  collected  in  this 
cftse,  the  tax-payer  is  not  entitled  to  recover  a  judgment 
against  the  county  for  the  amount  of  the  taxes  paid  by  him. 
See  Barnes  v.  Marshall  Co,^  5l>  Iowa,  20.  Neither  is  he 
entitled  to  a  judgment  in  the  nature  of  an  order  requiring 
the  county  to  direct  the  treasurer  to  repay  the  taxes,  or  to 
direct  the  supervisors  to  issue  an  order  to  the  treasurer  to 
that  effect,  for  these  obvious  reasons:  The  duty  of  the  treas- 
urer to  repay  the  taxes,  and  of  the  supervisors  to  require  him 
to  do  so,  pertains  to  the  discharge  of  their  official  functions  as 
officers  of  the  county,  a  political  corporation,  an  ideal  being, 
which  has  no  actual  physi?al  existence,  and  can  only  act  and 
is  only  known  through  these  and  other  officers.  This  being 
has  no  capacity  to  require  its  officers  to  act.     Therefore  the 


JUNE  TERM,  1887. 


151 


Curtis  V.  Pocahontas 


County. 


courts  cannat  require  it  to  attempt  such  a  thing.  But  any 
citizen  whose  rights  depend  upon  the  action  of  the  county  or 
the  county  officers  may,  by  proper  proceedings,  require  such 
officers  to  act.  The  proceedings  should  not  be  against  the 
county,  but  against  its  officers  charged  with  the  duty  of  act- 
ing for  it  in  the  matter  involved.  It  thus  appears  that  the 
plaintiff  has  mistaken  his  remedy;  and,  instead  of  proceed- 
ing against  the  county,  as  in  this  suit,  he  should  have  pro- 
ceeded against  the  treasurer  or  supervisors,  or  both,  by  a 
proper  action  of  mandamus. 

Our  conclusion  is  supported  by  these  considerations: 
Under  the'^judgment  asked  by  plaintiff,  and  rendered  by  the 
court  below,  the  county  would  be  liable  in  case  of  its  default 
or  failure  in  causing  the  amount  due  plaintiff  to  be  paid  by 
the  treasurer.  If  the  mone/  received  from  the  tax-payers 
for  any  reason  did  not  remain  in  the  hands  of  the  county 
treasurer,  the  county  must  make  good  the  fund,  and  pay 
plaintiff  the  amount  he  would  be  entitled  to  recover  there- 
from. But,  under  the  law  and  the  decision  of  this  court,  the 
^  county  cannot  be  made  liable  for  any  part  of  railroad  taxes 
paid  into  the  county  treasury. 

It  is  our  opinion  that  the  judgment  of  the  district  court 
ought  to  be  Bbvebsed. 


CuE'ns  V.  Pocahontas  County. 

1.  Highway;  jurisdiction  of  supervisors:  damages:  appeal; 
ESTOPPEL.  A  i>etitioQ  to  the  board  of  supervisors  that  a  certain 
described  highway  be  "  opened  for  travel,  as  provided  by  law/'  confers 
no  jarisdiction  to  establish  a  highway,  for  that  is  not  the  language  of 
the  petition ;  nor  does  it  confer  jurisdiction  to  open  for  travel  one  already 
established,  for  the  statute  gives  to  the  board  no  such  power.  And 
where,  on  such  petition,  the  board  ordered  that  **  the  location  of  the  road 
be  gnmted  as  asked  in  the  petition,''  and  allowed  plaintiff  $10 damages, 
and  she  appealed,  held  that  the  appeal  was  properly  dismissed,  because  the 
whole  action  of  the  board  was  void;  that  plaintiff  was  entitled  to  no  dam- 
ages, because  no  road  bad  been  established;  and  that  the  action  of  the 
board  did  not  work  an  estoppel  upon  the  county  to  set  up  on  the  appeal 
that  the  highway  had  been  established  many  years  before,  and  that, 
therefore,  plaintiff  wa^  not  entitled  to  damages. 
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Appeal  from  Pocahontas  Circuit  Court. 

Thursday,  June  23. 

The  facte  are  stated  in  the  opinion. 

Duffie  dk  Moody ^  for  appellant. 

Wright  <&  Farrell^  for  appellee. 

Sbevers,  J. —  The  following  petition  was  presented  to  the 
board  of  supervisors  of  the  defendant  in  1885:  "The  under- 
signed ask  that  the  highway  between  sections  twenty-nine 
(29)  and  thirty,  (30,)  and  extending  between  sections  thirty- 
one  (31)  and  thirty  two,  (32,)  south  to  the  county  line,  in 
township  ninety,  range  thirty  four,  be  opened  for  travel,  as 
required  by  Law;  and  that  the*highway  running  north  and 
south  through  the  center  of  said  section  twenty-nine  be 
vacated. "  The  only  question  in  this  appeal  relates  to  the 
first  matter  referred  to  in  the  petition,  there  being  no  con- 
troversy as  to  the  road  asked  to  be  vacated.  Upon  the  pre- 
sentation of  the  petition,  the  auditor  appointed  a  commis- 
sioner to  view  the  proposed  highway  and  vacation.  The 
commission  issued  to  such  commissioner  authorized 
him  "to  view,  and,  if  required,  locate,  a  highway."  The 
commissioner  reported  that  it  was  expendient,  and  for  the 
accommodation  of  the  public,  that  the  road  "  should  be 
located  as  petitioned  for."  A  day  was  fixed  by  the  auditor 
for  further  hearing,  and  notice  thereof  served  on  the 
plaintiff.  The  plaintiff  filed  a  petition  asking  for  dam- 
ages sustained  by  her  by  reason  of  the  location  of  said  road. 
The  auditor  appointed  appraisers  to  assess  the  damages  sus- 
tained. They  reported  that  she  was  entitled  to  $10,  and 
thereafter  the  board,  after  due  consideration,  determined  that 
the  location  of  the  road  be  granted  as  asked  in  the  petition. 
Thereupon  the  plaintiff'  appealed  to  the  circuit  court,  and 
the  defendant  in  such  court  pleaded  that  the  road  in  question 
had  been  duly  located  in   1871,  and  therefore  the  plaintiff 
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could  not  claim  damages  for  such  location.  To  this  the 
plaintiff  replied,  and  in  substance  pleaded  that  the  defend- 
ant was  estopped  by  the  acts  and  conduct  above  set  out  from 
claiming  that  any  highway  existed  over  said  land  prior  to 
January,  1886.  The  court  dismissed  the  appeal,  and  we  are 
required  to  determine  whether  it  erred  in  so  doing. 

Before  a  highway  can  be  lawfully  established,  a  petition 
asking  the  establishment  of  such  highway  must  be  presented 
to  the  board  of  supervisors.  Until  this  is  done,  the  board, 
has  no  jurisdiction  or  power  to  establish  a  highway, 
and,  if  it  does  so,  its  action  is  absolutely  void.  It  will  be 
observed  that  the  petition  did  not  ask  that  a  highway  be 
established,  but  the  relief  asked  was  that  "  the  highway  be 
open  for  travel."  Our  attention  has  not  been  called  to  any 
statute  authorizing  the  board  to  order  or  direct  an  established 
road  to  be  opened,  and  our  impression  is  that  there  is  no  such 
statute,  but  that  it  is  the  duty  of  the  highway  supervisors 
to  open  all  established  highways.  But,  be  this  as  it  may, 
the  petition,  did  not  ask  that  a  highway  be  established,  and 
therefore  the  board  exceeded  its  jurisdiction  and  power  when 
it  proceeded  to  do  so,  and  what  it  did  is  void,  and  without 
effect.  It  is  obvious,  we  think,  that  the  board  of  supervisors 
cannot,  by  reason  of  the  doctrine  of  estoppel,  obtain  juris- 
diction over  a  subject-matter  when  such  jurisdiction  has  not 
been  invoked  in  the  manner  provided  by  law.  Therefore  the 
acts  and  conduct  of  the  auditor  and  board  do  not  estop  the 
county  from  setting  up  the  defense  it  did.  The  plaintiff  is 
not  entitled  to  damages,  for  the  simple  reason  that  no  high- 
way was  established  by  the  board  of  supervisors  in  1886,  or 
since  1871.  Whether  one  was  legally  established  at  the  last- 
named  period  we  are  not  called  upon  to  determine. 

In  our  opinion  the  judgment  of  the  circuit  court  must  be 

Affibmbd. 
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Knox  v.  Moser  et  al. 

1.  Decree:  mistake:  motion  to  corubct.  A  motion  to  correct  a  decree 
by  striking  oat  a  clause,  on  thegroand  that  it  was  inserted  by  mistake, 
was  improperly  sustained,  where  it  appeared  that  the  decree  had  been 
prepared  by  the  concurrent  action  of  counsel  for  both  parties,  and  that 
the  mistake,  if  any,  was  not  one  of  fact,  but  related  to  the  legal  effect 
of  the  clause  in  question.  Mistakes  of  law  are  not  contemplated  by  § 
179 of  the  Code,  providing  for  altering  decrees  to  correct  evident  mis- 

Appeal f^rom  Dubuque  Circuit  Court* 

Thursday,  June  23. 

TriE  facts  are  stated  in  the  opinion. 

S,  P.  AdarriH^  for  appellants. 

Fouke  <b  Lyon^  for  appellee. 

Skevers,  J. — In  December,  1885,  a  decree  was  entered  in 
aTi  action  brought  to  foreclose  a  mortgage  by  the  plaintiff 
against  the  defendant  and  others.  The  mortgage  was  on  the 
real  estate  referred  to  in  Johnson  v.  Moaer^  66  Iowa,  536. 
In  August,  1886,  the  plaintiff  filed  a  motion  to  correct,  by 
striking  out  a  clause  in  the  decree,  on  the  ground  that  it  was 
made  a  part  of  the  decree  by  mistake.  The  court  so  found, 
and  the  relief  asked  by  the  plaintiff  was  granted.  In  so  ruling 
tlie  appellant  insists  that  the  court  erred,  for  the  reason 
that  no  mistake  was  made,  and,  if  there  was,  that  the  same 
cannot  be  corrected  in  this  proceeding.  Upon  looking  into 
the  record,  we  think  the  mistake  was  one  of  law,  as  to  the 
legal  effect  of  the  clause  of  the  decree  in  question,  and  that 
such  mistake  is  not  contemplated  by  section  179  of  the  Code. 
Tlie  decree  was  prepared  by  counsel  for  the  plaintiff,  and, 
upon  being  submitted  to  counsel  for  the  appellant,  he  pre- 
pared an  addition  thereto,  which  was  amended  by  counsel  for 
the  plaintiff,  and  the  same  became  a  part  of  the  decree,  and 
was  80  entered  by  the  clerk;  and  it  is  this  portion  of  the 
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decree  the  court  struck  out.  Clearly,  in  our  opinion,  couneel 
for  the  plaintiff  had  full  and  complete  knowledge  of  the  pro- 
vision of  the  decree  now  objected  to.  There  was  no  mistake 
of  fact.  It  is  not  claimed  that  counsel  did  not  read  the  pro- 
vision in  question,  or  that  he  was  deceived  in  any  respect  in* 
relation  thereto,  unless  possibly  as  to  the  legal  effect  of  such 
provision,  and  we  think  the  mistake  contemplated  by  statute, 
and  which  may  be  corrected,  is  a  mistake  of  fact,  for  the  rea- 
son that  the  general  rule  is  that  relief  will  not  be  granted 
for  a  mistake  of  law.  Counsel  for  the  appellee  insist  that, 
if  it  be  so  conceded,  the  decree,  when  read  and  constructed 
all  together,  in  legal  effect,  is  in  accord  with  Grant  v.  Pa/r- 
80/18^  67  Iowa,  31,  and  therefore  the  ruling  of  the  circuit 
court  is  not  prejudicial.  After  much  reflection,  we  do  not 
think  we  can  or  ought  to  determine  this  question  in  this  pro- 
ceeding. The  only  relief  asked  is  the  correction  of  the  decree. 
This  should  be  granted  or  refused.  Further  than  this  we  can- 
not go,  for  the  reason,  if  no  other,  that  under  the  decree  the 
appellant  paid  certain  money  into  court,  which  the  plaintiff 
had  accepted,  and  it  is  possible  that  the  equities  or  legal 
rights  of  the  parties  may  be  affected  or  changed  by  this  cir- 
cumstance. 

The  order  made  correctins?  this  decree  must  be 

Beversed. 


Vinton,  Adm'r,  v.  Cerro  Gordo  County. 

1.  Taxation:  land:  title  in  united  states:  recovery  op  taxes 
PAID.  Plaintiff  sought  to  recover  taxes  paid  by  his  intestate  on  land, 
on  the  ground  that  the  land  was  not  taxable — the  title  being  in  the 
United  Stated.  The  land  had  been  entered  by  R.  by  the  location  of  a 
land  warrant,  and  plaintiff's  intestate  held  title  by  conveyance  from  R., 
and  while  he  so  held  he  paid  the  taxes  in  question.  Afterwards  he 
conveyed  the  land,  and  it  passed  to  M.  R.  and  all  parties  subsequent 
to  him  believed  that  they  had  perfect  title.  But  M.,  on  some  notice 
received  from  the  land-office,  Wcis  induced  to  pay  the  receiver  $1.25  per 
aero  for  the  land,  and  thereupon  received  a  patent  conyeying  the  land 
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to  R.,  who  made  the  original  entry;  and  the  patent  recited  that  the 
original  warrant  had  been  relocated.  Held  that  it  did  not  appear  from 
this  that  the  original  entry  was  invalid  or  had  been  cancelled,  nor  that 
B.  and  all  who  claimed  under  him  did  not  have  a  good  title;  and  plaint- 
iff, accordingly,  was  not  entitled  to  recover.  (Reynolds  v,  Plymouth 
,       Co,,  55  Iowa,  90)  distinguished.) 

Appeal  from  Cerro  Gordo  DisMct  Court, 

Thursday,  JimE  23. 

This  is  an  action  to  recover  from  the  defendant  certain 
taxes  paid  by  Ira  Fuller,  deceased,  upon  160  acres  of  land. 
It  is  claimed  by  the  plaintiff,  who  is  administrator  of  the 
estate  of  Fuller,  that  the  land  upon  which  the  tax  in  contro- 
versy was  paid  was  not  liable  to  taxation,  because  it  was  at 
that  time  the  property  of  the  United  States  as  part  of  the 

public  domain,  and  that  Fuller  paid  the  tax  in  the  mistaken 
belief  that  he  was  the  owner  thereof.  There  was  a  trial  to 
the  court,  and  a  judgment  for  the  defendant  for  costs.  Plaint- 
iff appeals. 

Richard  Wilbur^  for  appellant. 

I. 

John  Cliggitt^  for  appellee. 

RoTHROOK,  J.-=-It  appears  from  the  book  of  original  entries 
in  Cerro  Gordo  county  that  B.  B.  Richards  entered  the  land 
by  the  location  of  land-warrant  TSo.  906,  on  the  12th  day  ot 
February,  1855.  Richards  conveyed  the  land  by  warranty 
deed  to  one  Felt,  who  conveyed  tlie  same  by  warranty  deed 
to  Fuller,  plaintiff's  intestate,  on  the  23d  day  of  March* 
1857.  On  the  10th  day  of  June,  1869,  Fuller  conveyed  the 
land  by  warranty  deed  to  Horace  Vinton,  who  conveyed  it 
by  deed  with  like  covenants  in  October,  1871;  and  on  Octo- 
ber 10,  1874,  it  was  conveyed  to  W.  H.  Mason,  who  is  the 
present  owner.  All  of  the  owners  of  the  land  believed  they 
had  perfect  title  thereto  until  about  July,  1884,  when  Mason 
received  from  the  land-ofSce  at  Des  Moines  some  kind  of  a 
notice  by  which  he  was  induced  to  pay  to  the  receiver  of  the 
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laud-otEce  the  sum  of  $200,  and  a  patent  for  the  land  was 
issued  in  the  name  of  Richards.  The  following  is  a  copy  of 
the  patent:  "  Whereas,  Benjamin  B.  Richards,  of  Dubuque 
county,  Iowa,  has  deposited  in  the  general  land-office  of  tlie 
United  States  a  certificate  of  the  assistant  treasurer  of  the 
United  States,  whereby  it  appears  that  full  payment  has  been  ' 
made  by  the  said  Benjamin  B.  Richards,  according  to  the  pro- 
vision of  the  act  of  congress  of  the  24th  of  April,  1820, 
entitled  '  An  act  to  make  further  provision  for  the  sale  of  the 
public  lands,'  and  the  acts  supplemental  thereto,  for  the 
[describing  land  in  controversy,]  in  the  district  of  lands  sub- 
ject to  sale  at  Fort  Des  Moines,  Iowa,  containing  one  hun- 
\lred  and  sixty  acres,  according  to  the  official  plat  of  the  sur- 
vey returned  to  the  general  land-office  by  the  surveyor  gen- 
eral, which  said  tract  had  been  located  by  the  said  Benjamin 
B.  Richards  with  warrant  No.  906,  for  one  hundred  and 
sixty  acres,  (act  of  1852,)  said  certificate  31,218  having  been 
substituted  for  the  warrant,  which  has  been  relocated:  now 
know  ye  that  the  United  States  of  America,  in  consideration 
of  the  premises,  and  in  conformity  with  the  several  acts  of 
congress  in  such  cases  made  and  provided,  have  given,  etc., 
unto  the  said  Benjamin  B.  Richards,  and  to  his  heirs,  the 
said  tract,  to  have  and  to  hold,  etc.,  unto  the  said  Benjamin 
B.  Richards,  and  to  his  heirs  and  assigns,  forever." 

The  land  was  part  of  an  even  section,  and  within  a  railroad 
grant,  and,  if  it  belonged  to  the  United  States,  it  could  not 
have  been  sold  for  less  than  $2.50  per  acre. 

It  will  be  observed  that  the  plaintiff  seeks  to  recover  for 
taxes  paid  from  1859  to  1867,  inclusive.  The  last  payment 
for  which  recovery  is  sought  was  made  nearly  twenty  years 
ago.  It  seems  to  us  that  the  claim  for  reimbursement  from 
the  county  is,  to  say  the  least,  a  very  ancient  one.  We  think, 
however,  that  the  judgment  of  the  court  below  may  be 
affirmed  upon  the  ground  that  the  land  was  subject  to  taxa- 
tion for  the  years  for  which  the  taxes  were  paid. 

The  fetcts  attending  the  entering  of  the  land  are  not  unas. 


158  SUPREME  COUKT  OF  IOWA, 

Vinton,  Adm'r,  y.  Gerro  Gordo  County. 

ual  nor  uncommon.  Double  entries  of  military  warrants  and 
entries  upon  void  warrants  were  frequently  made,  and  not 
discovered  for  many  years,  and  until  the  land  became  valua- 
ble by  reason  of  improvements  and  the  settlement  of  the 
country.  In  such  cases  it  has  been  the  uniform  practice  of 
the  land  department  to  permit  the  person  claiming  title  to 
perfect  his  title  of  record  by  paying  the  original  government 
price  of  the  land,  which  was  $1.25  per  acre.  That  was  pre- 
cisely what  was  done  in  this  case,  if  the  original  entry  was 
void.  If  the  title  was  in  the  United  States,  and  was  so 
regarded  by  the  authority  charged  with  the  administration 
of  the  land  department,  and  the  payment  made  by  Mason 
was  an  original  entry,  he  would  have  been  required  to  pajr 
$2.50  per  acre  to  make  the  purchase.  But  the  patent  issued 
shows  that  the  payment  of  the  $200  was  not  an  original  entry. 
It  was,  as  the  patent  recites,  a  substitution  for  the  warrant 
upon  whicli  the  original  location  was  made.  It  does  not 
appear  that  the  original  entry  was  at  any  time  canceled  or 
set  aside.  The  only  evidence  of  the  invalidity  of  the  orig- 
inal entry  is  the  recital  in  the  patent  that  the  warrant  on 
which  the  entry  was  made  had  been  relocated.  The  warrant 
was  therefore  neither  forged  nor  fraudulent;  and  it  would 
seem  to  have  been  first  located  on  the  laud  in  question.  Why 
it  was  relocated  is  not  shown.  About  all  that  is  shown  in 
the  evidence  is  that  the  receiver  of  the.  land-office  at  Des 
Moines  gave  some  sort  of  notice  to  Mason,  upon  which 
Mason  sent  $200  for  a  patent  for  the  land.  For  aught  that 
appears  in  the  record,  the  title  passed  to  Eichards  by  the 
original  entry. 

The  facts  in  the  case  of  Reynolds  v.  County  of  Plymouth^ 
55  Iowa,  90,  relied  upon  by  appellant,  are  quite  different. 
In  that  case  the  entry  was  made  upon  forged  and  counterfeit 
agricultural  college  scrip.  When  it  was  discovered  by  the 
land  department  that  the  scrip  was  spurious,  the  entry,  and  a 
patent  issued  in  pursuance  thereof,  were  canceled.  The  land 
was  again  put  upon  the  market,  and  certain  persons  made 


JUNE  TERM,  1887. 


159 


Ensler  v.  Ensler. 


homestead  and  timber  culture  entries  thereon  at  the  local 
Isvnd-office.  When  it  was  ascertained  that  the  person  who 
made  the  original  entry  had  no  notice  of  the  cancellation  of 
his  entry,  the  homestead  and  timber  culture  entries  were  can- 
celed, and  the  first  locator  was  permitted  to  substitute  genu- 
ine scrip  or  money  in  place  of  the  counterfeit  scrip,  in  the 
case  at  bar,  as  we  have  stated,  there  was  no  cancellation  of 
the  entry;  and,  so  far  as  it  appears,  it  was  legally  and  prop- 
erly made;  but  there  had  been  a  relocation  of  the  warmnt. 
It  seems  quite  clear  that,  if  any  location  was  subject  to  can- 
cellation,  it  was  not  the  one  in  question. 

*  Affirmed. 


Ensleb  y.  Enslsb. 

1.  Divorce:  excessive  alimony:  appeal.  In  this  case  there  was  a 
decree  below  for  divorce  and  alimony,  but,  upon  consideration  of  the 
evidence,  it  appears  to  this  court  that  a  divorce  was  not  warranted. 
However,  as  no  appeal  is  taken  horn  that  part  of  the  decree  srranting 
the  divorce,  it  mast  be  allowed  to  stand,  bat  the  judgment  for  $450  ali- 
mony against  defendant,  who  is  sixty-eight  years  old,  and  is  able  to  earn 
only  five  or  six  dollars  a  week,  and  whose  properly  consists  of  a  house 
and  lot  worth  about  $1,500,  and  about  $200  in  money,  held  to  be  exces- 
sive, and,  plaintiff  having  already  received  $100  as  temporary  alimony, 
any  further  allowance  is  denied  her. 

Appeal  from  Dubuque  Circuit  Court. 

Fbiday,  Junk  24. 

Tras  is  an  action  for  a  divorce.  There  was  a  decree  for 
the  plaintiff  for  a  divorce,  and  for  the  sura  of  $450.  The 
defendant  appeals  from  the  order  requiring  him  to  pay  the 
alimony. 

E.  McCeney  and  W.  G,  Joema^  for  appellant. 

J.  C,  Longueville,  for  appellee. 

BoTHBOOK,  J. —  The  claim  for  a  divorce  is  grounded  upon 
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crael  and  inhuman  treatment.  The  specifications  are  that  the 
defendant  assaulted  the  plaintiflT  and  beat  her;  that  he  pro- 
duced one  or  more  abortions  upon  her;  and  that  he  subjected 
her  to  excessive  sexual  intercourse.  The  parties  were  mar- 
ried in  the  year  1882,  and  lived  together  until  1885.  The 
plaintiff  is  about  forty  years  of  age,  and  the  defendant  is 
about  sixty-eight  years  old.  The  defendant  had  some  seven 
or  eight  children  by  a  former  marriage.  Some  of  these 
children  were  minors,  aged  from  twelve  years  upward.  The 
defendant  owns  a  half  lot,  with  a  dwelling-house  situated 
thereon.  The  property  is  not  worth  to  exceed  $1,500.  This, 
with  one  or  two  hundred  dollars,  constitutes  all  of  his  estate. 
He  is  by  occupation  a  carpenter  and  cabinet-maker.  At  the 
time  of  his  marriage  he  earned  from  seven  to  nine  dollars  a 
week.  In  1884  he  broke  his  arm,  and  since  that  time  he 
has  earned  from  three  to  five  dollars  a  week.  He  is  ruptured 
in  two  places,  and  is  unable  to  earn  full  wages. 

The  evidence  does  not,  in  our  opinion,  warrant  a  decree  of 
divorce.  We  do  not  propose  to  set  it  out  here.  It  is  enough 
to  require  us  to  read  its  disgusting  details.  Nearly  every 
complaint  made  by  the  plaintiff  in  her  testiihony  is  either 
refuted  by  more  than  one  witness,  or  is  manifestly  untrue 
because  physically  impossible  to  be  true.  But,  as  no  appeal 
has  been  taken  from  the  decree  for  divorce,  that  must  be 
allowed  to  stand.  The  order  for  the  payment  of  alimony 
will  be  reversed.  The  record  shows  that  plaintiff  was 
allowed  $100  temporary  alimony,  which  has  been  paid. 
With  this  she  must  be  content. 

BsYSBfiED. 
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Wilder  v.  Secor,  Bdrnop  i&  Law. 

1.  Statute  of  IiimitatioQB :  concbalicbnt  of  cause  op  action: 
ATTOBNET  AND  CLIENT.  Where  a  client  sends  his  attorney  a  claim 
against  an  estate  for  coUeciion,  but  the  attorney  files  it  against  the 
estate  in  his  own  name,  and  avails  himself  of  it  in  the  settlement  of  his 
own  acconnts  with  the  administrator,  he  converts  the  claim  to  his  own 
nse,  and  a  cause  of  action  at  once  arises;  but  where  he  conceals  these 
facts  from  his  client,  the  statute  of  limitations  does  not  begin  to  run 
against  the  client  nntil  he  discovers  the  cause  of  action,  or  might  discover 
it  by  the  use  of  reasonable  diligence.  (Diat,  Ticp.  of  Boomer  v.  French,  40 
Iowa,  601,  followed.)  The  obligation  of  the  attorney  in  such  a  case  to 
inibrm  his  client  of  the  facts  precludes  him  from  the  making  the  claim 
that  the  client  might  sooner  have  discovered  the  facts  by  an  examina- 
tion of  the  reQords. 

Appeal  from  Winnebago  District  Court. 

Friday,  June  24.  ^ 

Action  for  the  conversion  of  a  draft  which  plaintiff 
alleges  he  sent  to  defendants,  who  are  attorneys  at  law,  for 
collection.  The  district  court  sustained  a  demurrer  to  the 
petition,  on  the  ground  that  it  appeared,  by  the  averments 
thereof,  that  the  action  was  barred  by  the  statute  of  limita- 
tions.    Plaintiff  appeals. 

Cyrus  Foreman  and  O.  E.  Marshy  for  appellant. 

Glass  do  Hughes^  for  appellees. 

Reed,  J. —  It  is  averred  in  the  petition  that  in  the  year 
1876,  and  prior  thereto,  defendants  were  employed  by  plaint- 
iff, in  their  capacity  as  attorneys,  to  look  after  certain  busi- 
ness matters  in  which  he  was  concerned,  and  that,  in  the 
course  of  such  employment,  they  collected  a  sum  of  money 
for  him;  that,  in  remitting  said  amount,  they  sent  to  him  a 
draft  or  check  drawn  by  one  Robert  Olark  on  a  bank  in  Chi- 
cago; that,  before  said  draft  was  presented,  for  payment  to  the 
payee,  Olark  died,  and,  when  it  was  presented,  payment  was 
refused,  and  it  was  returned  to  plaintiff,  who  thereupon  sent  it 
Vol.  LXXII— 11 
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to  defendants,  with  direction  to  file  the  same  in  his  name  as  a 
claim  against  the  estate  of  Clark,  and  procure  its  allowance  or 
establishment;  bat  that  defendants  tiled  said  draft  in  their 
own  name,  together  with  a  large  number  of  others  held  by 
them,  and  procured  the  allowance  of  the  same  as  a  claim  in 
their  own  favor  against  the  estate,  and,  being  indebted  to  the 
estate,  they  subsequently  settled  with  the  administrator,  and  set 
off  the  amount  of  the  claim  so  allowed  in  their  favor  against 
their  indebtedness,  and  receipted  to  the  administrator  for  the 
amount  thereof,  and  discharged  him  and  the  estate  therefrom. 
This  settlement  is  alleged  to  have  been  made  more  than  five 
years  before  this  suit  was  instituted,  but  it  is  averred  that 
plaintiff  was  not  informed  of  the  transaction  until  a  few 
months  before  the  the  suit  was  brought.  It  is  also  averred 
that  plaintiff  relied  upon  defendants  as  his  attorneys  to 
prosecute  said  claim,  and  collect  the  amount  due  thereon; 
that  he  resided  in  another  state,  and  all  of  his  communica- 
tions with  them,  with  reference  thereto,  were  by  letter;  and 
that  they  never  disclosed  to  him  that  they  had  procured  the 
allowance  thereof  to  themselves,  but  concealed  that  fact 
from  liim,  and  led  liim  to  believe  that  it  had  been  allowed 
in  his  name,  and  that  it  would  be  paid  by  the  administrator 
in  the  settlement  of  the  estate. 

We  are  of  the  opinion  that,  under  the  facts  pleaded,  the 
statute  of  limitations  did  not  begin  to  run  until  plaintiff  dis- 
covered the  existence  of  his  cause  of  action  against  defend- 
ants. When  they  procured  the  allowance  of  the  claim  in 
their  own  favor,  and  availed  themselves  of  it  in  their  settle- 
ment with  the  administrator,  they  converted  it  to  their  own 
use,  and  a  cause  of  action  at  once  accrued  against  them  in 
plaintiff's  favor  for  the  amount.  They  concealed  the  exist- 
ence of  the  cause  of  action  from  him. and  thevdid  this  when, 
by  virtue  of  their  relation  to  him,  they  were  under  obli- 
gation to  reveal  to  him  every  fact,  in  connection  with  his 
claim  against  the  estate,  whi(»h  might  in  any  manner  affect 
bis  interest.     Their  suppression  or  concealment  of  the  facts 
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was  a  fraud  upon  his  rights.  The  allegations- of  the  petition 
bring  the  case  within  the  rule  laid  down  in  District  Twp. 
of  Boomer  v.  French^  40  Iowa,  601,  (and  subsequent  cases,) 
which  is  that,  "  when  the  party  against  whom  a  cause  of 
action  existed  in  favor  of  another,  by  fraud  or  actual  fraudu- 
lent concealment,  prevented  such  other  from  obtaining  a 
knowledge  thereof,  the  statute  of  limitations  would  only 
commence  to  run  from  the  time  the  cause  of  action  was  dis- 
covered, or  might  by  the  use  of  diligence  have  been  discov- 
ered." 

As  plaintiff  had  the  right  to  rely  upon  defendants  to  com- 
municate the  facts  of  the  case  to  him,  and,  as  they  were  under 
obligation  to  communicate  them,  they  cannot  be  permitted  to 
say  that  he  might  have  discovered  the  existence  of  the  cause 
of  action  at  an  earlier  date  than  he  did  by  an  examination  of 
the  records  of  the  proceeding  in  which  the  claim  was  allowed 
against  the  estate,  and  settled  by  the  administrator. 

We  think  the  district  court  erred  in  sustaining  the  demurrer. 

KSVXBSBD* 


Mumper  v.  Wilson. 

1.  Exempt  Property:  seizure  ih  other  state:  conflict  of 
laws:  injunction.  Where  a  debtor,  a  reaident  of  Iowa,  takes  prop- 
erty exempt  from  execution  under  the  laws  of  Iowa  into  another  state, 
where  it  is  not  exempt,  for  a  temporary  purpose,  the  creditor,  also  a  resi- 
dent of  Iowa,  will  not  be  allowed  to  proceed  under  the  laws  of  the  other 
state  to  subject  such  property  to  the  payment  of  his  demand;  and, 
where  he  attempts  to  do  so,'  the  courts  of  this  state  may  properly  eigoin 
him.    {Teagerv,  LandsUy^  69  Iowa,  725,  followed  in  principle.) 

Appeal  from  Fremont  District  Court. 

Friday,  June  24. 

Action  in  chancery  to  restrain  defendant  from  enforcing 
a  judgment  he  holds  in  Nebraska  against  property  of  plaint- 
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iff  found  in  that  state,  which  is  exempt  under  the  statute  of 
this  state.  A  temporary  injunction  was  allowed  upon  the 
petition,  which,  on  a  motion  of  defendant,  was  dissolved. 
Plaintiff  appeals. 

Anderson  cfe  Eaton^  for  appellant. 

No  appearance  for  appellee. 

Beck,  J. —  I.  The  petition  shows  that  both  plaintiff  and 
defendant  are  residents  of  this  state;  that  plaintiff  went,  for 
a  temporary  purpose,  to  N^ibraska,  leaving  his  family  here, 
and  intending  soon  to  return;  that  he  took  with  him,  for  the 
purpose  of  using  it  to  support  his  family,  his  team,  consist- 
ing of  two  horses  and  a  wagon  and  harness,  the  team  being 
exempt  from  seizure  for  debts  in  this  state,  and  that  defend- 
ant had  recovered  certain  judgments  against  plaintiff  in  this 
state,  upon  which  he  brought  suit  in  Nebraska,  and  caused 
an  attachment  to  issue,  which  was  levied  upon  plaintiff's 
team  in  Nebraska.  The  petition  prays  that  defendant  may 
be  restrained  from  enforcing  his  judgment  against  the  team 
in  Nebraska. 

n.  In  our  opinion,  the  court  below  erroneously  dissolved 
the  injunction.  The  facts  in  the  case  are  not  distinguish- 
able from  those  in  Teagerv.  Landsley^  69  Iowa,  725,  in  which 
this  court  held  that  a  creditor,  resident  of  this  state,  could 
not,  in  an  action  brought  in  another  state,  subject  to  his  judg- 
ment property  of  a  debtor,  also  a  resident  of  this  state,  which, 
under  our  statutes,  is  exempt  from  execution.  In  this  case  both 
debtor  and  creditor  are  residents  of  this  state.  The  debtor  and 
property  are  subject  to  the  jurisdiction  of  the  courts  of 
Nebraska,  and  the  property  is  exempt  under  the  statutes  of 
this  state.  In  the  other  case  just  cited  the  facts  are  not  explic- 
itly stated,  but  there  can  be  no  mistake  in  regard  to  them. 
The  debt,  the  property  sought  to  be  subjected  to  attachment 
through  garnishment  process,  was  of  course  within  the  jur- 
isdiction of  Nebraska,  as  the  garnishee  could  not  otherwise 
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have  been  proceeded  against  by  garnishment  process.  The 
debt,  the  obligation  of  the  garnishee,  is  ambulatory,  and 
exists  and  is  found  wherever  he  may  be.  The  Nebraska 
court,  of  course,  had  jurisdiction  of  the  res  proceeded  against 
in  the  attachment.  So,  in  this  case,  the  res  —  the  team — • 
was  subject  to  the  jurisdiction  of  Nebraska.  It  does  not 
appear  whether  the  debtor  was  personally  subject  to  the  jur- 
isdiction of  Nebraska;  but  it  does  appear  that  jurisdic- 
tion attached  to  the  res^  and  that  was  sufficient  to  subject  it 
to  the  judgment  rendered  in  the  case.  Such  judgment,  so 
far  as  the  property  seized  in  the  proceeding  is  concerned, 
was  just  as  eifective  as  though  the  court  had  jurisdiction  of 
the  person  of  the  debtor.  In  this  case  the  Nebraska  court 
had  jurisdiction  of  the  person  of  the  debtor,  which  gave  it 
jurisdiction  of  the  property.  The  effect  of  jurisdiction  can- 
not be  different,  whether  acquired  by  personal  service  and 
seizure  of  the  property,  or  by  publication  and  seizure.  We 
conclude  that  in  this  case  the  jurisdiction  of  the  foreign 
court  was  just  as  complete  as  the  jurisdiction  of  the  Nebraska 
court  in  the  other  case.  Indeed,  so  far  as  the  power  of 
the  respective  courts  is  concerned,  there  can  be  no  distinction 
between  them. 

It  is  suggested  that  one  fact  distinguishes  the  cases; 
namely,  the  plaintiff  voluntarily  took  the  team  to  Nebraska. 
The  team  is  the  res  subjected  to  the  exercise  of  jurisdiction 
of  the  Nebraska  court  in  this  case.  In  the  other  case  the 
debt  owed  by  the  garnishee  is  the  res.  As  we  have  seen,  it 
was  ambulatory,  and  accompanied  the  garnishee.  The  cred- 
itor, (the  plaintiff  in  that  case,)  by  permitting  the  garnishee 
to  become  his  debtor,  assented  to  the  condition  the  law 
imposed,  viz.,  that  the  debt  should  go  with  the  debtor;  and 
he  could  not  restrain  the  debt  and  debtor  to  remain  in  Iowa. 
Hence  he  consented  that  the  debt  should  go  with  the  debtor 
to  Nebraska.  We  conclude  that  in  each  case  the  property 
sought  to  be  subjected  was  found  in  the  state  where  seized 
with  the  consent  of  the  respective  plaintiffs. 
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III.  Sound  policy,  as  well  as  reason,  requires  the  applica- 
tion of  the  rule  in  Teager  v.  Landaley  to  this  case.  Resi- 
dents of  one  state,  in  the  prosecution  of  their  ordinary  busi- 
ness, often  find  it  necessary  to  take  exempted  property,  for 
temporary  use  in  earning  support  for  their  families,  into 
adjoining  states.  It  would  be  unjust,  oppressive  and  absurd 
to  permit  creditors  to  follow  such  persons,  and  seize  their 
property  exempt  from  their  debts,  the  moment  they  passed 
the  boundary  line  of  the  state.  The  doctrine  of  Teager  v. 
Landsley  forbids  it,  and  provides  a  remedy  where  it  is 
attempted. 

The  order  dissolving  the  injunction  is 

Eetebsbd. 
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1.  Bailroads:  dkfective  car:  moticb  bt  telephone:  personal 
injurt:  evidence.  Where  a  telephone  was  placed  in  defendant's 
switch-yard  for  the  very  purpose  of  commuDicating  with  the  office,  and 
an  employe  who  had  charge  of  the  switch  crew  in  making  up  trains 
communicated  by  such  telephone  to  the  office  the  fact  that  the  car  in 
question  was  out  of  order,  and  received  the  reply  from  some  one,  '*  If 
she  will  hold  together,  send  her  off/'  held,  in  the  absence  of  evidence  to 
the  contrary,  that  it  must  be  presumed  that  the  communication  was 
made  to  and  answered  by  some  one  having  authority  to  give  directions 
as  to  the  matter  inquired  about,  and  that  evidence  of  such  communica- 
tion was  properly  admitted  against  defendant  in  an  action  based  on  a 
personal  injury  caused  by  the.  defective  car.    [Seeyers,  J.,  dissenting.'\ 

2. :  :  PERSONAL  injurt:    notice:    instruction.    In  such 

case,  held  that  the  head  switchman's  knowledge  that  the  car  was  defect- 
ive was  notice  to  the  company;  and,  there  being  such  other  evidence  as 
to  place  the  fact  of  such  notice  beyond  dispute,  it  was  not  necessary 
for  the  court  to  instruct  the  jury  that  without  such  notice  the  defendant 
would  not  be  liable  for  the  iqjury  resulting  from  the  use  of  the  car. 

3. :  iNJUHY  to'BRakeman:  violation  OF  rule:  immaterial. 

The  fact  that  a  brakeman,  in  coupling  cars,  violates  one  of  the  rules  of 
the  company  in  the  manner  of  doing  his  work,  will  not  defeat  his  recov- 
ery for  an  iigury  caused  by  a  defect  in  one  of  the  cars,  where  it  appearsi 
that  the  injury  would  not  have  been  avoided  had  he  observed  the  rule. 
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Appeal  from  Tama  Circuit  Court, 

Friday,  June  24. 

The  plaintiflF  was  a  brakeman  on  defendant's  road.  He 
brought  this  action  to  recover  damages  for  a  personal  injury 
which  he  sustained  in  coupling  cars  at  Columbus  Junction. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiff.     Defendant  appeals. 

8.  K.  Tracy^  for  appellant. 

Stivers  cfe  Loutham  and  J.  IF.  Willett,  for  appellee. 

KoTHROCK,  J. — I.  The  plaintiff  was  hind  brakeman  upon 
a  freight  train  running  between  Cedar  Eapids  and  Burling- 
ton. On  the  trip  upon  which  the  injury  was  received,  the 
train  left  Cedar  Eapids,  going  south,  at  about  3  o'clock  in 
the  morning.  The  ti-ain  was  made  up  at  Cedar  Rapids 
immediately  before  it  started  on  the  road.  There  was  a  Star 
Union  Line  car  placed  at  the  head  of  the  train,  and  coupled 
to  the  locomotive  tender.  The  plaintiff  came  into  the  train- 
yard  after  the  train  was  made  up.  When  it  reached  Colum- 
bus Junction,  the  engine  was  cut  off,  and  went  upon  a  side 
track  for  apome  purpose,  and  then  came  back,  and  the  plaintiff 
went  between  the  tender  and  the  Star  Union  car  to  couple 
them,  when  he  received  the  injury  of  which  he  complains. 
He  claims  that  the  Star  Union  car  was  broken  and  defective 
on  account  of  the  absence  of  what  is  called  a  "  follow  plate" 
under  the  car,  and  by  which  the  draw-bar  is  prevented  from 
sliding  back;  and  that,  by  reason  of  said  defect,  the  draw- 
bar was  driven  back,  and  shoved  under  the  car  so  far  that 
there  was  not  sufficient  space  left  between  the  car  and  the 
tender  of  the  locomotive  to  safely  make  the  coupling;  and 
that  in  consequence  thereof,  he  was  caught  between  them, 
and  permanently  injured  in  his  hips. 

The  defendant  claimed  that  there  was  no  such  defect  in  the 
car,  and  that  the  plaintiff,  at  the  time  he  was  injured,  was 
knowingly  violating  an  express  printed  rule  of  the  company 
in  not  using  a  stick  to  make  the  coupling,  and  that  this  viola- 
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tion  of  the  rule  increased  his  danger,  and  that,  by  such  dis- 
obedience, he  contributed  by  his  own  negligence  in  causing 
the  accident. 

The  fact  that  the  car  was  out  of  repair,  so  that  the  draw- 
bar would  slide  back  under  the  car,  ought  not  to  be  a  Jiiatter 
of  serious  dispute.  To  say  the  least,  the  jury  were  fully 
warranted  in  finding  from  the  evidence  that  such  was  its 
condition.  It  is  true  that  other  persons,  before  and  after  the 
accident,  succeeded  in  coupling  the  car,  but  the  jury  may 
have  fairly  found  that  it  was  done  with  a  knowledge  of  the 
defect.  Of  course,  the  question  whether  it  could  be  safely 
coupled  to  another  car  depended  altogether  upon  the  force 
with  which  the  other  car  was  bunted  against  it. 

It  appears  from  the  evidence  of  one  Montgomery,  who 
was  a  switchman  in  the  yards  at  Cedar  Rapids,  and  who  had 

charge  of  the  switch  crew  in  making  up  trains, 

1.  RAILROADS:  °  »         r  ' 

notfceby  tele-  ^°^  under  whose  supervision  the  train  in  ques- 
sonaun^y:  ^^^^  ^as  made  up,  that  he  discovered  that  there 
evidence.  ^^g  ^^^  follow  plate  on  the  back  part  of  the  draw- 
bar, and  that  the  draw-bar  would  shove  back  until  its  rim 
would  strike  the  deadwood.  lie  further  testified  that,  upon 
making  the  discovery,  he  went  to  a  switch  shanty  in  the  yards, 
in  which  there  was  a  telephone  used  for  the  purpose  of  com- 
municating with  the  general  office  and  shops,  and  he  called 
the  general  office,  and  stated  to  some  one  who  answered  his 
call  that  the  car  was  in  bad  order,  and  the  person  answering 
liis  call  inquired,  ''In  what  way?"  and  the  witness  told  him 
that  the  back  plate  was  gone,  and  received  the  reply,  "If 
she  will  hold  together,  send  her  off."  It  is  claimed  that  the 
testimony  as  to  the  communication  by  telephone  should  have 
been  excluded,  because  it  was  with  some  imknown  person, 
and  ought  not  to  bind  the  defendant.  It  appears  that  the 
telephone  was  placed  in  the  yards  for  the  very  purpose  of 
communicating  with  the  office.  It  was  the  means  of  communi- 
cation provided  by  the  defendant;  and,  in  the  absence  of  any 
bhowing  that  some  officious  intruder  had  tr.ken  up  quarters 
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ia  the  office,  and  assumed' to  transact  the  business  of  the  com- 
pany, it  ought  to  be  presumed  that  the  communication  was 
made  with  one  having  authority  to  give  directions  as  to  the 
matter  inquired  about;  and  if  Montgomery,  who  had  charge 
of  making  up  the  trains,  did  not  have  the  authority  to  set 
out  the  car  without  orders  from  the  office,  it  was  his  busi- 
ness to  ascertain  to  a  certainty  that  the  orders  he  received 
came  from  a  proper  source. 

II.  It  is  insisted  that  the  fourth  instruction  given  by  the 
court  to  the  jury  is  erroneous,  because  the  same  does  not 
^ direct  the  jury  that  notice  must  be  brought  to 

fu"?°wVi?e:    t^^6  defendant  of  the  defective  condition  of  the 
instruction.      ^^^  before  there  can  be  any  liability  for  using 

it.  We  do  not  deem  it  necessary  to  set  out  this  instruc- 
tion. It  is  enough  to  say  that,  as  the  evidence  was 
abundant  to  sustain  the  finding  that  the  car  was  out 
of  repair  as  claimed,  and  no  verdict  could  have  been 
found  for  tlie  plaintiff  without  finding  that  fact,  the  knowl- 
edge of  the  defendant  as  to  its  condition  was  not  a  debatable 
question  in  the  case.  Montgomery,  the  very  person  of  all 
others  whose  business  it  was  to  see  that  the  train  was  prop- 
erly and  safely  made  up,  knew  that  the  car  was  in  bad  order, 
and  notice  to  him  was  notice  to  the  defendant.  Several 
other  witnesses  testified  to  the  same  fact.  Indeed,  we  do  not 
think  it  would  have  been  error  if  the  court  had  stated  to  the 
jury  that,  if  they  believed  the  witnesses  who  testified  that 
the  car  was  in  bad  order,  they  should  find  that  the  defendant 
had  notice  of  that  fact.  The  jury  should  be  required  to 
determine  the  facts  about  which  there  is  dispu  te,  and  these  only. 

III.  It  appears  from  the  evidence  that,  when  the  plaintiff 
went  between  the  car  and  the  tender  to  make  the  coupling, 
^ he  had  no  knowledge  of  the  defect  of  which  he 

brakeman :      ^^^  complains.     He  was  not  present  when  the 

nUelHmma-     engine  was  attached  to  the  car  at  Cedar  Eapids. 

He  gave  the  signal  to  the  engineer  to  back  up, 

and  stepped  in  to  make  the  coupling.     He  raised  the  link 


170 


i     ■ 


SUPREME  COURT  OF  IOWA, 

Beed  v.  The  Burlington,  Cedar  Rapids  &  Northern  R*y  Co. 


with  his  hand,  and  the  engine  came  against  the  draw-bar  of 
the  box-car,  and  shoved  it  under  the  car  until  the  pin  caught 
the  deadwood.  The  engine  and  car  came  so  close  together 
that  he  was  caught  and  held  fast  until  the  engine  started 
ahead. 

The  defendant  introduced  in  evidence  a  rule  prescribed  by 
the  company  for  the  guidance  of  brakemen  in  making 
couplings.  It  is  in  these  words:  "  Brakemen  should  not  go 
between  cars  to  make  couplings  unless  the  draw-bars  and 
draft  timbers  are  in  good  condition.  The  hand  should  never 
be  used  to  guide  the  link  in  making  couplings.  Sticks 
should  be  used  for  that  purpose.  They  will  be  found  at 
head -quarters." 

It  is  claimed  that  the  plaintiff  in  using  his  hand  to  guide 
the  link,  instead  of  a  stick,  was  guilty  of  a  plain  violation 
of  the  rule,  which  contributed  to  produce  the  injury  of  which 
he  complains.  If  this  proposition  is  correct,  that  is,  if  the 
violation  of  the  rule  contributed,  approximately,  to  the 
injury,  the  plaintiff  cannot  recover;  but,  if  the  violation  of 
the  rule  in  no  manner  entered  into  or  became  a  part  of  the 
cause  of  the  injury,  there  is  neither  reason  nor  authority  for 
holding  that  the  plaintiff  was  chargeable  with  contributory 
negligence.  The  court  below  was  of  this  opinion,  and  charged 
the  jury  that  "  there  was  no  testimony  having  a  tendency  to 
show  that  such  violation  of  such  rule  proximately  tended  to 
produce  the  injuries  to  plaintiff,  and  such  violation  of  such 
rule  would  not  constitute  a  bar  to  plaintiff's  recovery." 

Our  examination  of  the  evidence  in  the  case  leads  us  to 
the  conclusion  that  this  instruction  is  correct.  The  head 
brakeman,  who  was  with  the  train  at  the  time  of  the  acci- 
dent, was  a  witness  for  the  defendant,  and  testified  as  follows, 
with  reference  to  the  use  of  a  stick  in  making  a  coupling: 
<'  In  making  a  coupling  without  the  use  of  a  stick,  brakemen 
set  the  pin  so  it  will  fall  itself;  and,  if  it  don't  fall  \^hen  the 
draw-bars  come  together,  they  put  the  pin  down  with  the 
hand.     In  using  a  stick  they  raise  the  link  with  it,  and,  aftet 
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they  get  the  link  entered,  they  put  the  pin  down  with  the 
hand.  I  mean  to  Bay  that  the  nsual  way  of  making  a  coup- 
ling with  a  stick  is  to  raise  the  link  with  the  stick,  and  enter 
it,  and  then  take  the  other  hand  and  put  the  pin  down.  A 
brakeman  must  go  just  as  far  between  the  cars  to  make  the 
coupling  when  he  uses  a  stick  as  when  he  uses  his  hands 
alone.  In  coupling  lie  would  have  to  go  so  far  whether  he 
used  a  stick  or  not." 

There  is  no  evidence  in  the  case  in  any  manner  conflicting 
with  this.  It  is  perfectly  manifest  that,  if  the  plaintiff  had 
raised  the  link  with  a  stick,  he  would  have  been  exposed  to 
the  same  danger  as  he  was  by  raising  it  with  his  hand.  The 
stick  would  have  been  no  protection  against  the  draw-bar 
shoving  back,  and  the  cars  closing  upon  him.  The  danger 
was  precisely  the  same  in  one  case  as  the  other.  We  infer 
from  this  testimony  that  the  rule  prescribing  the  use  of  a 
stick  is  to  protect  the  hands  from  the  danger  of  being  caught 
between  the  ends  of  the  draw-bars.  Our  conclusion  is  that 
the  court  did  not  err  in  rulings  upon  the  evidence,  nor  in  the 
instructions  given,  nor  in  the  refusal  to  give  instructions 
requested  by  the  defendant,  and  we  think  the  judgment 
must  be  Affirmed. 

SbbybbSi  J.y  dissents  from  the  first  point  in  this  opinion. 


Skallet  v.  Mass. 


1.  Fraudulent  Conveyance:  sETrmo  aside:  prior  ezeotttion,.  It 
is  not  necessaxy  that  an  execution  be  retarned  nulla  bona  in  order  to 
jostify  a  court  in  setting  aside  a  conveyance  in  fraud  of  creditors,  where 
the  pleadings  and  evidence  show  that  the  debtor  had  no  other  property, 
and  that  the  issuance  of  an  execution  would  have  been  a  vain  thing. 

Ajppeal  from  Bremer  Circuit  Court. 
Friday,  June  24. 
Action  in  chancery  to  subject  certain  lands  to  sale  upon 
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judgments  held   by  plaintiff.     There  was  a  decree  granting 
the  relief  prayed  for  by  plaintiff.     Defendant  appeals. 

M.  E.  Billings  and  Gibson  cfe  Dawson^  for  appellant. 

E.  Z.  Smalley^  pro  se. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  holds  cer- 
tain judgments  against  H.  Fred  Mass,  who  purchased  certain 
lands  described  in  the  petition;  and,  in  order  to  defraud  his 
creditors,  caused  them  to  be  conveyed  to  his  minor  son  Louis 
Mass;  that  the  lands  were  purchased  with  the  money  of  H. 
Fred  Mass;  and  that  he  has  no  other  property  from  which 
plaintiff's  judgment  can  be  collected.  The  father  and  son 
were  both  made  defendants  to  this  action.  The  son  alone 
appeals. 

II.  The  case  involves  no  disputed  question  of  law.  Its 
decision  turns  wholly  upon  the  facts.  The  evidence  satisfac- 
torily shows  that  the  father  purchased  the  lands  with  his  own 
money,  and  caused  them  to  be  conveyed  to  his  son  in  order 
to  defeat  his  creditors,  and  that  he  has  no  other  property 
which  may  be  reached  by  execution.  These  facts,  it  is  shown 
by  the  evidence,  he  admitted,  and  they  are  established  by 
other  clear  evidence.  A  discussion  of  the  testimony  would 
be  of  no  profit  to  the  parties.  In  cases  of  this  kind,  we  con- 
tent ourselves  with  a  statement  of  the  conclusions  we  reach 
upon  the  evidence. 

III.  Defendant's  counsel  insist  that  plaintiff  cannot 
recover  for  the  reason  that  no  executions  were  issued  on  the 
judgments  and  returned  nulla  hona.  But  the  pleadings  and 
evidence  show  that  the  judgment  debtor  had  no  property 
which  could  have  been  levied  upon  under  execution.  It 
would  have  been  vain  to  issue  executions,  as  nothing  could 
have  been  realized  thereon.  The  law  will  not  require  parties 
to  incur  expense  and  delay  when  no  benefit  arises  therefrom 
to  any  one  concerned  in  the  matter. 

The  decree  of  the  circuit  court  is  Affirmed. 
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1.  Highways:  establishmrnt  in  ciTraa  and  mcoapoRATisD  towns: 

POWER  OP  dUPERYisoRS.  The  coaaty  superyiBors  have  no  aathoiity  to  iH  ^l 
establish  a  hi8:hway  within  the  limits  of  an  incorporated  city  or  town ; 
bat  the  rale  is  diSFerent  in  rajj^ard  to  uaincorporated  towns.  (See  opinion 
for  statntes  and  cases  cited .) 

Appeal  from  Greene  Circuit  Court. 

Friday,  June  24.  y 

The  principal  defendants  constitute  the  board  of  supervis- 
ors of  Greene  county,  to  whom  a  petition  was  presented  for 
the  establishment  of  a  highway.  The  prayer  of  the  petition 
was  granted.  Thereupon  the  plaintiff  obtained  a  certiorari^ 
for  the  purpose  of  testing  the  legality  of  the  action-  of  the 
board,  upon  the  ground  that  the  highway  which  was  established 
over  the  plaintiff's  land  was  within  the  corporate  limits  of 
the  incorporated  town  of  Jefferson,  and  therefore  the  board 
of  supervisors  exceeded  its  jurisdiction.  The  relief  asked 
was  that  all  the  proceedings  of  such  board  be  ^«  annulled  and 
held  for  naught."  The  relief  asked  was  denied,  and  the 
plaintiff  appeals. 

Brown,  <&  Carney  and  J.  A.  Gallaher^  for  appellant. 

Russell  dk  Tolliver^  for  appellee. 

Seevebs,  J. — It  is  conceded  that  the  plaintiff  owned  cer- 
tain real  estate  within  the  corporate  limits  of  the  incorpor- 
ated town  of  Jefferson,  which  had  not  been  laid  out  into 
blocks  and  lots,  and  had  not  bepn  platted  and  recorded  as 
such,  but  was  used  for  agricultural  purposes.  It  is  assumed 
by  counsel,  and  we  infer  it  to  be  true,  that  no  streets  or  alleys 
had  been  laid  out  over  the  plaintiff's  land.  The  question, 
therefore,  is  fairly  presented  whether,  under  the  statutes  of 
this  state^  the  board  of  supervisors  are  authorized  to  estab- 
lish highways  over  territory  within  the  limits  of  an  incorpor- 
ated town.     The  authorities  bearing  on  this  subject  are  not 
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in  accord,  because  of  differences  in  the  statutes,  or  in  the 
constructions  thereof.  It  has  been  held  in  the  following 
cases  that  counties,  or  what  is  equivalent  thereto,  have  the 
requisite  power  and  jurisdiction  over  such  territory:  Wells 
V.  MoLaughlirij  17  Ohio,  99;  Baldwhbv.  Oreen^  10  Mo., 
410;  Butman  v.  Fowler^  17  Ohio,  101;  Bennington  v. 
Sinith^  29  Vt.,  254.  The  contrary  has  been  held  in  the  follow- 
ing cases:  State  v,  Jones^  18  Tex.,  874;  Indianapolis  v. 
CroaSy  7  Ind.,  9;  Ottawa  v.  Walker^  21,  111.,  605;  Cross  v. 
Mayor  of  Morristown^  18  N.  J.,  Eq.,  305.  Boards  of  super- 
visors have  the  power  and  authority  to  establish  highways. 
(Code,  §  920.)  This  general  grant  of  power  is  not  in  ternJs 
restricted  to  territory  not  within  an  incorporated  town  or 
city.  Cities  and  incorporated  towns  liave  also  the  power  to 
"  lay  off,  widen,  straighten,  narrow,  vacate,  extend  and  estab- 
lish "  streets  and  alleys.  (Code,  §  464.)  Such  power  is  lim- 
ited V>  territory  within  the  corporate  limits.  If  boards  of 
supervisors  have  the  power  to  establish  highways  over  the 
same  territory,  then  they  and  cities  and  towns  have  the  same 
power.  This  clearly  is  not  desirable,  and  we  think  was  not 
contemplated.  This  fairly  appears  when  the  several  provis- 
ions of  the  statute  bearing  upon  this  question  are  considered. 
When  the  board  of  supervisors  establish  a  highway,  it  is 
the  duty  of  the  auditor  to  notify  the  township  clerk  of  such 
fact,  whose  duty  it  is  to  notify  the  highway  supervisor  to 
have  the  same  opened  and  worked.  (Code,  §  949.)  Such 
supervisor  has  no  authority  to  open  or  work  a  highway 
within  the  corporate  limits  of  a  city  or  town.  The  street 
commissioner  of  the  corporation,  however,  has  such  authority. 
And  although  the  territory  in  question  may  not  have  been 
taxable  for  general  municipal  purposes,  because  it  was  used 
for  the  purpose  of  agriculture,  yet  it  is  taxable  by  the  cor- 
poration for  highway  purposes.  (Chapter  168  of  the  acts  of 
the  Nineteenth  General  Assembly.)  There  is  a  clear  and 
recognized  distinction  between  streets  and  highways  in  cities 
and  incorporated  towns  and  unincorporated  towns.     The  lat- 
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ter  are  deemed  to  be  a  part  of  the  highways  of  the  county, 
a!id  are  regarded  as  being  under  the  power  and  jurisdiction, 
lor  all  purposes,  of  county  and  township  oflScers,  while  the 
former  are  subject  to  the  exclusive  control  of  the  oflScers  of 
the  municipality.     (Code,  §§  952,  953.) 

It  is  also  true  that  cities  and  incorporated  towns  have  the 
control  of  all  territory  within  the  corporate  limits,  to  abate 
nuisances,  regulate  fast  driving  on  streets  and  highways 
thereon,  to  authorize  or  forbid  the  laying  down  of  railway 
tracks  over  the  streets  and  highways,  to  license  exhibitions 
thereon,  and  many  other  things  of  like  character.  It  seems 
to*  us  that,  when  the  several  powers  so  conferred  on  munici- 
pal corporations  are  considered,  the  jurisdiction  and  power 
of  such  corporations  over  territory  within  the  corporate  lim- 
its must  be  regarded  as  exclusive  for  the  purpose  of  estab- 
lishing highways  or  streets  on  or  througli  such  territory; 
While  it  has  not  been  directly  so  decided,  we  think  in  princi- 
ple it  has  been  so  held.  Public  bridges  are  a  part  of  a  high- 
way. (Code,  §  45,  subd.  5.)  And  in  McGullom  v.  Black 
Hawk  County^  21  Iowa,  409,  it  was  held  that  a  county  was 
not  liable  for  an  injury  caused  by  a  defective  bridge  within 
the  corporate  limits  of  a  city,  although  the  highway  had  been 
established  and  the  bridge  constructed  and  maintained  for 
many  j'ears  by  the  county  prior  to  the  incorporation  of  the 
city.  So,  in  Clark  v.  Town  of  Epworth^  56  Iowa,  462,  it 
was  held  the  town  had  full  control  of  the  streets,  and  that  it 
could  not  escape  liability  for  an  injury  caused  by  the  unsafe 
condition  thereof  on  the  ground  that  they  were  put  in  such  con- 
dition by  the  supervisor  of  the  highway  district.  We  can- 
not think  it  was  contemplated  that  both  counties  and  cities 
should  have  concurrent  jurisdiction  over  such  territory  for  the 
purpose  of  establishing  highways,  for  the  reason  that  it  is 
quite  clear  that  the  jurisdiction  and  liability  of  the  counties 
would  cease  immediately  upon  the  establishment  of  the  Iiigh- 
way,  and  all  the  burden  of  maintaining  it  be  cast  on  the 
municipality. 
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Counsel  for  tbe  appellee  seems  to  apprehend  that  the  gen- 
eral public  may  not  be  able  to  obtain  ready  and  convenient 
access  to  cities  and  towns  unless  counties  have  the  power  to 
establish  highways  over  territory  within  tlie  corporate  limits 
over  which  no  streets  have  been  located.  But  it  seems  to  us 
that  no  serious  difficulty  in  this  respect  can  possibly  occur, 
and  it  is  certain,  if  the  county  may  establish  a  highway  over 
such  territory,  the  city  may  immediatiely  vacate  it.  We  are 
therefore  of  the  opinion  that  the  court  erred  in  not  granting 
the  relief  asked  by  the  plaintiff.  Reversed. 


Myers,  Sohreiner  &  Co.  v.  The  Council  Bluffs  Ins.  Oo. 

1.  Fire  Insurance:  proofs  of  loss:  verification  on  behalf  of 

FIRM.  A  provision  in  a  policy  of  insurance  that  proofs  of  loss  must  be 
sigrned  and  sworn  to  by  the  assured,  is  sufficiently  complied  with,  where  the 
assured  is  a  co-partnership,  when  they  are  signed  and  sworn  to  by  one 
of  the  partners,  unless  objection  is  made  at  the  time. 

2.  : :  objection  too  general.     An  objection  made  by  the 

company  to  proofs  of  loss,  that  they  are  ''deficient  both  in  form  and 
substance,"  without  pointing?  out  the  specific  defects  relied  op,  is  too 
general  to  require  the  assured  to  furnish  other  proofs. 

3.  :  false  STATEMENT  OF  value  IN  application:  EVIDENCE.  The 

application  for  insurance  in  question  was,  as  to  the  value  of  the  insured 
goods,  as  follows:  "Ca^h  values:  •  •  «  ^  Annually,  stock 
or  mdse.,  $4,000.        *       ♦        ♦  j£q^  often  do  you  take  account 

of  stock?  Annually.  When  last  taken?  Just  commenced.  What 
was  the  amount?  Stock  will  be  from  f  4.000  to  $5,000.  ♦  *  ♦  ." 
Held  that  there  was  here  no  statement  of  the  value  of  tbe  goods  at  the 
time  the  application  was  made,  and  that,  to  rebut  a  charge  of  fraudu- 
lent representation  as  to  their  value,  it  was  competent  for  the  assured 
to  introduce  evidence  to  show  that  the  agent  who  took  the  risk  and 
filled  the  blanks  in  the  application  was  informed  that  the  value  of  the 
stock  was  then  only  about  $1,700,  but  that  it  was  the  intention  to 
increase  it  to  $4,000  or  $5,000. 

Appeal  from  Adair  Circuit  Court, 
Saturday,  June  25. 
Action  on  a  policy  of  insurance  on  a  stock  of  merchandise 
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against  loss  or  damage  by  tire.  Trial  before  a  jury.  Judg- 
ment for  the  plaintiff)  and  defendant  appeals. 

ChoL%.  S.  Fogg  and  Sapp  cfe  Piisey^  for  appellant. 

Kauffman  <£  Ouemsey^  for  appellee. 

Seeyers,  J. —  I.     The  defendant  pleaded  that  the  plaintiff 
had  failed  to  furnish  it  with  proofs  of  loss,  as  is  required  by 

the  terms  and  conditions  of  the  policy.     The  loss 
ance:  proofs    occurred  ou  the    8th    day  of  April,  1884,  and 

of  loss:  veri-  •'  r      7  ' 

gcationon       immediately  thereafter   the  plaintiff    gave    the 
*'™*  defendant  notice  of  the  loss,  and  on  the  28th  day 

of  said  month  furnished  it  with  the  required  proofs  of  loss, 
as  the  plaintiff  claims.  The  policy  provides  that,  '*  as  soon 
after  the  fire  as  possible,  a  particular  statement  of  the  loss 
shall  be  rendered  the  company,  signed  and  sworn  to  by  the 
assured."  The  objections  to  the  proofs  furnished  are  that 
they  were  neither  signed  nor  sworn  to  by  the  assured.  It 
will  be  observed  that  the  assured  is  a  partnership,  and  it  is 
obvious  that  the  proofs  could  not  be  sworn  to  by  it,  and  such 
we  do  not  think  is  the  meaning  of  the  provision  of  the 
policy.  The  proofs  furnished  were  signed  and  sworn  to  by 
one  of  the  members  of  the  partnership,  and  we  think  this  a 
sufficient  compliance  with  the  conditions  of  the  policy,  in 
the  absence  of  a  specific  objection  that  it  was  not  so  regarded 
by  the  defendant. 

The  policy  provides  that  the  assured,  when  required,  shall 
submit  to  an  examination  under  oath,  and  the  same  shall  be 

2. :  :  reduced   to   writing.        On   May   6,    1884,   the 

Jenwai."  ^^  defendant  notified  the  assured  that  the  proofs  of 
loss  received  "  is  deficient  both  in  form  and  substance.  And 
we  hold  it  subject  to  your  orders;  and  we  would  here  say 
that  nothing  falling  short  of  a  full  compliance  with 
section  G,  and  more  particularly  part  three  of  such  section 
will  be  recognized  as  proof  under  the  policy  in  question." 
And  the  assured  were  required  to  submit  to  an  examination 
Vol.  LXXII— 12 
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under  oath.  Such  examination  was  had,  and  we  are  not  advi^'ed 
that  the  same  was  not  full  and  complete,  but  possibly  not 
satisfactory.     Part  three  of  section  G  of  the  policy  refers  to 
<'  such  exam  ination ;  and,  as  the  assured  submitted  thereto,  we  are 

vl.  unable  to  see  why  this  was  not  a  compliance  with  the  condi- 

»;'',  tions  of  the  policy,  in  the  absence  of  any  showing  that  the 

same,  in  any  respect,  failed  to  comply  with  the  policy.  The  only 
other  objection  made  to  the  proof  was  that  it  was  deficient 
both  in  form  and  substance.  This  is  too  general.  The  spe- 
cific objection  now  relied  on  should  have  been  then  stated. 
Common  fairness  requires  this  much.     Wood,  Ins.,  §  452. 

II.  The  defendant  pleaded  that  the  "assured  willfully, 
knowingly  and  fraudulently  overvalued  the  property  insured, 
3. .  false  and  claimed  that,  by  reason  of  said  overvalua- 

statementof      i.»        •      i.i  t      x*         ^i  i.        v.         i. 

vaiue  in  ap-  tiou  in  the  application,  there  was  such  a  breach 
deuce.  *  of  the  warranty,  as  to  value,  both  in  the  applica- 
tion and  in  the  policy,  as  rendered  the  policy  null  and  void. 
The  plaintiff  replied  that  the  defendant  was  estopped  from 
making  such  defense  because,  at  the  time  the  application  was 
made  and  signed,  the  agent  of  the  defendant  was  correctly 
informed'  as  to  the  value  of  the  merchandise  on  hand,  and 
that  the  same  would  be  increased  by  subsequent  purchases. 
Tlie  insurance  was  for  $2,500,  and  the  defendant  insists  that 
the  value  of  the  stock  was  fixed  at  $4,000,  when  it  was  in 
fact  about  $1,700  at  the  time  the  insurance  was  effected. 
The  plaintiff  concedes  that  the  value  of  the  stock  was  about 
$1,700,  but  denies  that  it  was  ever  represented  or  warranted 
that  the  stock  was  of  any  greater  value  when  the  applica- 
tion for  insurance  was  made.  In  an  amended  abstract,  which 
is  not  denied,  it  is  stated  that  the  application  in  the  respect 
mentioned  is  as  follows;  "Cash  values:  Building,  (exclusive 

of  ground,)  $ .      Annually,  stock  or  mdse,  $4,000. 

Other  personal  property,  $— — — .  Yes.  How  ofteu  do 
you  take  account  of  stock?  Annually.  When  last  takeni 
Just  commenced.      What  was  the  amount?     Stock  will  be 
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from  $4,000  to  $5,000.  Do  you  keep  merchandise  and 
cash  accounts? ." 

By  consent  of  parties,  the  original  application  is  before 
us,  and  from  a  careful  exaimination  of  it  we  are  uiiable 
to  conclude  that  the  statement  in  the  amended  abstract  is 
not  correct.  It,  therefore,  in  the  absence  of  a  denial,  must 
be  so  regarded.  Tlie  assured  introduced  evidence  tending 
to  show  that  the  agent  soliciting  the  insurance,  and  who  filled 
the  blanks  in  the  application,  was  informed  that  the  stock  of 
goods  at  that  time  was  of  the  value  of  about  $1,700,  but  it 
was  expected  to  increase  the  value  of  the  stock  to  the  value 
named  in  the  application.  It  is  urged  that  this  evidence  is 
inadmissible;  but  we  think  otherwise.  It  cannot  fairly  be  said, 
we  think,  that  such  evidence  contradicts  either  the  applica- 
tion or  the  policy. 

The  statements  made  in  the  application  may  be  said  to  be 
contradictory,  but  we  think  it  cannot  be  said  that  there  is  a 
positive  statement  as  to  the  value  of  the  goods.  It  is  clear 
that  the  statement  is  that  the  value  of  the  goods  will  be  from 
$4,000  to  $5,000.  This  excludes  the  thought  that  the  then 
present  value  amounted  to  that,  and  we  do  not  think  that 
any  one  who  read  the  application  could  reasonably  reach  the 
conclusion  that  there  was  any  representation  or  warranty  as 
to  the  value  of  the  goods.  Therefore,  as  there  was  no  war- 
ranty as  to  such  value,  evidence  to  show  what  was  said  to  the 
soliciting  agent  of  the  defendant  was  admissible  for  the  pur- 
pose of  showing  that  there  was  no  fraudulent  representation. 
This  it  seems  to  us,  must  be  obvious,  for  the  reason  that  the 
application  on  its  face  stated  that  the  value  of  the  stock 
would  be  from  $4,000  to  $5,000;  and,  if  the  present  value 
was  deemed  by  the  defendant  to  be  material,  it  was,  by  the 
terms  of  the  application,  put  upon,  and  was  bound  to  make, 
inquiry.  Under  the  circumstances,  we  think  the  evidence  in 
question  clearly  admissible,  and  within  the  rule  in  Jordan 
V.  State  Iiisuranoe  Co,^  64  Iowa,  216,  and  Donnelly  v.  Cedar 
Bapids  Ins.  Co.^  70  Id.,  693.  Affibmbd. 
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Stein  v.  Tub  City  of  Council  Bluffs. 

1.  Instruotion:  not  warrantbd  by  eyidbncb:  injury  on  street 
CBOB8INO.  In  an  action  for  an  injury  on  a  defective  street  crossing,  an 
infitruction,  correct  in  the  abstract,  is  lieXd  error  in  this  case,  because  it 
submitted  to  the  jury  as  material  a  question  on  which  there  was  no  evi 
dence. 

Appeal  from  Pottawattamie  Circuit  Court, 

Saturday,  June  25. 

Action  by  Elizabeth  Stein,  appellee,  for  the  recovery  of 
damages  on  account  of  a  personal  injury  caused,  as  is  alleged, 
by  a  defect  in  a  street-crossing  which  the  defendant  city  was 
bound  to  keep  in  repair.  There  was  a  verdict  and  judgment 
for  plaintiff.     Defendant  appeals. 

George  A.  Holmes^  for  appellant. 

Wright^  Baldwin  da  HaldanSy  for  appellee. 

Beed,  J. — There  was  evidence  which  tended  to  prove  that 
plaintiff,  while  crossing  one  of  the  streets  of  the  city  upon  a 
plank  crossing  maintained  by  it,  stepped  into  a  hole  in  the 
crossing,  and  fell,  fracturing  one  of  the  bones  of  her  left  arm ; 
also  that  the  hole  was  about  two  feet  in  length,  and  of  the 
width  of  one  of  the  planks  of  which  the  crossing  was  con- 
structed, and  that  the  defect  had  existed  for  some  time  before 
the  accident  occurred;  but  the  exact  length  of  time  it  had 
existed  was  not  shown,  and  there  was  no  evidence  either  as 
to  how  the  plank  became  broken,  or  as  to  the  length  of  time 
since  its  construction,  or  as  to  the  manner  in  which  it  was 
constructed,  or  the  quality  of  material  of  which  it  was  con- 
structed. The  circuit  court  gave  the  following  instruction: 
"  If  you  find  that  the  crossing  in  question  was  in  a  defective 
condition,  and  that  plaintiff  was  injured  on  account  thereof, 
without  negligence  on  her  part,  it  is  not  necessary,  in  order 
for  the  plaintiff  to  recover,  to  show  that  actual  notice  of  the 
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I  defect  in  said  crossing  was  given  to  the  city,  if  the  defect 

was  the  result  of  defective  constructiop  by  the  defendant 
originally,  or  if  the  defects  therein  were  notorious,  and  had 
remained  for  sufficient  length  of  time  to  enable  the  defendant, 
by  reasonable  diligence,  to  know  of  the  existence  of  the  same. 
But  if  the  crossing  was  properly  constructed,  and  afterwards 
became  out  of  repair,  then  the  defendant  will  not  be  liable, 
unless  you  find  from  the  evidence  that  it  had  notice  of  such 
defects.  But  actual  notice  to  the  defendant  need  not  be  shown 
in  all  cases,  but  it  may  be  inferred  from  the  notoriety  of  the 
defect,  or  from  its  continuance  for  such  length  of  time  as  to 
lead  to  the  presumption  that  the  proper  officials  of  the  city 
did  in  fact  know  of  the  same,  or  with  proper  diligence  might 
have  known  the  same," 

The  correctness  of 'this  instruction  as  an  abstract  proposi- 
tion is  not  questioned.  As,  however,  it  was  not  applicable 
in  all  its  parts  to  the  evidence  in  the  case,  it  should  not  have 
been  given.  It  told  the  jury  that,  if  the  defect  in  the  cross- 
ing was  the  result  of  defective  construction  originally,  the 
defendant  would  be  chargeable  without  any  notice  whatever 
of  its  existence.  By  it  the  jury  were  in  eflfect  directed  to 
determine  whether  the  city  was  liable  for  the  injury  on  the 
ground  that  the  crossing  was  defectively  constructed  origin- 
ally. But,  as  stat.ed  above,  there  was  no  evidence  whatever 
either  as  to  the  manner  of  its  construction,  or  the  quality 
of  the  material  used,  or  the  length  of  time  since  its  construc- 
tion. It  was  simply  proven  that  one  of  the  planks  had  been 
broken,  causing  the  hole  into  which  plaintiff  stepped  when 
she  received  the  injury.  But  the  mere  existence  of  the 
defect,  without  more,  affords  no  evidence  of  original  defective 
(tonstruction. 

As  the  question  whether  the  city  was  chargeable  with 
notice  of  the  detect  was  a  material  one  in  the  case,  it  could 
hardly  fail  to  be  prejudiced  by  the  submission  of  a  theory, 
upon  which  it  would  be  chargeable  without  notice,  which 
found  no  basis  in  the  evidence.     It  has  so  frequently  been 
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lie]jJ  that  it  is  reversible  error  to  submit  to  the  jury,  as  mate- 
rial in  the  case,  a  question  upon  which  there  is  no  evidence, 
that  we  do  not  deem  it  necessary  now  to  cite  tlie  cases  hold- 
ing the  rule. 

As  we  must  reverse  on  this  ground,  we  do  not  consider  the 
question  whether  the  verdict  finds  support  in  the  evidence. 

^Reversed. 


DuNSMOEE  V.  The  Central  Iowa  R'y  Co. 

1.  Bailroads:  coal  chute:  nuisance:  damages.  A  person  whose  lot 
does  not  abut  on  the  right  of  way  of  a  railroad,  and  whose  dwelling  house 
is  ninety-three  feet  from  a  coal  chute  on  the  right  of  way,  cannot  recover 
damages  of  the  railway  company  on  account  of  the  annoyance  occa- 
sioned to  him  by  dust  and  smoke  from  the  coal  chute  blowing  upon,  in 
and  around  his  house,  and  by  the  noises  arising  from  the  operation  of 
the  chute,— there  being  no  complaint  that  the  chute  is  carelessly  con- 
structed or  improperly  operated.    (See  opinion  for  authorities  cited.) 

Appeal  froTu ^Mahaska  Circuit  Court. 

Saturday,  June  25. 

This  is  an  action  by  Ellis  Dunsmore,  appellee,  for  damages 
for  the  wrongful  operation  and  nse  of  a  coal  chute  on  the 
defendant's  railroad.  The  plaintiff,  who  is  the  owner  of  a 
dwelling-house  near  the  railroad,  claims  that  the  use  of  said 
chute  creates  a  great  deal  of  smoke  and  dust,  which  are  blown 
upon  and  about  his  house,  and  that  the  noise  made  by  use  of 
the  chute  is  a  great  annoyance.  There  was  a  trial  by  jury, 
and  a  verdict  and  judgment  for  the  plaintiff.  Defendant 
appeals. 

J.  H,  Blairy  A,  C,  Daly  and  Blanchard  cfe  PrestoUj  for 
appellant. 

Phillips ds  OreerB,wA  Nelson  cfe  Williaras^iox  appellee. 

RoTHBOOK,  J. —  The  plaintiff  is  the  owner  of  two  lots  in 
the  city  of  Oskaloosa,  upon  which  stands  a  house  which  he 
occupies  as  a  residence.     The  west  line  of  these  lots  is  sixty 
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feet  east  of  the  defendant's  right  of  way.  The  sixty  feet 
intervening  between  the  plaintiff's  lots  and  the  right  of  wa}' 
is  a  lot,  owned  by  another  person,  upon  which  a  dwelling- 
house  is  situated.  It  will  be  observed  that  the  plaintiff's 
property  does  not  abut  on  the  right  of  way.  In  tne  winter 
of  1883  the  defendant  erected  a  coal  chute  upon  its  right  of 
way,  for  the  purpose  of  supplying  its  engines  with  coal. 
The  chute  is  situated  opposite  the  plaintiff's  lots,  and  some 
two  or  three  feet  within  the  right  of  way.  It  is  not  claimed 
that  the  chute  was  negligently  built,  nor  that  it  was  improp- 
erly operated.  The  plaintiff's  dwelling-house  is  ninety-three 
feet  from  the  coal  chute.  The  evidence  shows  that  when  the 
wind  is  in  the  west,  and  the  coal  chute  is  being  operated, 
coal  dust  and  smoke  from  engines  are  blown  over,  upon  and 
around  the  plaintiff's  house,  and  tlie  supplying  of  coal  to 
engines  is  attended  with  considerable  noise. 

The  defendant  insists  that  plaintiff  has  no  cause  of  action, 
and  that  the  verdict  is  not  supported  by  the  evidence;  and 
the  court  was  asked  to  so  instruct  the  jury,  which  was 
refused,  and  a  motion  for  a  new  trial,  and  in  arrest  for  judg- 
ment, for  the  same  reasons,  was  overruled. 

"We  think  the  defendant's  position  must  be  sustained.  The 
plaintiff  does  not  complain  of  the  location  of  the  right  of 
way  and  the  operation  of  the  road.  He  is  not  owner  of  land 
abutting  on  the  right  of  way.  Railroads  cannot  be  operated 
without  fuel,  and  proper  structures  for  supplying  engines 
therewith  are  necessary,  to  be  maintained  at  convenient  points 
for  that  purpose.  They  are  necessarily  incidental  to  the 
operation  of  the  road.  The  owners  of  property  in  the  vicin- 
ity of  a  railroad  necessarily  suffer  inconveniences,  such  as 
detention  by  trains  upon  the  track,  the  noise  of  passing  trains, 
the  smoke  emitted  from  engines,  and  the  like,  for  which  they 
cannot  recover  in  a  suit  for  damages.  Pierce,  Railroads,  216; 
Ror.,  Railroads,  457;  Randle  v.  Pacific  R'y  Co.^  65  Mo.,  325; 
Parrot  v.  Railway  Co.^10  Ohio  St.,  624;  Cosby  «.  Railway 
Co.^  10  Bush.,  288;  Struthers  v.  Raihvay  Co,^  87  Pa.  St., 
282.  Revkbsed. 
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Thk  Watson  Coal  &  Mining  Co.  v.  James  et  al. 

1.  Contract:   construction:  place   of   pebforicancb.    A   contract 

whereby  defendants  af^reed  "  to  furnish  on  the  cars,  at  the  coal  mine  at 
Ford,  Iowa,  *  •  ♦  coal  by  the  car  load,  at  $1.50  per  ton, 
as  weighed  at  the  I.  D.  Company's  works  at  Des  Moines,"  held  to  be  an 
agreement  to  deliver  the  coal  at  Ford,  (Beck,  J.,  not  concurring,)  and 
that  therefore  an  action  for  a  breach  of  the  contract  was  properly 
brought  in  the  county  in  which  Ford  is  situated. 

2.  Practice  on  Appeal:  error  without   prejudice.    Sustaining  a 

demurrer  to  one  count  of  an  answer  is  not  prejudicial  error,  where  the 
same  facts  are  pleaded  in  substance,  but  in  different  language,  in  another 
count,  and  the  issues  raised  by  such  count  are  presented  to  the  jury  by 
proper  instructions. 

3.  Evidence:  exclusion:  materiality  not  shown.    It  is  not  error  to 

exclude  evidence  which,  standinsr  alone,  is  immaterial,  when  no  founda- 
tion has  been  laid  for  it,  and  counsel  does  not  claim  that  any  foundation 
will  be  laid. 


4.  :  repetition  on  rebuttal.    Where  a  witness  has  testified  fully 

upon  a  matter  in  chief,  it  is  not  error  to  exclude  further  testimony  by 
him  on  the  same  matters  in  rebuttal. 

5.  Settlement:  what  included:  presumption.    A  settlement  is  pre- 

sumed to  include  all  matters  of  difiPerence  between  the  parties,  the 
facts  whereof  are  known  to  them  at  the  time,  but  is  not  a  bar  to  an 
action  on  a  claim  not  intended  to  be  included. 

6.  Corporations:  false  representations  of  officer:  knowledge. 

Where  representations  made  by  the  prcsident  of  a  corporation,  on  its 
behalf,  were  false,  but  he  was  ignorant  of  their  untruthfulness,  it  will 
be  presumed,  in  the  absence  of  evidence  to  the  contrary,  that  the  cor- 
poration was  also  ignorant  of  their  untruthfulness,  and  it  will  not  be 
liable  therefor. 

7.  Contract:  to  deliver  coal:  construction:  "daily  demand."    A 

contract,  whereby  defendants  agreed  to  deliver  coal  from  a  certain  mine 
to  plaintiff,  stipulated  that  '*  the  daily  demand  for  coal  by  said  company 
shall  at  no  time  exceed  one-half  of  the  daily  output  of  said  mine.  *'  Held 
that  it  was  not  necessary  for  plaintiff,  in  order  to  recover  for  a  failure  to 
deliver  the  coal,  to  show  that  it  made  a  daily  demand  for  one-half  the 
daily  output  of  the  mine,  but  that  a  general  demand  was  sufficient. 

Appeal  from   Warren  Circuit  Court, 
Saturday,  June  26. 
Action  at  law.     The  petition  is  in  two  counts, — the  first 
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upon  a  written  contract,  and  the  other  upon  a  settlement  of 
claimB  under  the  contract.  There  was  a  judgment  upon  a 
verdict  for  plaiutiif.     Defendants  appeal. 

Stonsj  Ayres  <&  Curtis^  for  appellant. 

Parsons  <&  Perry,  for  appellees. 

Beck,  J. — I.  It  becomes  necessary,  for  a  proper  under- 
standing of  the  grounds  upon  which  we  base  our  decision  of 
the  case,  to  set  out  in  full  the  petition,  and  an  exhibit  referred 
to  therein.  Thej  are  in  the  following  language,  found  in  the 
abstract: 

"  PETITION. 

"  (1)  That  plaintiff  is  a  corporation,  and  that  on  the  22d 
day  of  October,  1883,  the  defendant  J.  T.  James,  in  the 
county  of  Warren,  executed  to  the  plaintiff,  his  contract  in 
writing,  by  which  he  agreed  to  pay  the  plaintiff  the  sum  of 
$2,500  in  coal,  at  $1.50  a  ton,  to  be  delivered  at  Ford,  in 
said  county,  according  to  the  terms  and  conditions  of  said 
contract,  a  copy  of  which  is  hereto  attached,  marked  *  A,'  and 
made  a  part  thereof;  that  from  time  to  time,  after  the  mak- 
ing of  said  contract,  the  plaintiff  demanded  said  coal  of  the 
defendant  at  the  place  and  according  to  the  terms  of  said  con- 
tract, and  in  all  respects  performed  all  the  conditions  thereof 
on  its  part;  that  the  defendant  delivered  coal  to  the  amount 
of  $467.76,  on  said  contract,  and  refused  to  deliver  any  more 
coal  on  said  contract. 

"  (2)  That  on  the  22d  day  of  October,  1883,  the  defend- 
ant delivered  to  the  plaintiff  his  contract,  a  copy  of  which  is 
luireto  attached,  marked  <  A,'  and  made  a  part  hereof;  that 
said  contract  was,  by  its  terms,  to  be  performed  in  Warren 
county,  Iowa,  and  that  defendant  failed  to  keep  said 
contract,  so  that  on  the  lith  of  October,  1884,  there  remained 
due  and  payable  thereon  the  sum  of  $2,032.34,  so  that  on 
said  14th  day  of  October  said  parties  accounted  together  of 
the  amount  that  had  been  paid  on  said  contract,  and  agreed 
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upon  the  amount  remaining  due  on  said  contract,  in  money, 
at  $2,032.34;  $1,000  thereof  was  then  paid,  which  was 
applied  thereon;  and  it  was  further  agreed,  as  a  part  of  said 
settlement,  that  said  defendant  should  deliver  to  the  plaintiff, 
in  satisfaction  of  the  amount  still  due  upon  said  bond,  cer- 
tain good  notes,  then  and  there  agreed  upon;  that  the  defend- 
ant failed  and  now  refuses  to  deliver  said  notes;  that  there 
now  is  due  and  payable  upon  said  contract,  in  money,  the  full 
sum  of  $1,032.34,  and  interest  thereon  at  six  per  cent  from 
October  14,  1884;  for  which  sum,  with  interest,  the  plaintiff 
demands  judgment." 

Exhibit  A. 

"Des  Moines,  Iowa,  October  22,  1883. 

"  For  and  in  consideration  of  property  this  day  purchased 
from  the  Watson  Coal  &  Mining  Company,  I  hereby  agree 
to  furnish  on  the  cars,  at  the  coal  mine  at  Ford,  Iowa,  on 
demand,  commencing  as  soon  as  the  coal  works  can  supply 
the  same,  good  merchantable  screened  coal  by  the  car-load,  at 
$1.50  per  ton,  as  weighed  at  the  International  Distilling 
Company's  works  in  Des  Moines,  Iowa,  to  the  amount  of 
$2,500,  at  the  above-named  price  per  ton.  But  the  daily 
demand  for  coal  by  said  company  shall  at  no  time  exceed  one- 
half  of  the  daily  output  of  said  mine.  And  it  is  agreed 
that,  in  the  event  of  an  increase  of  price  of  mining  above 
four  cents  per  bushel  at  any  time  during  the  term  of  this 
agreement,  I  am  to  have  the  privilege  of  paying  the  amount 
demanded  in  cash  instead  of  coal,  at  the  price  mentioned 
above.  J.  T.  James." 

II.  Before  answer  defendant  James  filed  an  affidavit, 
showing  that  he  was,  and  had  been  for  a  long  time,  a  resident 

of  the  county   of  Marion,  distant  thirty    miles 

1.  contract:  *'  '  '' 

coustruciion:   from  the  place  where  the  court  is  held,  and  the 

place  of  per-  *  ' 

iormance.  expenses  he  has  incurred  by  attending  the  court, 
and  based  a  motion  thereon  for  the  change  of  the  venue  of  the 
case  to  the  proper  county.     The  motion  was  overruled,  and 
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proper  exceptions  were  taken  to  the  ruling,  of  which  defend- 
ants now  complain.  The  other  members  of  the  court  think 
that  the  ruling  is  correct,  for  the  reason  that  the  contract 
upon  which  suit  is  brought,  by  its  terms,  is  to  be  performed 
at  Ford.  They  think  that  the  agreement  of  the  defendant  to 
"  furnish  on  the  cars  "  at  Ford  the  coal  is,  in  eflect,  an  agree- 
ment to  deliver  the  coal  there  to  plaintiff.  I  cannot  concur 
in  this  view,  but  am  of  the  opinion  that  the  coal,  under  the 
contract,  was  to  be  delivered  at  Des  Moines,  where  it  was  to 
be  weighed,  and  thereby  fully  identified  and  set  apart  as 
plaintiff's  property.  Until  it  was  thus  identified  and  set 
apart,  the  property  in  it  did  not  pass  to  plaintiff.  The  prop- 
erty passed  only  upon  delivery.  As  no  property  passed, 
there  was  no  delivery.  The  requirement  of  the  contract,  that 
defendant  was  to  "  furnish  "  the  coal  on  the  cars  at  Ford,  in 
my  opinion  simply  designates  the  mine  from  which  the  coal 
is  to  be  taken. 

III.  It  becomes  necessary  to  refer  to  the  other  pleadings 
of  the  parties.  The  defendant  James,  in  his  answer,  denies 
the  allegations  of  the  petition  as  to  the  demand  of  coal 
and  the  settlement.  He,  in  substance,  alleges  that  the 
contract  sued  on  was  executed  in  payment  for  certain 
coal  lands,  or  an  interest  therein,  and  for  machinery,  etc., 
sold  by  plaintiff  to  defendants;  that  plaintiff,  through  its 
oflScers  or  agents,  falsely  represented  the  character  of  the 
mine,  the  quantity  of  coal  therein,  and  other  matters 
pertaining  to  the  value  of  the  property;  and  that  the 
consideration  of  the  contract  sued  on  has  therefore  failed. 
In  another  count  of  his  answer  (the  third)  he  joins  with  O. 
B.  Ayers  and  O.-P.  Wright  and  E.  Baker,  who  had  before 
been  made  defendants  in  the  action,  in  allegations  to  the 
effect  that  these  parties  and  defendant  James  were  associated 
in  the  purchase  of  the  property,  and  that  the  consideration  of 
the  purchase* failed,  by  reason  of  false  representations  of  plaint- 
iff's  officers  or  agents  as  to  the  character  of  the  property, 
quantity  of  coal,  etc.     All  these  defendants  join  in  asking 
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judgment  for  the  amount  ot  the  damages  they  have  sustained 
by  reason  of  these  false  representations.  In  the  fourth  count 
of  the  answer,  like  allegations  as  to  the  false  representations 
of  plaintiff's  officers  or  agents  are  repeated,  and  defendants 
claim  damages  against  plaintiff  therefor.  These  separate 
pleadings,  claiming  to  recover  against  plaintiff,  are  in  differ- 
ent language,  though  of  like  effect.  They  need  not  be  more 
particularly  stated,  in  the  view  we  take  of  the  case. 

IV.  Plaintiff  demurred  to  the  fourth  count  of  the  answer 
on  the  ground  that  it  does  not  show  a  cause  of  action ;  that  by  the 
.  •».«  matters  alleered  therein  defendants  seek  to  contra- 

l,  PBA.GTICK  ^ 

error  without   ^^^^  ^^^  ^^^J  ^^®  terms  of  the  written  instrument, 
prejudice.        ^^  assignment  of  a  lease  by  which  an  interest  in 

the  land  was  conveyed  to  defendant  James;  and  on  other 
grounds  which  need  not  be  stated.     The  demurrer  was  sus- 
tained, and  of  this   ruling  defendants   complain.      In   our 
opinion,  we  need  not  inquire  into  the  correctness  of  this  ruling, 
for  the  reason  that  it  was  without  prejudice  to  defendants,  if 
erroneous.     As  we  have  shown,  the  fourth  count  of  the  answer 
is,  in  substance,  the  same  as  the  third  count.     The  court,  in 
instructions,  correctly  directed  the  jury  upon  the  question  of 
plaintiff's  liability  to  defendants  upon  the  allegations  of  the 
third  count,  which,  as  we  have  just  said,  were  in  substance 
the  same  as  those  of  the  fourth  count.    Therefore  defendants' 
claim  for  damages  against  plaintiff  was  submitted  to  the  jury, 
and  it  is  not  improbable  that  the  jury  in  their  verdict  allowed 
such  damages.     Certain  it  is  that  they  could  have  done  so. 
This  is  none  the  less  true  on  the  ground  that  the  verdict  is 
against  defendant  James  alone.  If  such  damages  were  allowed, 
defendants  Ayers,  Wright  and  Baker  will,  as  between  them- 
selves and  James,  have  the  benefit  thereof  as  well  as  James.  So, 
if  they  were  not  allowed,  all  these  parties  to  the  cause  will,  as 
between  themselves,  be  bound  by  the  judgment.    As  no  prej- 
udice against  the  defendants  can  be  discovered  by  the  ruling 
on  the  demurrer,  the  judgment  cannot  be  disturbed^  even 
should  it  be  regarded  as  erroneous. 


,» 


JUNE  TERM,  1887.  189 

The  Watson  Coal  &  Mining  Go.  t.  James  et  al. 

V.  Defendants  complain  that  the  court  erred  in  admit- 
ting in  evidence  a  certain  pamphlet  descriptive  of  the  land. 
It  is  sufficient  to  say,  upon  this  point,  that  plaintiff's  amended 
abstract,  which  is  not  denied,  shows  that  this  pamphlet  was 
not  admitted  in  evidence. 

VL  The  defendants  insist  that  the  court  erred  in  denying 
defendants  the  right  to  recover  special  damages  accruing  by 
8.  evidbnce:  reason  of  expenses  incurred  by  them  in  pumping 
nfatefiaHty  ^^e  Water  out  of  the  mine,  and  in  running  entries 
not. shown.  ^^^  ^j^^  jjj^^^  rpj^^  third  count  sets  up  these  mat- 
ters as  a  ground  of  recovery.  There  was  no  demurrer  to  this 
count.  The  only  ruling  which  is  claimed  to  be  adverse  to 
defendants'  right  to  recover  the  special  damages,  as  they  are 
called,  was  the  exclusion  of  evidence  intended  to  be  elicited 
by  a  question  to  one  of  the  witnesses,  requiring  him  to  state 
the  price  for  "  driving  entries."  It  was  objected  to  on  the 
ground  that  "  no  foundation  had  been  laid  for  the  question." 
We  think  the  court,  upon  this  ground,  rightly  sustained  the 
objection  to  the  question.  The  "  price  of  driving  entries" 
would  not,  without  otner  evidence,  tend  to  establish  defend- 
ants' claim  for  special  damages,  and  it  is  not  shown  that 
defendants,  when  the  ruling  was  made,  claimed  that  other 
evidence  upon  the  question  would  be  offered.  There  were 
general  objections  to  the  question  upon  the  ground  of  incom- 
petency and  immateriality.  We  will  presume  the  court  sus- 
tained it  upon  the  specific  objection,  which  appears  to  us  to 
have  been  well  taken. 

VII.  A  witness  was  asked  to  state  conversations  and 
negotiations  had  by  the  defendants  with  plaintiff's  presi- 
dent, in  relation  to  the  purchase  of  land  of  another  to  be 
used  with  the  property  purchased  by  plaintiff.  An  objection 
to  the  question,  made  by  defendants,  was  overruled.  The 
amended  abstract,  which  is  not  denied,  shows  that  the  evi- 
dence, so  far  is  it  related  to  the  property  of  the  other  persons, 
was  sustained. 

VIIL     Certain  questions  were  asked  a  witness,  introduced 
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in  rebuttal  by  defendants,  as  to  the  statements  of  the  presi- 
dent of  the  plaintiff,  made  in    the    negotiation 
*tit]onoiire^^'  resulting  in  the  purchase  by  James  of  theplaint- 
buttai.  j^,g  interest  in  the  coal  mine  and  lands.     Objec- 

tions to  the  questions  by  plaintiff  were  sustained,  on  the 
ground  that  the  witness  had  testified  fully  upon  these  mat- 
ters when  he  was  before  on  the  stand.  The  amended  abstract 
shows  the  fact  upon  which  these  objections  are  based.  Tliey 
were  therefore  rightly  sustained. 

IX.  The  court  directed  the  jury,  in  effect,  that,  if  they 
found  the  settlement  alleged  in  the  second  count  of  the  peti- 

6.  SETTLK-  ^^^^'  ^^^^y  ^®^®  ^^  presume  that  all  matters  of 
i'nciuded:***'  difference  were  included  therein,  the  facts  whereof 
presumpiion.    ^^^^  ^^^^^  ^^  defendants.     But,  if  defendants' 

counter-claim  was  not  intended  to  be  settled,  the  settlement 
would  be  no  bar  to  recovery  thereon.  These  rules  were  pre- 
sented in  three  consecutive  instructions,  which,  of  course, 
were  to  be  read  together.  They  are  clearly  correct. '  Defend- 
ants' counsel  think  the  jury  did  not  understand  the  rules 
they  announce.     We  think  otherwise. 

X.  An  instruction  given  to  the  JU17  directed  them  that, 
unless  the  president  of  the  defendant  knew  the  representa- 
tions relied  upon  by  defendants  were  false,  they 

6.  COBPOBA-  *  X        .  I  .    f  "I. 

TioNs:  false     cannot  recover,     it  is  shown,  without  dispute, 

pepresenta-  ^  ^        ' 

cer"^knowi-     *^^*  *^®  Contract  with  defendants,  and  the  repre- 
®^se.  sentations,  were  made  by  the  president  acting  for 

the  plaintiff.  It  is  not  denied  that,  if  the  plaintiff  had  no 
knowledge  of  the  untruthfulness  of  the  representations,  it 
would  not  be  liable  to  defendants,  and  we  think  the  court 
helow  was  right  in  holding  that,  if  the  principal  officer  of 
the  plaintiff,  (its  president,)  who  transacted  all  the  business 
with  defendant,  was  ignorant  of  the  untruthfulness  of  the 
representations,  the  law,  in  the  absence  of  proof  to  the  con- 
trary, will  presume  that  the  plaintiff  was  ignorant  thereof. 
XL     Certain  infitructionfl  asked  by  defendants  were  refused. 
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Among  other  things,  they  hold  that  plaintiff,  to  recover,  is 

required  to  show  that  it  made  a  daily  demarid 

1*  CONTRACT* 

to  deliver        upon  defendant  for  one-half  of  the  daily  "out- 

coal:  con-  *  *^ 

di"y demand.  P"* "  ^^  ^^^  mine.  We  think  the  contract  can- 
not  be  so  construed.  The  term  "djemand"  is 
used  in  the  contract  to  indicate  that  the  coal  shall  be  deliv- 
ered when  required  by  plaintiff,  and  that  no  more  than  half 
of  the  daily  product — '^  output" — of  the  mine  can  be  required 
by  plaintiff.  The  "  demand  "  required  by  the  contract  need 
not  be  made  daily,  as  the  coal  is  mined,  but  may  be  made  for 
the  future.  The  "  demand "  could  only  extend  to  one-half 
the  daily  "output."  If  the  coal  were  exhausted,  so  there 
could  fof  any  other  reason  be  no  "output,"  defendants  would 
not  be  liable.  Counsel's  position  to  the  contrary  is  clearly 
wrong. 

The  foregoing  discussion  disposes  of  all  questions  in  the 
cause. 

The  judgment  of  the  circuit  court  is 

Affirmbd. 


72    191 
■  105    725 

IlArN5BARGBK   V.  T(IB    UnION  MuTQAL  AlD  ASSOCIATION.         ^j^    1«1 

Ts'ieil 
1.  Life  Insurance:  absessxbnt  piiXN:  action  for  amount  of  itn-  ii9  26fl| 

LKViED  ASSESSMENT.    An  action  by  a  beneficiary  will  not  lie  against  a   ^  ^S^ 

mutual  benefit  association  to  recover  the  amount  which  would  arise  from  -^^"- 

72       191 

an  ansessment  upon  nil  the  members,  which  assessment  it  is  the  duty  of  ^34    57a 
the  association  to  make.    The  proper  remedy,  if  any,  in  such  case  is  by 
mandamus  to  compel  the  officers  to  do  their  duty.    {Bailey  v,  Muti$al 
Betu  A880,,  71  Iowa,  689,  followed.)    [Beck,  J.,  dissenting,] 

Appeal  from   Hardin  Circxdt   Court, 

Saturday,  J  UNE  25. 

This  is  an  action  at  law  on  a  certificate  of  membership  in 
the  defendant  company.  The  certificate  was  issued  to  Enoch 
Johnson,  plaintiff's  father,  and  it  const! tated  him  a  member 
of  the  association.     By  it  the  association  agreed,  in  consider- 
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ation  of  the  payment  by  said  Johnson  of  certain  dues  and 
assessments,  to  pay,  on  proof  of  his  death,  to  plaintiff  and 
her  husband,  the  net  proceeds  of  one  full  assessment  at  sched- 
ule rates  upon  all  the  members  in  good  standing  at  the  date 
of  such  death.  This  agreement  is  expressed  in  the  following 
language:  "  Upon  receipt  of  satisfactory  proof  of  death  of  a 
member  of  the  association  *  *  *  the  secre- 
tary shall  make  an  assessment  upon  each  member  of  the 
association  at  the  rates  prescribed  in  the  following  schedule: 
*  *  *.  Such  assessments  shall  be  paid  to  the  sec- 
retary within  thirty  days  from  the  day  on  which  the  notice 
bears  date.  Five  days  shall  be  allowed  the  secretary  for 
making  such  notices  after  the  date  thereof,  and  five  days' 
grace  shall  be  allowed  the  members  in  addition  to  the  time 
mentioned  in  the  notice.  The  proceeds  of  such  assessment, 
not  exceeding  the  sum  of  twenty-five  hundred  dollars,  shall 
be  paid  to  the  beneficiary  named  in  the  certificate  within 
ninety  days  from  the  receipt  of  satisfactory  proofs  of  death." 
It  is  alleged  in  the  petition  that  Johnson  had  in  all  things 
performed  his  part  of  th^  agreement,  that  he  was  dead,  and 
that  proofs  of  his  death  had  been  filed  with  defendant  as 
required  by  the  contract;  but  that  it  had  failed  and  refused 
to  make  an  assessment  on  the  members  of  the  association,  or  to 
collect  or  pay  over  the  proceeds  of  such  assessment.  It  is 
also  alleged  that  the  proceeds  of  one  assessment  upon  all 
members  in  good  standing  at  the  time  of  the  death  would 
amount  to  $2,500.  A  demurrer  to  the  petition  was  overruled, 
and,  defendant  refusing  to  plead  further,  judgment  was 
entered  against  it  for  one-half  of  the  maximum  amount  of 
the  certificate,  that  being  the  interest  claimed  by  plaintiff 
Defendant  appeals. 

Alford  c&  Gates  and  Geo.  W.  Ward^  for  appellant. 
Suff  i&   PilUhury^  for  appellee. 

Eekd,  J. — Defendant  is  a  mutual  association,  having  no 
funds  for  the  payment  of  death  losses  except  such  as  may  be 
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realized  from  assessmentB  on  its  members.  It  did  not  con- 
tract for  the  payment  of  a  specified  sum  on  the  death  of  the 
members,  bat  its  undertaking  was  that  it  would  make  an 
assessment  on  its  members  at  the  time  of  the  death,  and  pay 
over  the  proceeds  of  such  assessment  to  the  beneficiary. 
Tiie  question  raised  by  the  demurrer  is  whetlier,  upon  the 
refusal  of  the  defendant  to  make  the  assessment  to  pay  a 
death  loss,  an  action  at  law  can  be  maintained  for  the  recov- 
ery of  such  sum  as  it  might  be  supposed  would  have  been 
realized  if  the  assessment  had  been  made.  We  considered 
this  question  in  Bailey  v.  Mut.  Ben.  Asa^n^  71  Iowa,  689, 
and  we  there  held  that  the  action  could  not  be  maintained. 
The  remedy  of  the  beneficiary,  if  any,  is  by  a  proceeding  to 
compel  the  association  to  make  the  assessment.  It  is  fair  to 
the  circuit  court  to  say  that  that  decision  was  made  since  the 
judgment  was  rendered  in  this  action.  Following  that  hold- 
ing, the  judgment  will  be 

Beveesed. 

Beok,  J.,  dissents  on  the  ground  expressed  in  his  dissent- 
ing opinion  in  Bailey  v.  Mutual  Ben.  Ass^n,  cited  in  the 
majority  opinion. 


\n  iw 
Ketohum  v.  White  et  al.  (72  ^ 

1.  Judgment;  setting  aside:  original  notice:  evipenoe.  Coarts  72  1^ 
of  eqaity  will  not  disturb  adjudications  which  on  their  face  appear  to  ^ 
be  regular,  on  slight  or  unsaiisracfcory  evidence.  Accordingly,  in  this 
case,  where  it  was  sought  to  cancel  a  decree  of  foreclosure,  and  a  sale 
and  deed  made  thereunder,  on  the  ground  that  the  court  had  no  juris- 
diction of  plaintiff 's  person,  because  no  original  notice,  according  to 
law,  had  been  served  on  him;  but  the  sheriff's  return  showed  that  he 
had  served  the  notice  on  plaintiff  by  reading  it  to  his  wife,  a  member  of 
his  family  over  fourteen  years  of  age,  and  delivering  to  her  a  copy, — 
plaintiff  not  being  found  in  the  county, — and  the  sheriff  testified  on  iha 
trial  that  the  return  was  according  to  the  facts;  but  plaintiff 's  wife  ami 
a  son,  (who  was  at  the  time  but  eleven  years  old,)  and  the  person  to  whom 
plaintiff  claimed  the  copy  was  delivered,  all  testified  that  it  was  not 
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2. 


delivered  to  the  wife,  bat  to  another  person,  not  a  member  of  plaintifiTs 
family,  and  that  the  notice  was  not  read  by  the  sheriff,  but  this  testi- 
mony as  to  the  details  of  the  service  was  not  given  until  five  years  after 
the  transaction;  held  that  it  was  not  sufficient  to  overcome  the  presump- 
tion of  regularity  in  the  return,  as  supported  by  the  sheriff  V  testimony. 

: : :  drfsctite  return.    A  judgment  will  not  be 


3. 


set  aside  on  the  ground  that  the  return  of  the  original  notice  (where 
service  was  made  on  defendant  through  his  wife)  fails  to  state  that  the 
copy  was  left  at  defendant's  usual  place  of  residence,  as  required  by  stat- 
ute; (Code,  §§  2603, 2604;)  for  the  court  having  passed  on  the  sufficiency 
of  the  return  in  rendering  the  judgment,  that  question  cannot  be 
reviewed  in  a  collateral  proceeding. 

: :  BXCBSS  of  amount  prated  for.    A  judgment  for 


more  than  the  amount  prayed  for  in  the  petition  is  not  on  that  account 
void,  but  only  erroneous,  and  it  cannot  be  assailed  in  a  collateral  pro- 
ceeding.   The  remedy  is  by  appeal. 

4.  Appeal:  useless  costs.  In  this  case,  although  the  judgment  is 
affirmed,  yet  half  the  cost  of  printing  appellee^s  amended  abstract 
is  taxed  to  him,  because  it  contains  much  matter  which  was  fairly 
abstracted  by  appellant. 

Appeal  from  Emmet  Circuit  Court. 

Saturday,  June  25. 

This  is  an  action  in  equity  to  cancel  a  judgment  of  fore- 
closure against  plaintiff,  as  well  as  the  sale  of  the  mortgaged 
premises,  and  the  sheriff's  deed  executed  thereunder,  on  the 
alleged  ground  that  the  court  rendering  the  judgment  did 
not  have  jurisdiction  of  plaintiff.  The  circuit  court  upon  a 
hearing  dismissed  the  petition.     Plaintiff  appeals. 

J,  S.  Fletcher  and  Harrison  <&  Jenawold,  for  appellant. 

Sojper  <&  Allen,  for  appellees. 

Keed,  J. — ^The  judgment  which  plaintiff  seeks  to  have  set 
aside  was  rendered  at  the  January  term,  1881,  of  the  circuit 
1.  judgment:  court    of  Emmet  county.     Plaintiff  alleges  in 
original*"*  *'  his   petition   that  no  original  notice  was  ever 
dence.'  served  on  him  in  the  action  in  which  it  was  ren- 

dered; also  that  the  promissory  note  on  which  it  was  ren- 
dered, or  the  greater  portion  of  it,  had  been  paid  before  the 
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Buit  was  instituted.  When  the  judgment  was  rendered, 
there  was  on  file  in  the  cause  an  original  notice,  on  whicli 
was  indorsed  a  return  by  the  sheriff  of  Dickinson  county, 
(which  was  the  county  of  the  plaintiff's  residence,)  in  which 
the  officer  certified  that  he  had  served  the  notice  on  plaintiff's 
wife,  who  was  joined  as  a  defendant,  "by  reading  it  to  her, 
and  delivering  to  her  a  copy,  and  that  he  had  served  it  on 
plaintiff  by  reading  it  to  his  wife,  a  member  of  his  family 
over  fourteen  years  old,  and  delivering  to  her  a  copy;  plaint- 
iff not  being  found  in  the  county.  Plaintiff  does  not  dis- 
pute that  a  copy  of  the  notice  was  left  at  his  place  of  resi- 
dence, but  his  claim  is  that  it  was  not  left  with  his  wife,  but 
with  another  person  who  was  temporarily  at  his  house,  but 
was  not  a  member  of  his  family.  He  introduced  in  evidence 
the  depositions  of  his  wife,  and  son,  who,  at  the  time  was 
about  eleven  years  old,  and  the  person  to  whom  he  claims  the 
copy  was  delivered,  and  they  each  testified  that  the  notice 
was  not  read  by  the  sheriff,  and  that  the  copy  was  not  deliv- 
ered to  Mrs.  Ketchum,  but  was  delivered  to  the  other  person 
named.  On  the  other  hand,  defendants  introduced  the  testi- 
mony of  the  sheriff  who  made  the  service,  and  he  testified 
that  it  was  made  in  the  manner  recited  in  the  return.  In 
addition  to  this,  it  is  shown  that  plaintiff's  wife  wro^e  to  him 
informing  him  that  the  notice  had  been  left  at  the  house. 
This  is  substantially  all  of  the  evidence  bearing  on  the  ques- 
tion. 

We  think  it  is  hot  sufficient  to  establish  plaintiff's  claim. 
The  return  of  the  officer  was  made  at  the  time  of  the  trans- 
action, and  the  strong  presumption  is  that  it  correctly  stares 
what  had  been  done.  It  was  the  act  of  a  public  officer  wlio 
had  no  interest  in  the  matter  except  to  perform  the  duties  of 
his  office.  It  is  presumed  that  he  knew  what  was  requisite 
to  the  service  of  the  writ,  and,  having  undertaken  to  make 
the  service,  the  presumption  is  equally  strong  that  he  per- 
formed the  duty  in  the  manner  prescribed  by  law.  And  he 
clearly  had  no  object  in  making  a  false  return.     On  the  other 
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hand,  the  depositions  of  plaintiff's  witnesses  were  taken  more 
than  five  years  after  the  transaction  to  which  they  relate. 
There  was  nothing  in  the  circumstances  of  the  transaction  to 
8]>eci ally  call  their  attention  to  it,  or  to  fix  the  details  of 
what  was  done  in  their  minds.  They  doubtless  gave  their 
testimony  honestly;  but  the  particular  matter  in  dispute, 
being  but  a  mere  detail  of  the  business,  is  one  about  which 
tliey  might  easily  be  mistaken,  and  we  believe  they  are  mis- 
taken. The  fact  that  Mrs.  Ketchum  called  the  attention  of 
her  husband  to  the  matter  within  so  short  a  time  is  a  circum- 
stance strongly  tending  to  show  that  the  copy  was  placed  in 
her  hands  at  the  time. 

While  courts  of  equity  will  interfere  to  prevent  the  enforce- 
ment of  judgments  rendered  without  jurisdiction,  they  will 
not  disturb  adjudications  which  on  their  face  appear  to  have 
been  regularly  entered,  upon  slight  or  unsatisfactory  evidence. 
Stress  is  laid  upon  the  fact  that  the  return  did  not  show  that 
2.  — : :  the  copy  of  the  notice  was  left  at  plaintiff's  usual 

J  defec- 

tive  return,  place  of  residence,  as  required  by  the  statute. 
(Code,  §§  2603,  2604.)  But  that  is  a  matter  which  cannot  be 
inquired  into  in  a  collateral  proceeding.  The  circuit  court, 
before  rendering  the  judgment,  was  required  to  examine  the 
return,  and  to  pass  upon  the  question  of  its  sufficiency.  Its 
determination  that  it  was  sufiicieut  was  an  adjudication  of 
that  question,  which,  however  erroneous,  could,  under  the 
well-settled  rule,  be  corrected  only  on  appeal. 

The  petition  on  which  the  judgment  was  rendered  prayed 

3 . .   for  judgment  for  $200.     The  judgment,  however, 

was  for  an  amount  greater  than  that,  and  it  is  in- 


exceRs  of 
amount 


prayed  for.  gigt^d  ^i^at  the  judgment  is  void  for  that  reason. 
But  all  that  could  be  said  is  that  the  judgment  is  erroneous 
in  that  respect.  It  is  clearly  not  void,  and  it  cannot  be  col- 
laterally attacked  on  that  ground. 

As  appellee's   amended   abstract   contains   much   matter 
4.  appeal:       which  was  fairly  abstracted  by  appellant,  one- 

nseiess'coits.    j^^jf  ^j^^  ^^^^  ^^^  printing  the  same  will  be  taxed 

to  them.     The  judgment  will  be  Affirmed. 
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1.  Fraotioe  on  Appeal:  second  appea.l:  conclusiysness  of  ruling        nTle? 

ON  FiB(3T  APPEAL.    A  nilinflT  made  oa  a  6r8t  appeal  of  a  cause  will  be        J9 24 

adhered  to  on  all  subsequent  appeals  of  the  same  cause,  whether  right 
or  wrong.  And  bo,  the  conclusion  of  this  court,  announced  in  the  opin- 
ion on  rehearing  on  a  former  appeal,  (see  62  Iowa,  594,)  as  to  what 
constitutes  a  conflict  of  evidence  as  to  negligence  in  an  action  against 
a  railway  (X)mpany  for  damages  for  a  fire  set  out  by  a  locomotive,  is 
adhered  to  on  this  appeal,  without  reconsideration.  (Adams  Co.  r. 
Burlington  dh  M.  R.  R'y  Co.,  55  Iowa,  94,  followed.) 

2.  Bailroads:   nroliobnt  jtirbs:   pleading:   instructions.    In  an 

action  against  a  railroad  company  for  damages  caused  by  fire  from  a 
locomotive,  an  allegation  tiiat  the  defendant  permitted  the  engine  to  be 
out  of  repair,  and  carelessly  and  negligently  used,  does  not  raise  an 
issue  as  to  the  competency  and  skill  of  the  engineer  and  fireman,  and 
hence  the  court  was  not  justified  in  submitting  to  the  jury  the  question 
whether  the  engineer  and  fireman  were  unskilled.  IBbck,  J.,  dissent- 
ing.^ 

Appeal  from  Story  Circuit  Court. 

Wednesday,  June  23,  1886. 

The  plaintiffs  seek  by  this  action  to  recover  damages  for 
certain  property  which  they  allege  was  destroyed  by  fire  set 
out  by  the  engine  of  the  defendant.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiffs.  Defend- 
ant appeals. 

Jluhbard^  Clark  cfe  Dawley^  for  appellant. 

Caswell  cfe  Meeker  and  James  Allison^  for  appellees. 

Eothrooe,  J. — This  cause  has  once  been  before  this  court 
upon  an  appeal  from  a  judgment  against  the  defendant.  See 
62  Iowa,  593.  The  judgment  was  reversed  upon  a  question 
not  presented  in  the  present  appeal.  It  is  unnecessary  to 
repeat  the  facts  of  the  case.  A  reference  to  the  opinion  on 
the  former  appeal  is  sufficient;  and  we  do  not  deem  it  neces- 
sary to  again  discuss  the  question  whether  or  not  the  evi- 
dence was  sufficient  to  warrant  the  jury  in  finding  that  the 
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engine,  which  it  is  claimed  set  out  the  fire,  was  defective  in 
its  spark-arrester  and  other  appliances  to  prevent  the  escape 
of  fire.  The  evidence  upon  that  question  is  substantially  the 
same  as  on  the  former  appeal;  and  we  then  held  in  the  orig- 
inal opinion,  and  in  the  opinion  on  rehearing,  that  there 
ought  to  be  no  reversal  on  this  ground;  and  we  think  the 
judgment  ought  not  to  be  disturbed  upon  the  question  as  to 
the  negligence  of  the  plaintiffs  in  allowing  dry  grass  and 
stubble  to  remain  upon  their  land,  and  thereby  contributing 
to  the  injury.  In  our  opinion,  the  jury  were  warranted  in 
finding  that  the  plaintiffs  were  not  chargeable  with  negligence 
in  this  respect. 

Upon  an  examination  of  the  record  in  both  appeals,  we 
desire  to  add  nothing  to  what  we  have  already  said,  except 
1.  PBACTicB     upon  the  question  as  to  the  care  with  which  the 

on  appeal:  •  i.   j  i  •  ■  j    j.     •  t      ai_ 

second  ap-       engineer  operated  his  engine  and  train.     In  the 

peal:oonclu-  .    .  .i      .•  i  •!.  j.  ..   j    • 

sivenesAof       Opinion  upon  the  lormer  appeal  it  was  stated,  in 

rulhiK  on  first      ^  i^  rr  y 

appeal.  substance,  that,  if  the  fire  was  set  out  by  the 

cinders  referred  to  by  the  plaintiff  Thompson  in  his  testi- 
mony, the  jury  was  authorized  to  find  from  the  evidence 
that  the  engine  was  not  in  good  order,  or  that  it  was  not 
skillfully  managed;  and  in  the  opinion  on  the  rehearing,  in 
answer  to  the  argument  of  defendant's  counsel  to  the  effect 
that  there  was  no  conflict  in  the  evidence  that  the  engine  was 
properly  and  carefully  managed,  it  was  conceded  that  all  the 
direct  evidence  was  on  the  defendant's  side  of  that  question, 
but  it  was  held  that  there  was  upon  the  side  of  the  plaintiffs 
the  prima  facie  evidence  of  negligence  which  the  law  itself 
presumes  against  the  defendant,  and  that  there  were  contra- 
dictory circumstances  on  the  side  of  the  plaintiffs.  We 
then  said  that  <'  the  fire,  under  the  law,  is  evidence  of  defend- 
ant's negligence.  The  good  condition  of  the  engine,  the 
diligence  of  defendant's  employes,  and  other  facts,  all  are 
evidence  of  defendant's  care.  Here  is  conflicting  evidence, 
which  must  be  determined  by  the  jury." 
The  same  may  be  said  of  the  present  appeal.     The  court,  in 
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its  instructions  to  the  jury,  enumerated  the  care  with  which  the 
engine  was  managed,  as  a  fact  for  the  consideration  of  the  jurj. 
It  is  true  that,  in  answer  to  the  question  whether  he  was  run- 
ning the  engine  with  the  care  with  which  engines  ought  to  be 
run,  the  engineer  testified  that  he  was,  according  to  the  grade  he 
had  to  go  upj  and  the  train  attached  to  the  engine.  Now,  if 
this  should  be  conceded,  and  if  it  should  also  be  conceded 
that  the  affirmative  evidence  shows,  without  conflict,  that  the 
engine  was  in  perfect  order,  we  held  in  the  opinion  on  rehear- 
ing that  it  was  a  question  for  the  jury  to  determine  whether 
the  presumption  of  negligence  was  overcome  by  the  affirm- 
ative evidence  in  the  case;  that  there  was  a  conflict  between 
the  presumption  and  the  evidence  introduced  to  rebut  it, 
which  was  proper  to  submit  to  the  jury.  Whether  in  this 
holding  we  are  right  or  wrong,  we  feel  compelled  to  adhere 
to  it,  for  the  reason  that  this  is  the  second  appeal  of  the  same 
case,  of  substantially  the  same  facts,  and  the  rule  announced 
upon  the  former  appeal  must  be  regarded  as  the  law  of  the 
case,  which  should  be  adhered  to  as  applicable  to  this  case. 
Adams  Co.  v,  Burlington  i&  M.  R,  H.  Co,y  55  Iowa,  94. 

opinion  on  rehearing. 

Saturday,  June  25,  1887, 

Seevbrs,  J. — In  a  petition  for  a  rehearing,  our  attention  is 
called  to  the  fact  that  we  failed  to  determine  a  question  made 
2.  BAiLROADB:  ^J  couuscl  for  appcUaut,  and  upon  again  look- 
Solsfpiead-    ing   into  the    record    we    think    this    position 
tions.  must    be    sustained.     We     proceed,    therefore, 

to  determine  such  question.  It  is  this:  The  court  instructed 
the  jury  that  "  negligence  is  defined  as  want  of  ordinary 
care;  and  may  be  evidenced  *  *  *  in  vari- 
ous ways,"  such  as  "  the  employment  of  unskillful  or 
careless  engineer  and  fireman;  *  *  *  j^^d  if 
j'ou  find  from  the  evidence  that  the  defendant '  carelessly  and 
negligently  managed  its  road '  in  this  respect,  and  that  by 
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reason  of  snch  negligence  a  fire  was  set  oat,  the  defendant  is 
liable."  "Without  doubt,  wo  think  the  court  instructed  the 
jury  that  if  they  found  the  engineer  and  fireman  were 
unskillful,  and  that  by  reason  thereof  the  fire  was  set  out, 
then  the  plaintiff  was  entitled  to  recover,  and  it  is  contended 
by  counsel  for  the  appellant  that  there  is  no  such  issue,  and, 
if  there  was,  there  is  no  evidence  tending  to  establish  such 
fact.  There  is  no  allegation  in  the  petition  that  the  >'  engin- 
eer and  fireman'' were  unskillful.  There  is,  however,  this 
allegation:  that  the  defendant  permitted  the  engine  to  be  oat 
of  "  repair,  and  carelessly  and  negligently  used."  At  most, 
this  may  amount  to  a  charge  that  the  engineer  and  fireman 
were  negligent,  and  this  is  materially  different  from  an  allega- 
tion that  they  were  unskillful  or  incompetent.  Under  the 
issue,  the  burden  was  on  the  defendant  to  show  that  tlie 
engineer  and  fireman  were  not  negligent  or  careless.  But,  as 
will  be  observed,  the  court  submitted  to  the  jury  the  ques- 
tion whether  the  engineer  and  fireman  were  unskillful.  That 
is  inconsistent,  and  we  feel  constrained  to  say  that  there  was 
no  such  issue,  and  therefore  the  judgment  of  the  district 
court  must  be 

Kevebsed. 

Beck,  J,  {duaenting^ — In  my  opinion,  the  allegation  in  the 
petition  to  the  effect  that  the  engine  of  the  defendant  which 
set  out  the  fire  was  permitted  by  defendant  to  be  carelessly 
and  negligently  used,  could  be  rightly  supported  by  proof  of 
the  want  of  skill  of  the  engineer  operating  it.  The  negli- 
gence of  defendant  in  the  use  of  the  engine  may  be  inferred 
from  the  fact  that  an  unskillful  engineer  was  employed  to 
operate  it.  The  court  below,  therefore,  rightly  directed  the 
jury  to  inquire  as  to  the  skill  of  the  engineer.  I  think  the 
judgment  of  the  court  below  ought  to  be  affirmed 
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1.  Bailroads:  death  of  enoinekr:  dangerous  track:  eyideitce:     ^^  ^^ 

DECLARATIONS  OF  SECTION  FOREMAN.    In  an  action  against  defendant   JJ^  '^oij 
for  the  death  of  an  engineer  on  account  of  a  defective  track,  held  that    -^  ^ 
evidence  of  what  the  section  foreman  of  the  track  at  the  place  where  the  *  112  269 
accident   occurred  said,  at  a  time  other  than  that  of  the  accident, 
as  to  the  dangerous  condition  of  the  track  at  that  point,  was  not  admis- 
sible as  a  pait  of  the  res  gestae;  (see  cases  cited  in  opinion ;)  nor  was  it 
admissible  as  the  expression  of  an  opinion,  for  the  question  was  not 
one  admitting  of  evidence  of  that  kind;  nor  was  it  competent  for  the 
purpose  of  showing  that,  as  section  foreman,  he  had  notice  of  the  defect, 
and  so,  through  him,  the  company  should  be  deemed  to  have  had  notice 
of  it,  for  he  could  not  thus  bind  his  principal  by  admissions  not  within 
the  scope  of  his  authority,  nor  accompanying  any  act  which  he  was 
authorized  to  do.    But  notice  to  him  should  have  been  proved  by  calling 
him  in  person,  or  some  one  who  gave  him  notice,  or  heard  it  given  to 
him. 

2.  Sorviyal  of  Actions:  personal  injury:  iioiEDiATE  death.    The 

administrator  may  maintain  an  action  for  personal  injury  to  his  intes- 
tate, though  it  results  in  immediate  death. .  (Connors  v,  Burlington,  C. 
R.  <t  N.  R'y  Co,  71  Iowa,  490,  followed.) 

3.  Hailroads:  death  of  engineer:  waiter  of  negijgence:  instruc- 

tions FOLLOWING  pleadings.  Iu  an  action  for  the  death  of  an 
engineer  caused  by  a  defective  track,  where  the  defendant  pleaded  that 
he  hud  full  knowledge  for  a  long  time  of  the  condition  of  the  track,  and 
yet  continued  in  defendant's  employment  without  objection,  etc.,  and 
the  court  instructed  the  jury  that,  if  they  believed  from  the  evidence 
that  the  decedent  had  full  knowledge  for  a  long  time  of  the  alleged 
defects  in  the  track,  etc.,  they  should  find  for  defendant,  Md  that 
defendant,  not  having  asked  a  different  instruction  on  the  point,  could 
not  complain  that  the  court  followed  its  answer  in  the  use  of  the  words 
"  fuir'  and  **  long,''  on  the  ground  that  decedent  could  have  waived  the 
alleged  defects  without  having  had  full  knowledge  thereof  for  a  long 
time. 

4.  Instructions :  whole  of  rule  in  one  paragraph.    While  a  viola* 

tion  of  the  rule  might  not  be  regarded  as  reversible  error,  where  the 
court  should  be  satisfied  that  the  jury  could  tiot  have  been  misled,  yet 
the  practice  of  stating  all  the  essential  ideas  necessary  to  the  expression 
of  a  single  rule  of  law  in  one  paragraph  or  instruction  should  not  be 
departed  from,  in  charging  the  jury. 

5, :  so  evidence  to   support:   appellant  not  prejudiced. 

Where  defendant  introduced  no  evidence  to  sustain  a  defense  pleaded, 
on  which  it  had  the  burden  of  proof,  it  was  not  prejudiced  by  an 
instruction,  though  erroneous,  given  upon  the  false  theory  that  there  was 
evidence  against  such  defense. 
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6.  :  ON  POiKT  NOT  IN  I8SUB.    Defendant  caoDot  complain  of  a  failure 

to  instruct  on  a  point  not  apparently  in  issue,  and  on  which  it  did  not 
askfor  instractioQ. 

7.  Railroads:  febsonal  injubt:  dbfbctiyb  tback:  waives.     In  an 

action  against  defendant  for  a  personal  injury  to  an  engineer,  the  court* 
instructed  the  jury,  in  substance,  that  the  engineer  did  not  waive  the 
dei'e<^  by  remaining  in  the  company *s  employment  without  objec- 
tion, after  knowledge  of  the  defect,  if,  in  so  doing,  he  acted  as  an 
ordinarily  prudent  man  would  have  done  under  the  circumstances.  Held 
error,  as  it  is  immaterial  in  such  a  case  what  ordinarily  prudent  men 
would  have  done. 

Appeal  /rom  Page  Circuit  Court, 

Satubday,  June  25. 

Action  to  recover  for  a  personal  injury  alleged  to  have 
been  Bustained  \)y  the  plaintiff's  intestate.  There  was  a  trial 
to  a  jary,  and  a  verdict  And  judgment  were  rendered  for  the 
plaintiff.     The  defendant  appeals. 

W.  W.  Morsman^  for  appellant.  ' 

Burke  c&  Prout  and  McCdbe  cfe  Hill^  for  appellee. 

Adams,  Ch.  J. —  I.     The  plaintiff's  intestate  was  employed 

as  an  -engineer  on  one  of  the  defendant's  trains.     While  so 

1.  railroads:  employed,  the  engine  which  he  had  in  charge 

engfneer:        became  derailed,  and  was  thrown  down  an  embank- 

traci^f  eVi-      ment,  and  he  was  killed.    The  accident  was  caused 

clench!  dcC' 

laratiiins  oi      bv  ouc  of  the  rails  becoming:  disconnected  and 

section  fore-       •^  m  j 

man.  displaced.     The  defendant's  negligence  is  alleged 

to  consist  in  the  fact  that  the  plates,  nuts,  bolts  and  fas- 
tenings binding  the  rails  in  the  defendant's  track  together 
were  left  loose.  The  defendant  denied  all  negligence,  and 
nndertook  to  show  in  evidence  that  the  accident  was  caused 
by  the  malicious  act  of  some  person  done  for  the  purpose  of 
wrecking  the  train.  The  defendant  also  pleaded  that  the 
intestate  had  knowledge  of  the  condition  of  the  track,  and 
continued  in  the  defendant's  service  without  complaint  and 
without  promise  of  change. 

The  evidence  as  to  the  exact  condition  of  the  track  con- 
sisted principally  of  the  testimony  of  one  Cleveland.    He  testi- 
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fied  that  he  examined  the  track  at  the  place  of  the  accident 
the  morning  before  the  accident.  He  then  said:  "The  defect 
was  a  low  spot  on  the  north  side  of  the  track.  The  pressure  . 
from  the  wheels  is  down  and  outward."  He  added,  however, 
that  he  did  not  consider  the  track  unsafe  that  morning. 
Whether  the  low  place,  or  sag,  as  the  witnesses  sometimea 
called  it,  was  sufficient  to  account  for  the  spikes  being  drawn, 
and  the  fish-plate  and  nuts  being  disconnected,  seems  to  have 
been  regarded  as  the  close  question  of  fact  in  the  case.  As 
touching  the  question  of  the  dangerous  condition  of  the 
track,  three  witnesses  were  introduced,  and  allowed  to  testify, 
against  the  objection  of  the  defendant,  as  to  what  one  Crotty 
said  about  it.  One  of  them  testified  that  Crotty  said  that  the 
track  was  very  bad  there;  also  that  Crotty  said  that  "  they 
were  expecting  an  accident  there  every  day."  Another  testi- 
fied that  Crotty  said  that  he  knew  that  the  track  was  bad. 

Crotty  was  the  section  foreman,  but  what  he  said  was  not 
said  at  the  time  and  place  of  the  accident.  What  he  said,  there- 
fore, was  not  admissible  as  a  part  of  the  res  gestm.  Sweat- 
land  V.  III.  cfe  Miss.  Telegraph  Co.,  27  Iowa,  433 ;  Burlington^ 
C.  JS.  <&  N.  Ry  Go.  v.  Terry,  48  Id.,.  458.  It  is  to  be 
observed,  further,  that  what  Crotty  said,  if  it  is  to  be  regarded 
as  having  any  significance,  is  in  the  nature  of  an  opinion. 
It  was  to  the  effect  that,  in  his  opinion,  the  track  was  dangerous. 
The  jury,  we  think,  must  have  so  understood  it.  It  did  not 
show  the  jury  in  what  the  defect  consisted.  It  did  not  aid 
the  jury  to  form  an  opinion  as  to  the  defect,  independent  of 
Crotty's  opinion.  Now,  we  cannot  think  that  the  question  as 
to  whether  the  low  place  or  sag  was  dangerous  was  one  to  be 
shown  by  an  opinion. 

It  is  claimed,  however,  that  it  was  competent  to  show  what 
Crotty  said  for  the  purpose  of  showing  that,  as  section  fore- 
man, he  had  notice  of  the  defect;  and  so,  through  him,  the 
company  should  be  deemed  to  have  had  notice  of  it.  If  it 
was  competent  to  show  what  Crotty  said,  it  was  competent 
k)  show  it  as  an  admission  of  the  defendant  speaking  through 
its  mere  employe.     Of  course,  we  have  nothing  to  do  with 
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the  admissions  of  Orotty  unless  they  are  to  be  considered  as 
the  admissions  of  the  defendant.  Now,  a  principal  is  not 
bound  by  the  admissions  of  an  agent  unless  they  come  within 

>  the  strict  rule  of  words  spoken  as  a  part  of  the  re«  ^e«to. 

The  doctrine  is  summed  up  by  Angell  and  Ames  in  their 

,  work  on  Corporations  (section  809)  with  a  large  citation  of 

authorities.  They  say:  *'The  representations,  declarations 
and  admissions  of  the  agent  of  a  corporation  stand  upon  the 
same  footing  with  those  of  an  individual.  To  bind  the  prin- 
cipal they  must  be  within  the  scope  of  authority  confined  to 
the  agent,  and  must  accompany  the  act  which  he  is  author- 
ized to  do."  Notice  to  Crotty  was  to  be  proven  by  calling 
Crotty  himself,  or  some  person  who  gave  him  notice,  or  heard 
it  given  to  him.  The  plaintiff,  indeed,  had  evidence  of  the  lat- 
ter kind.  In  admitting  testimony  as  to  what  Crotty  said  we 
think  that  the  court  erred. 

II.  The  defendant  asked  an  instruction  in  these  words: 
"  The  plaintiff   in  this  case  having  alleged  in  her  petition 

'  that  A.  B.  Worden  was  instantly  killed  in   the 

of  actions:       accident  which  it  is  alleged  was  produced  by  the 

personal  o  jt  ^ 

'n^iryj  i»n-  negligence  of  the  defendant,  she  cannot  recover 
death.  from  the  defendant,  because  the  law  creates  no 

cause  of  action  in  such  a  case,  and  your  verdict  should  be 
for  the  defendant."  The  court  refused  to  give  this  instruc- 
tion, and  the  defendant  assigns  the  refusal  as  error.  The 
question  here  presented  was  raised  in  the  case  of  Conners  v. 
Burlington,  C.  H.  <&  N,  R^y  Co.,  71  Iowa,  490,  and  ruled 
adversely  to  the  position  taken  by  the  defendant.  The  court 
did  not  err,  we  think,  in  refusing  the  instruction. 

III.  The  court  gave  an  instruction  in  these  words:  "You 
are  instructed  that  the  defendant  claims,  as  an  affirmative 

defense,  that  the  decedent  had  full  knowledge  of 
death  of       *  the    Condition   of    the   defendant's   track,  com- 

engineer:  ' 

waiver  of  plained  of  in  the  petition,  long  prior  to  the 
fSuowfn!?"*  injury  complained  of,  and  continued  in  the  ser- 
pieaduigs.  yj^,^  ^f  ^YiQ  defendant  as  engineer  without  objec- 
tion, and  without  promise  of  any  change  therein.     The  bur- 
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den  of  proof  rests  upon  the  defendant  to  establish  the  alle- 
gations of  said  affirmative  defense,  to-wit,  that  the  plaintiff 
had  full  knowledge  of  the  condition  of  the  defendant's  track, 
complained  of  in  the  petition,  long  prior  to  the  injury  com- 
plained of,  by  a  preponderance  of  the  evidence.  Therefore, 
if  you  believe  from  the  evidence  that  the  decedent,  A.  B. 
Worden,  knew  and  had  knowledge  that  the  defendant's  track, 
at  the  point  in  question,  was  in  the  condition  as  alleged  in 
the  plaintiff 's  petition  long  prior  to  the  injury  complained 
of,  then  you  should. find  for  the  defendant  on  said  affirmative 
defense."     The  giving  of  the  instruction  is  assigned  as  error. 

The  defendant  insists  that,  where  an  employe  remains  in 
the  employment,  with  knowledge  of  the  defect  which  caused 
the  accident,  without  objection,  and  without  promise  of 
change,  he  would  waive  the  company's  negligence,  even 
though  his  knowledge  might  not  amount  to  y^iiU  knowledge, 
and  even  though  he  might  not  have  had  such  knowledge  for  a 
lonff  time.  The  defendant,  however,  in  its  answer,  pleaded 
that  the  decedent  had  full  knowledge,  and  had  had  such 
knowledge  for  a  long  time.  Now,  while  it  may  not  be  neces- 
sary in  all  cases  to  prove  an  averment  to  the  extent  to  which 
it  is  made,  we  think  that  the  court  was  justified  in  constru- 
ing the  averment  as  not  broader  than  the  case  required. 
Where  an  employe's  knowledge  is  relied  on  as  constituting 
an  element  of  waiver,  it  should  be  such  as  to  fairly  apprise 
the  employe  of  the  danger.  It  appears  to  us  that  the  defend- 
ant must  have  used  the  words  "  full  knowledge  "  in  that  sense, 
and  that  it  is  not  in  a  condition  to  complain  if  the  court  so 
understood  the  answer,  and  used  the  same  words.  If  the 
defendant  did  not  wish  to  be  so  understood,  and  thought  that 
the  court  had  not  expressed  the  true  rule,  and  that  the  jury 
might  be  misled,  we  think  that  it  should  have  asked  an 
instruction  upon  the  point. 

As  to  the  use  of  the  word  "  long,"  we  are  disposed  to  take 
substantially  the  same  view.  The  word  does  not  denote  any 
specific  length  of  time.     We  think  that  the  defendant  must 
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have  meant  that  the  decedent  had  the  knowledge  long  enough 
to  have  afforded  him  an  opportunity  to  make  objections,  and 
that  the  court  did  not  err  in  following  the  answer,  and  using 
the  word  in  the  same  sense  as  we  may  assume  that  it  did. 

Before  leaving  the  consideration  of   the  instruction,  we 

ought,  perhaps,  to  say  that  the  instruction,  standing  by  itself, 

does  not  express  the  law,  because  it  omits  tlie 

4.  INSTBUO-  ... 

tion:  wiioie    element  of  waiver,  which  consists  m  remainino: 

of  rule  in  one  '  ^ 

paragrapii.  after  knowledge,  without  objection  and  without 
promise  of  amendment.  But,  so  far  as  the  instruction  is  defec- 
tive in  this  respect,  it  is  too  favorable  to  the  defendant.  Besides, 
the  court  proceeds  in  the  next  instruction  to  supply  what  we 
have  pointed  out  as  a  defect,  intending,  of  course,  that  the 
two  instructions  should  be  read  together.  In  this  connection, 
it  is  proper  that  we  should  say  that  all  the  essential  ideas 
necessary  to  the  expression  of  a  single  rule  should,  we  think, 
be  expressed  in  a  single  instruction.  Without  holding  that 
the  violation  of  this  rule  would  be  reversible  error  where  this 
court  should  be  satisfied  that  the  jury  could  not  have  been 
misled,  it  is  manifest  that  the  observance  of  the  rule  would 
in  all  cases  be  better. 

IV.     The  twelfth  instruction  given   proceeds   upon  the 
theory  that  the  jury  might  find  that  tlie  dededent  objected  to 

the  defect,  or  that  he  had  promise  of  amend- 


s. 


no 


sapporti  ap-  ment.  The  defendant  assigns  the  giving  of  tlie 
prejudiced!  instruction  as  error.  The  objection  urged  is 
that  there  was  no  evidence  tending  to  show  that  the 
decedent  made  objection,  or  had  promise  of  amendment. 
It  may  be  conceded  that  there  was  no  such  evidence.  But, 
these  being  matters  pertaining  to  the  alleged  waiver  set  up 
by  defendant,  the  burden  was  upon  the  defendant  to  prove 
the  absence  of  objection  and  promise  of  amendment,  and  as 
to  the  latter  there  appears  to  have  been  no  evidence  whatever, 
and  we  do  not  think  that  the  defendant  is  in  a  condition  to 
complain. 

V.     The  defendant  complains  of  the  want  of  an  instruction 
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that  if  the  decedent,  in  the  exercise  of  reasonble  diligence, 

6. ;  on      might  have  discovered  the  defect,  but  failed  to  do 

uSne.  so,  and  so  failed  to  protect  himself,  as  he  might 

have  done,  the  plaintiff  cannot  recover.  To  this  we  have  to  say 
that  no  such  issue  appears  to  have  been  tendered  by  the 
answer,  and  no  such  instruction  was  asked  by  the  defend- 
ant. If  such  lUilure  could  in  any  sense  be  regarded  as  con- 
tributory negligence,  then  we  have  to  say  that  the  usual 
instruction  in  regard  to  contributory  negligence  was  given. 

VI.  The  court  instructed  the  jury,  in  substance,  that  the 
decedent  did  not  waive  the  defect  by  remaining  in  the 
7.  RAILROADS:  compauy's  employment  without  objection  after 
fnj^^de-  knowledge  of  the  defect,  if,  in  doing  so,  he  acted  as 
waiver.  '^  '  an  ordinarily  prudent  man  would  have  done  under 
the  circumstances.  The  giving  of  this  instruction  is  assigned 
as  error.  In  our  opinion,  this  instruction  cannot  be  approved. 
Undoubtedly,  most  employes  are  willing  to  incur  some  risk 
rather  than  lose  a  good  situation.  But  the  rule  is  that, 
where  an  employe  voluntarily  elects  to  incur  a  risk  without 
a  promise  of  its  removal,  and  which  he  need  not  incur,  he 
assumes  the  risk.  The  law  will  presume  that  he  does  so  in 
consideration  of  his  compensation,  and  it  matters  not  that 
other  prudent  men  would  probably  have  done  the  same  thing 
under  the  circumstances. 

For  the  errors  pointed  out  the  judgment  must  be 

Sevebsed. 


Bbllaht  &  Sons  v.  Oathoakt  et  al. 

1.  Surety:  on  bctildbr's  bond:  right  to  self-protection:  index- 
NiFTiNO  iffORTOAOB :  PBTORiTT  OF  LTBHS.  A  bailder  entered  into  a  con- 
tract with  a  coanty  for  the  erection  of  a  bridfre,  and  he  gave  a  bond 
for  the  performance  of  his  contract.  After  he  had  be^n  the  work,  he 
pnrchaBOcl  a  farm  with  money  paid  him  on  the  contract,  and  mortga^red 
the  farm  to  the  saoeties  on  hin  bond  to  indemnify  them  as  such  until  the 
bridge  was  built  and  accepted  by  the  county.  The  sureties,  in  order  to 
insure  the  performance  of  the  contract,  were  obliged  to  advance  money 
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to  the  contractor  from  time  to  time,  and  before  the  work  was  done  they 
took  another  mortgage  on  the  same  land  for  the  same  purpose  as  the 
first  one,  but  setting  out  in  particular  the  sums  so  advanced,  and  which 
the  mortgage  was  to  secure.  After  the  contract  had  been  entered  into 
and  the  first  mortgage  made,  but  before  the  execution  of  the  second 
mortgage,  plaintiffs  began  an  action  against  the  contractor  on  a  debt 
which  antedated  the  bridge  contract,  and  subsequently,  but  after  the 
date  of  the  second  mortgage,  procured  judgment  thereon,  which  also 
became  a  lien  on  the  land. .  Held —  -    • 

{!)  That  the  sureties  had  a  right  to  protect  themselves  against  lia- 
bility on  their  bond  by  advancing  money  to  the  contractor  to  enable 
him  to  complete  the  bridge.  (Compare  Tuttle  v.  Ind,  Dist,  of  Har- 
lan, 62  Iowa,  422.) 

(2)  That  the  first  mortgage  was  not  discharged  by  the  complei»on 
and  acceptance  of  the  bridge,  but  stood  as  a  security  for  all  money- 
ad  vanced  by  the  sureties  to  the  contractor  on  account  of  the  bridge 

(3)  That  the  first  mortgage  was  a  lien  on  the  land  superior  to  plaint- 
ifiTs  judgement. 

(4)  That  the  second  mortgage  was  not  an  abandonment  of  the  first 
one,  and  did  not  in  any  way  affect  the  question  of  priority  as 
between  plaintiffs  and  the  sureties. 

Appeal  from  Marion  District  Court. 

Saturday,  June  25. 

This  is  an  action  in  equity.  Both  of  the  parties  to  the 
action  claim  to  have  liens  npon  eighty  acres  of  land,  and  the 
contest  is  as  to  the  validity  of  the  liens  and  their  priority. 
The  court  below  decreed  that  the  lien  of  tlie  plaintiffs  was 
prior  and  superior  to  that  of  the  defendants.  Defendants 
appeal. 

Ayres  Bros.^  for  appellants. 

J,  D,  Oamhle^  for  appellees. 

EoTHROOK,  J. — T.  On  the  5th  day  of  July,  1880,  one 
C.  0.  Collins  entered  into  a  contract  with  Marion  county  to 
build  a  wagon  bridge  across  the  Des  Moines  river  in  said 
county.  The  other  defendants  became  his  sureties  on  a  bond 
to  the  county,  given  to  secure  the  performance  of  the 
contract  upon  the  part  of  OoUins.     At  the  time  the  bond  was 


r.  ■ 


•jf  r- 


i 


JUNE  TERM,  1887.  209 

« 

Bellamy  &  Sons  v.  Gathcart  et  al. 

execnted  and  delivered  to  the  county,  Collins  entered  into  an 
agreement  with  the  defendant  Kerr,  who  was  one  of  the 
sureties,  by  which  it  was  stipulated  that,  for  the  protection 
of  the  sureties,  said  Kerr  should  receive,  control  and  pay  oat 
all  money  paid  by  the  county  for  the  erection  of  the  bridge, 
as  trustee  for  the  sureties,  and  that,  after  the  completion  of 
the  bridge,  and  all  claims  for  material  and  labor  should  be 
paid,  and  the  bondsmen  released  from  liability,  the  balance 
of  the  money  should  be  paid  to  Collins.  Collins  proceeded 
to  erect  the  bridge.  The  original  contract  required  that  he 
should  build  the  same  for  $10,259,  On  July  27,  1880,  and 
in  August  and  November  of  the  same  year,  and  in  Septem- 
ber, 1382,  certain  supplemental  contracts  were  made  between 
Collins  and  the  county,  by  which  certain  alterations  were 
made  in  the  plan  of  the  bridge,  which  largely  increased  its 
cost.  These  supplemental  contracts  were  assented  to  by  the 
sureties  on  the  bond,  and  the  whole  amount  paid  by  the 
county  on  the  several  contracts  was  $23,125.  The  bridge 
was  completed  and  accepted  by  the  county  in  June,  1883. 
When  the  bridge  was  completed,  Collins  was  indebted  to  said 
sureties,  on  account  of  the  building  of  the  bridge,  in  the  sum 
of  about  $1,490.81.  This  was  the  amount  as  found  by  the 
district  court,  and  the  evidence  appears  to  sustain  the  finding. 
During  the  progress  of  the  work,  and  in  December,  1880, 
Collins  purchased  the  land  in  controversy.  At  that  time 
there  were  no  outstanding  obligations  upon  account  of  the 
work  on  the  bridge,  and  Collins  drew  about  $2,000  of  bridge 
money  and  paid  it  on  the  land.  He  took  the  title  thereto  in 
the  name  of  his  wife.  It  appears  to  be  conceded  that  Col- 
lins was  then  and  is  now  insolvent,  having  no  financial  ability. 
At  the  time  the  conveyance  was  made  to  his  wife,  the  bonds^ 
men  took  a  mortgage  upon  the  land,  which  mortgage  con- 
tained the  following  provision:  That  the  same  was 
given  "as  indemnity  as  bondsmen  of  C.  C.  Collins  until 
the  Des  Moines  river  bridge,  now  under  contract  at  Horn's 
ferry,  in  Marion  county,  Iowa,  is  completed  and  accepted  by 
Vol.  LXXII— 14 
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the  board  of  supervisors  of  Marion  county,  Iowa,"  and  that 
at  that  time  the  mortgage  shaild  be  void  and  of  no  effect. 

Afterwards,  and  in  July,  1881,  another  mortgage  was 
taken  upon  the  land  and  certain  personal  property  by  the 
bondsmen,  which  contained  these  provisions:  <' To  have  and 
to  hold  unto  the  said  parties  of  the  second  part,  upon  the 
following  conditions,  to-wit:  Whereas,  said  A.  J.  Kerr,  T. 
S.  Oathcart,  R.  H.  Underbill  and  N.  H.  Bittenbender  have 
heretofore  and  may  hereafter  sign  bonds  and  contracts  with 
said  0.  0.  Collins,  as  sureties  for  the  erection  of  a  bridge 
across  the  Des  Moines  river,  near  Horn's  ferry,  in  said 
county,  and  for  the  purchase  of  material  and  tools;  and  hav- 
ing signed  with  said  C.  0.  Collins  a  note  for  six  hundred  dol- 
lars to  the  Knoxville  National  Bank  as  sureties,  and  having 
this  day  signed  other  notes  for  said  Collins  for  the  sum  of 
five  hundred  dollars;  and  having  heretofore  signed  other 
notes,  bonds  and  contracts  for  said  Collins,  or  advanced  him 
money,  or  furnished  him  with  property  from  time  to  time; 
now,  if  the  said  C.  C.  Collins  shall  hold  each  and  all  of  said 
parties^  A.  J.  Kerr,  T.  S.  Cathcart,  R.  H.  Underbill  and  N. 
H.  Bittenbender,  harmless  by  reason  of  having  signed  any 
such  bonds,  contracts,  notes,  or  other  obligations,  and  pay 
each  and  all  of  them  any  and  all  sums  of  money  that  they 
may  have  to  pay  by  reason  of  such  bonds,  notes,  contracts, 
and  any  money  that  they  may  furnish  or  advance  to  him, 
with  ten  per  cent  interest  on  all  such  sums  from  the  time 
they  or  either  of  them  have  to  pay  the  same,  together  with 
all  costs,  attorney's  fees,  and  other  expenses  they  may  be  to 
in  the  premises,  with  reasonable  attorney's  fees  for  the  fore- 
closing of  this  mortgage  and  collecting  snch  sums,  then  this 
obligation  to  be  void;  otherwise  in  full  force  and  effect. 

"  C.  C.  Collins. 
"  Jennie  B.  Collins." 

The  money  was  actually  borrowed  from  the  bank,  and  it 
was  received  by  one  of  the  bondsmen,  and  paid  out  on 
account  of  the  construction  of  the  bridge.     And  the  evidence 
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shows  that  at  the  time  the  money  was  borrowed  the  sureties 
were  compelled  to  make  the  loan,  or  the  contnict  would  have 
been  forfeited  and  given  up.  The  foregoing  are  the  facts  nec- 
essary to  be  considered  in  determining  the  claim  made  by  th^ 
bondsmen.  They  claim  that  the  mortgages  are  valid  liens 
upon  the  land  for  the  money  advanced  by  them,  and  liabili- 
ties incurred  in  the  construction  of  the  bridge. 

The  claim  of  plaintiffs  to  a  lien  is  based  upon  the  following 
facts:  0.  C.  Collins  was  indebted  to  the  plain tiifji  in  the 
sum  of  about  $700.  This  debt  was  incurred  for  lumber  sold 
by  plaintiffs  to  Collins  in  the  years  1877,  1878,  1879  and 
1880.  It  does  not  appear  that  any  part  of  the  debt  was  con- 
tracted after  the  bridge  contract  was  entered  into.  A  suit 
was  brought  on  this  contract,  and  a  judgment  recovered  on 
the  21st  day  of  January,  1881.  Execution  was  issued,  and 
returned  "  nothing  made,'^  and  on  the  25th  day  of  May,  1881, 
the  plaintiffs  filed  a  creditor's  bill,  in  which  they  demanded 
that  the  land  be  subjected  to  the  payment  of  their  judgment, 
because  the  title  was  made  to  the  wife  of  Collins  in  fraud  of 
his  creditors.  The  bondsmen,  being  the  mortgagees  in  the 
mortgage  which  was  executed  iu  December,  1880,  were 
warned  as  defendants,  and  the  claim  was  asserted  that  any 
interest  they  had  in  the  land  was  junior  to  the  plaintiff's 
judgment.  The  parties  defendant  were  not  served  with  an 
original  notice.  The  cause  was  continued  for  several  terms 
of  the  court,  and  after  the  second  mortgage  was  taken,  and 
on  January  16,  1883,  the  plaintiffs  tiled  an  amended  and 
substituted  petition,  in  which  they  claimed  that  the  second 
mortgage  was  junior  and  inferior  to  the  plaintiff's  judgment. 
The  claim  made  by  the  plaintiffs  is  that,  by  the  completion 
and  acceptance  of  the  bridge,  the  first  mortgage  was  discharged 
and  satisfied;  and  that  the  defendants  acquired  no  rights, 
as  against  the  plaintiffs,  by  the  second  mortgage,  because  of 
the  pendency  of  the  action  to  subject  the  land  to  the  pay- 
ment of  the  judgment  at  the  time  the  second  mortgage  was 
made.     Much  of  the  argument  of  counsel  consists  of  a  dis- 
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cussiou  of  the  question  whether  the  money  that  was  paid  upon 
the  laud  belonged  to  the  bondsmen,  and  whether,  because  of 
that  fact,  they  were  the  equitable  owners  thereof  by  reason 
of  a  resulting  trust.  The  question  is  also  presented  in  argu- 
ment whether  the  pending  of  the  action  was  notice  to  the 
bondsmen  of  the  claim  made  by  plaintiffs  to  subject  the  land 
to  the  payment  of  their  judgment,  and  whether  this  notice 
became  ineffectual  by  the  failure  pf  the  plaintiffs  to  serve  the 
defendants  with  notice  of  the  action. 

We  do  not  deem  it  necessary  to  discuss  or  determine  these 
questions,  for  the  reason  that  in  our  opinion  the  amount  due 
to  the  bondsmen,  or  for  which  they  are  liable,  must  be  held 
to  be  the  superior  lien  upon  the  land.  The  theory  upon 
which  the  plaintiffs  argue  the  case,  and  upon  which  it  was 
decided  in  the  court  below,  was  th^t  the  first  mortgage  was 
satisfied  by  the  completion  and  acceptance  of  the  bridge.  In 
other  words,  the  satisfaction  of  the  mortgage  is  made  to 
depend  upon  the  naked  fact  of  acceptance  of  the  bridge,  and  the 
discharge  of  the  bondsmen  by  the  county.  This,  we  think,  is 
not  a  fair  construction  of  the  condition  of  the  mortgage.  The 
mortgage  recites  that  it  was  given  as  indemnity  to  the  mortga- 
gees, as  bondsmen  of  C.  C.  Collins.  If  it  should  be  construed 
that  the  mortgage  was  satisfied  when  the  bridge  was  accepted, 
even  though  the  bondsmen  were  required  to  furnish  the 
money  to  complete  the  work,  the  mortgage  would  be  no 
Indemnity  at  all.  The  true  and  only  fair  construction  of  the 
mortgage  is  that,  when  Collins  should  procure  the  accept- 
ance of  the  bridge,  and  the  defendants  should  be  discharged 
from  liability  on  their  bond,  and  held  harmless,  by  reason  of 
having  executed  the  same,  the  mortgage  should  become  void. 
"Without  this  it  would  be  a  misnomer  to  name  the  instrument 
an  indemnifying  mortgage.  As  we  view  it,  this  first  mort- 
gage was  what  might  be  called  an  open  mortgage.  It  was 
given  to  secure  the  bondsmen  against  loss  by  reason  of  hav- 
ing signed  the  bond;  and  under  their  obligations  upon  the 
bond  it  was  their  right  to  protect  themselves  from  loss  by 
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all  proper  means.  They  were  not  required  to  fold  their 
hands  and  await  the  default  of  Collins,  and  the  forfeiture  of 
til  is  contract,  and  then  defend  an  action  for  damages,  or  set- 
tle the  damages,  and,  when  the  amount  was  ascertained,  in 
that  way  set  it  up  as  the  amount  due  on  the  mortgage.  They 
had  the  right  to  do  as  they  did, — take  an  assignment  of  the 
contract,  and,  if  necessary,  furnish  the  money  to  complete 
the  work,  and  resort  to  any  security  or  indemnity  they  had 
for  reimbursement.  No  creditor  of  Collins  had  any  equita- 
ble right  to  anything  growing  out  of  the  bridge  contract 
until  the  bondsmen  were  indemnified.  If  necessary  to  do  so, 
a  bondsman  may  take  an  assignment  of  the  contract,  com- 
plete the  work,  and  receive  the  pay,  and  no  creditor  of  the 
contractor  can  be  allowed  to  complain.  Tuttle  v.  Independ- 
ent District  of  Harlan^  62  Iowa,  422.  If  so,  the  surety  surely 
has  the  right  to  advance  money  or  incur  obligations  to  com- 
plete the  work,  and  indemnify  himself  by  a  mortgage  or 
pledge  of  the  contractor's  property;  and  nothing  short  of 
saving  him  harmless  for  having  become  surety  will  indem- 
nify him.  In  this  case  the  acceptance  of  the  bridge  was  not 
procured  by  Collins.  It  was  done  by  the  assistance  of  the 
bondsmen,  and  the  mortgage  is  a  lien  for  such  an  amount  as 
they  advanced  or  became  liable  for. 

This  first  mortgage  was  taken  before  the  plaintiffs  even 
commenced  an  action  against  Collins,  and  at  a  time  when 
their  claim  was  a  mere  chose  in  action.  The  second  mort- 
gage is  not  even  a  necessary  factor  in  determining  the  case. 
It  was  no  abandonment  of  the  first  mortgage.  It  was  a  mere 
bill  of  particulars  of  what  the  bondsmen  had  advanced  to 
their  principal  to  carry  on  the  work. 

It  appears  to  us  that  this  disposition  of  the  case  is  emi- 
nently equitable  and  just.  The  plaintiffs  were  the  holders 
of  a  claim  against  an  insolvent  and  irresponsible  debtor.  If 
they  are  allowed  to  subject  the  land  in  question  to  the  pay- 
ment of  their  claim,  the  bondsmen  must  go  without  indem- 
nity, and  the  plaintiffs  succeed  in  collecting  a  worthless  claim 
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at  their  expense.  It  is  in  effect  requiring  the  bondsmen  to 
pay  a  debt  which  they  never  contracted.  The  plaintiffs  are 
in  no  worse  position  than  they  would  have  been  if  no  bridge 
had  been  built.  Eevebskd. 
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Railway  Company. 

1.  Bailroads:  injury  to  stock  on  track:  supficibngy  of  fkncb: 
GATE:  question  FOB  JURY.  In  an  action  asfainst  defendant  for  the 
value  of  cattle  which  went  from  plaintifi^s  pasture  upon  defendant's 
track,  througrh  a  gate  in  defendant's  fence,  and  were  killed,  held  that  it 
was  not  negligence,  as  a  matter  of  law,  that  the  gate  was  so  constructed 
as  to  swing  toward  the  track,  and  that  it  was  fastened  with  a  hook  on 
the  side  toward  the  pasture,  but  that  the  sufficiency  of  the  gate  and  of 
its  fastening  was  a  question  for  the  jury;  and  that  their  finding,  which 
had  at  least  some  support,  in  the  evidence,  could  not  be  disturbed  on 
appeal. 


2. 


3. 


4. 


5. 


:  :  WHAT  constitutes  want  OF  fence:  double  dak- 

AOB8.  Section  1 289  of  the  Code,  allowing  the  recovery  of  double  dam- 
ages for  stock  killed  by  railroads  by  reason  of  the  want  of  a  fence, 
applies  to  cases  where  the  fence  is  insufficient,  as  well  as  where  there  is  no 
fence,  jind  in  this  case,  held  that  the  rule  applied  to  a  case  where  the 
stock  got  on  the  track  through  a  defective  gate  in  defendant's  fence. 


:  :  evidence:  manner  op  HANGING  GATE.    Insuch  action 

the  defendant  was  not  prejudiced  by  the  testimony  of  one  of  plaintifTs 
witnesses  to  the  effect  that  there  was  nothing  to  prevent  the  hanging  of 
the  gate  on  the  inside  of  the  field,  since  the  court  instructed  the  jury 
that  defendant  had  the  right  to  hang  it  on  either  side. 


:   :    BVIDENCB  TO   EXPLAIN    OPENING    OF    GATE.      It    WaS 

proper,  in  such  case,  to  alio  xr  plaintiff  to  show  that  there  were  calves  on 
the  other  side  of  the  right  of  way  belonging  to  the  cows  that  were 
killed,  as  such  testimony  would  tend  to  show  that  the  gate  was  opened  by 
the  cows. 

:  ;    EVIDENCE  OF  INSUFFICIENCY    OF  LIKE  FASTENINGS. 


In  such  case,  it  was  not  error  to  allow  testimony  tending  to  show  that 
other  like  fastenings  had  proved  insufficient  in  practice,  since  the  court 
charged  the  jury  that  before  such  evidence  could  be  considered  it  must 
appear  that  the  fastenings  were  not  only  alike,  but  that  the  manner  in 
which  they  were  put  on,  and  in  which  the  gates  were  hung,  was  in  all 
respects  the  same. 
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6.  :  :  £yiDENCB  OF  sufficiency  of  like  fastenings.  In 

sach  case,  defendant  could  not  escape  liability  by  showing^  that  the  fas- 
tening in  question  was  like  those  in  general  ase,  and  evidence  to  that 
effect  was  properly  excluded,  where  there  was  no  offer  to  show,  also, 
that  those  in  general  use  had  been  applied  to  the  gates  in  the  same  way, 
and  that  the  gates  had  been  hung  in  the  same  way,  and  that  all  the 
material  circumstances  had  been  the  same,  and  that  they  had  proved  in 
practice  to  be  sufficient. 

7.  :   :  INSTRUCTIONS  AS  TO  defendant's  LIABILITY.      In  such 

case  the  court,  instructing  the  jury  as  to  defendant's  liability,  stated  that 
the  main  questions  were,  whether  or  not  the  fastenings  on  the  gate  were 
safe  and  reasonably  sufficient  for  their  purpose,  and«  if  not,  whether 
plaintiff's  cattle  got  upon  the  track,  and  were  injured,  by  reason  of  such 
insufficiency:  and  whether  the  fastenings  were  such,  and  put  on  in  such 
a  place  and  in  such  a  way  as  a  man  of  usual  and  ordinary  prudence  would 
consider  safe  and  sufficient  for  the  purpose  in  that  place.  Held  that  these 
instructions  were  correct,  and  that  others  given  in  harmony  with  these 
were  without  objection. 

Appeal  from  Fremont  District  Court, 

Monday,  June  27. 

Action  to  recover,  under  section  1289  of  the  Code,  for 
doable  the  value  of  certain  cows  killed  by  one  of  the  defend- 
ant's trains,  where  it  had  a  right  to  fence.  There  was  a  trial 
to  a  jury,  and  verdict  and  judgment  were  rendered  for  the 
plaintiff.     The  defendant  appeals. 

Sapp  cfe  Pusey^  for  appellant. 

T.  G.  Powers  and  Draper  cfe  Thornelly  for  appellee. 

Adams,  Oh.  J. — ^The  defendant's  road  passed  through  the 
plaintiff's  pasture,  and,  while  fences  had  been  constructed 
upon  each  side,  it  is  maintained  by  the  plaintiff  that  they 
were  insuflSclent  to  turn  the  plaintiff's  stock,  and  that 
the  animals  were  killed  by  reason  of  a  want  of  a  fence, 
within  the  meaning  of  the  statute.  In  the  fence  in  question 
was  a  private  crossing,  where  the  defendant  had  erected  and 
was  maintaining  gates  for  the  plaintiff's  accommodation. 
The  plaintiff's  cows,  which  were  killed,  passed  upon  the 
defendant's  track  through  one  of  the  gates.     The  principal 
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question  of  fact  is  as  to  whether  the  gate  was  properly  con- 
structed. If  it  was  not,  we  think  that  the  jury  was  justi- 
lied  in  inferring  that  it  came  open  by  reason  of  its  improper 
construction,  and  was  justified  in  finding  that  the  cows  were 
killed  by  reason  of  a  want  of  a  fence. 

I,     The  defendant  assigns  as  error  that  there  was  no  evi- 
dence to  support  the  finding.     Its  position  is  that  the  undis- 
puted evidence  respecting  the  gates  shows  that  it 

1.  railroads:    ^  „     .  m,  ..  ^.  xl  x 

Injury  to  was  sumcient.  Tlie  tacts  respecting  the  gate 
Senc'of*'  appear  to  be  that  it  was  fastened  by  a  hook  on 
qu"^tion1tor  ^'^®  pasture  side,  and  was  so  constructed  as  to 
jury.  swing  out  towards  the  right  of  way.     The  hook 

where  it  entered  the  staple  was  not  bent  quite  at  a  right  angle, 
but  at  an  obtuse  angle,  or  else  the  lower  point  flared  out  a 
little  to  fticilitate  the  inserting  of  it  in  the  staple. 

The  defendant  contends  that  it  had  no  right  to  construct 
the  gate  so  as  to  swing  in  towards  the  pasture;  that  it  can- 
not be  said  to  be  neo^li<?ence  to  construct  the  hook  on  the 
pasture  side;  and  that  the  form  of  the  hook  was  the  usual 
and  necessary  form.     Upon  this  point  it  may  be  said  that  the 
law  does  not  prescribe  the  mode  of  constructing  gates,  and, 
so  far  as  the  question  before  us  is  concerned,  it  is  not  mate- 
rial how  they  are  constructed,  provided  they  are  sufBcient  to 
turn  stock.     We  see  no  good   reason  why  they  may  not  be 
constructed  so  as  to  open  towards  the  pasture  or  laud  designed 
to  be  fenced  against,  and  perhaps,  if  they  are  so  constructed 
as  to  swing  towards  the  right  of  way,  that  may  be  regarded 
as  tending  to  render  them  less  secure.     At  the  same  time  we 
have  no  doubt  that   a  secure  gate  might  be  constructed  if 
made  to  swing  the  other  way.     The  fact,  too,   that  the  hook 
was  on  the  inside  next  to  the  pasture  or  land  inclosed  would 
not  necessarily  show  improper  construction.     It  might,  we 
presume,  be  on  that  side,  and  the  fastening  be  secure,  even 
though  it  were  safer,  as  a  rule,  to  put  it  where  it  would  not 
be  exposed  to  disturbance  from  the  horns  of  the  cattle.     So 
the  hook  might  flare  out  at  the  point,  and  yet  be  turned  at  a 
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right  angle  or  acute  angle,  and  have  no  tendency  to  unfasten 
by  mere  pressure  against  the  gate.  It  was  for  the  jury  to 
say,  in  view  of  all  the  facts  proven,  whether  the  fastening 
was  sufficient.  One  thing  seems  to  be  certain,  and  that  is 
that  the  fastening  was  not  sufficient  if  the  gate  would  open 
by  mere  pressure  against  it,  because  cattle  naturally  haunt  a 
gate  where  they  are  accustomed  to  pass  out  and  in,  and  are 
liable  to  crowd  each  other  against  it.  As  to  the  liability  of 
the  gate  to  fly  open  by  pressure  against  it,  there  was  consid- 
erable evidence.  One  witness  said:  "The  pressure  of  a 
man,  very  slight,  against  the  gate,  would  throw  the  hook  out 
of  the  staple.  I  know,  because  we  tried  it."  Another  said: 
"•  A  pressure  against  the  gate  would  throw  the  hook  out  of 
the  staple."  It  seems  very  clear  to  us  that  we  cannot  dis- 
tijrb  the  verdict  for  want  of  support  in  the  evidence. 

II.     The  court  instructed  the  jury,  in  substance,  that,  if 
the  plaintiff  was  entitled  to  recover  anything,  he  was  entitled 

o . to  recover  double  the  value  of  the  animals  killed. 

uiteiwantof    The  defendant  assigns  the  giving  6f  this  instruc- 

fence:  doable    ,.  y^    .  -j    xi_    ^  4.i_«      •  j. 

damages.  tion  as  error.  It  is  said  that  this  is  not  a  case 
where  the  company  failed  to  fence,  and  so  does  not  fall  under 
the  provision  for  double  damages,  as  made  in  section  1289  of 
the  Code.  It  is  true  that  the  fence  seems  to  have  been  good 
enough,  except  the  fastenings  of  the  gate,  but  the  gate  is  a 
part  of  the  fence;  and,  if  that  was  insufficient  to  turn  cattle, 
it  appears  to  us  that  there  was  a  failure  to  fence,  within  the 
meaning  of  the  statute.  It  may  be,  as  is  suggested,  that  the 
fastenings  were  merely  out  of  repair,  but  this  would  make  no 
difference  in  respect  to  the  rule  laid  down  by  the  court.  It 
would  still  be  true  that  the  defendant's  liability,  if  it  arose  at 
all,  arose  by  reason  of  a  want  of  a  fence,  and  the  provision 
for  double  damages  would  apply.  The  defendant  suggests 
that  there  inightjiave  been  a  want  of  repair  of  so  recent  origin 
that  the  company  was  not  in  fault.  If  that  is  so,  the  com- 
pany was  not  liable  at  all  for  such  want  of  repair,  and  the 
jury  was  instructed  merely  that  the  plaintiff  was  entitled  to 
double  damages,  if  anything. 
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III.  A  witness  was  allowed  to  testify,  against  the  defend- 
ant's objection,  that  there  was  nothing,  so  far  as  he  knew,  to 
3  .  .  prevent  hanging  the  gate  on   the  inside  of  the 

mamiep^o'f       ti^ld.     The  admission  of  this  evidence  is  assigned 
hauRinKgate.   ^g  ^j.^^^.      The  court  instructed  the  jury  that  the 

defendant  had  the  right  to  hang  the  gate  on  either  side. 
Under  this  ruling,  we  cannot  think  that  the  defendant  was 
prejudiced  by  the  evidence.  It  may  be  said  that  the  admis- 
sion of  the  evidence  implied  that  the  court  thought  that  it 
would  have  been  better  to  hang  the  gate  on  the  inside,  if  it 
could  be.  To  this  we  think  it  may  be  said  that  it  would  have 
been  better  if  the  hook  had  been  so  constructed  that  mere  pres- 
sure from  the  inside  would  not  cause  the  hook  to  fly  out,  and 
there  was  evidence  to  show  that  it  would. 

IV.  The  defendant  complains  of  the  admission  of  evi- 
dence tending  to  show  that  there  were  calves  on  the  other 

_. side  of  the  right  of  way,  belonging  to  the  cows  in 

expiahi  open-   ^l^^cstion.     We  think  that  this  evidence  was  prop- 

ingof  gate.      gj.jy  admitted.     It  was  a  circumstance  tending  to 

show  that  the  gate  was  opened  by  pressure  of  the  cows  against  it, 

and  was  not,  as  the  defendant  claimed,  left  open  by  some  one. 

V.  The  defendant  complains  of  the  admission  of  evi- 
dence tending  to  show  that  other  like  fastenings  had  proved 
5. . .    insufficient    in    practice.     Under    the    guarded 

fnsufflciency     instruction  of  the  court,  we  think  that  there  was 
ings.  no  error  in  this.     The  jury  was  told  that,  before 

such  evidence  could  be  considered,  it  must  be  shown,  not 
only  that  the  fastenings  were  alike,  but  that  the  manner  in 
which  they  were  put  on,  and  the  manner  of  hanging  the 
gates,  were  in  all  respects  alike. 

VI.  The  defendant  offered  to  show  that  the  fastenings  in 
question  were  like  those  in  general  use,  but  the  court  excluded 
e. . .   the  evidence,  and  the  defendant  assigns  the  exclu- 

suflQciency  of    siou  as  error.     We  do  not  think  it  was  sufficient 

Ings.  for  the  defendant  to  show  that  it  used  fastenings 

of  the  kind  in  general  use,  and  that  the  one  in  question  was 

of  that  kind.     The  fastening  should  have  been  reasonably 
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sufficient  to  answer  the  purpose  intended.  If  it  was  not,  we 
do  not  think  that  the  defendant  could  escape  liability  by 
showing  that  it  was  in  general  use.  If  there  had  been  an 
offer  to  show  that  the  fastenings  in  general  use  were  not  only 
like  this,  but  had  been  Applied  to  the  gates  in  the  same  way, 
and  the  gates  had  been  hung  in  the  same  way,  and  all  the 
material  circumstances  had  been  alike,  and  that  they  had 
proved  in  practice  to  be  sufficient,  it  may  be  that  such  evi- 
dence would  have  been  admissible;  but  there  was  no  such 
offer.  The  defendant  complains  of  the  exclusion  of  an  opin- 
ion that  the  fastening  was  sufficient,  but  the  question  was  not 
one  for  expert  evidence. 

VII.  The  defendant  criticises  to  a  considerable  extent  the 
instructions  which  were  given.     We  cannot  properly  set  out 

, ,   all  the  instructions,  nor  notice  specifically  all  the 

•i»  to"defeud-  criticisms  which  are  made.  The  criticisms,  in  a 
aat's uabiiiiy.  general  way,  amount  to  this:  that  the  jury  was 
nbt  properly  instructed  in  regard  to  the  duty  which 
devolved  on  the  defendant  in  order  to  enable  it  to  escape  lia- 
bility of  the  kind  in  question.  We  have  all  read  the  instruc- 
tions carefully,  and  are  agreed  that  the  case  was  fairly  sub- 
mitted under  them.  The  court  charged  the  jury  as  follows: 
"  The  main  questions  in  this  case,  so  far  as  the  liability  of 
the  defendant  is  concerned,  are  whether  or  not  the  fastenings 
of  the  gate  were  safe  and  reasonably  sufficient  for  the  pur- 
pose for  which  they  were  used;  and,  if  they  were  insufficient 
for  that  purpose,  whether  or  not  the  cattle  of  the  plaintiff 
got  upon  the  track  of  the  defendant,  and  were  injured,  by 
reason  of  such  insufficiency."  Then,  proceeding  a  little  fur- 
ther, the  court  put  this  question  in  its  charge:  "Were  the 
fastenings  on  this  gate  such,  and  put  in  such  a  place,  and  on 
in  such  a  way,  as  a  man  of  usual  and  ordinary  prudence  would 
consider  safe  and  sufficient  to  be  used  in  the  place  and  for  the 
purpose  for  which  this  fastening  was  used?''  These  instruc- 
tions appear  to  us  to  cover  the  ground  fairly,  and  we  do  not 
see  that  the  court  said  anything  inconsistent  therewith. 

We  see  no  error,  and  the  judgment  must  be    Affirmed. 
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ToRBERT  V.  Clough. 

1.  Intoxicating  Liquors:  unlawful  sale bt pharmacist:  rbcov- 
BRT  OF  MONEY  PAID.  Under  the  statute  in  force  in  1883  and  1884.  a 
registered  pharmacist  who  held  no  permit  from  the  supervisors  of  the 
county  could  not  lawfully  sell  intoxicating  liquors  at  wholesale;  and 
where  such  liquors  were  so  sold,  ?ield  that,  under  Code,  §  1550,  the 
purchaser  could  recover  of  the  seller  all  payments  made  for  such  liquor. 
[Adams,  Ch.  J.,  dissenting.] 

Appeal  from,  Chickasaw  District  Court, 

Monday,  June  27. 

Action  upon  an  account  for  drugs  and  medicines  sold  by 
Torbert,  plaintiff  and  appellant,  to  defendant,  of  the  value 
of  $111.85.  The  answer  admits  the  allegations  of  the  peti- 
tion, and  alleges,  as  a  counter-claim,  that,  in  1883  and  1884, 
plaintiff  sold  and  delivered  to  defendant  large  quantities  of 
intoxicating  liquors,  the  sale  of  which  is  forbidden  by  the 
statutes  of  the  state;  that  plaintiff  and  defendant  are  both 
residents  of  this  state,  and  that  defendant  paid  to  plaintiff 
$454.41  for  the  intoxicating  liquors  so  unlawfully  sold;  and 
she  asks  judgment  for  that  sum.  The  cause  was  tried  with- 
out a  jury,  and  judgment  was  rendered  against  plaintiff  for 
the  sum  of  $258.71,  and  costs,  from  which  he  appeals. 

Graham  ds  Cady  and  J.  R.  Bane^  for  appellant. 

Hiram  Shaver^  for  appellee. 

Beck,  J. —  I.  .It  is  shown  by  an  agreed  statement  of  facts 
that  during  the  years  1883  and  1884,  the  time  of  the  sales 
of  the  intoxicating  liquors  in  question,  plaintiff  was  a  drug- 
gist and  pharmacist,  duly  registered  under  the  laws  of  the 
state;  that  prior  to  obtaining  a  permit  from  the  board  of 
supervisors  he  sold  defendant  intoxicating  liquors,  and 
received  in  payment  therefor  $412.56,  and  after  that  tijne  he 
sold  to  defendant  such  liquors,  and  received  payment  in  the 
sum  of  $30.92.  The  defendant  was  not  a  registered  drug- 
gist and  pharmacist,  and  had  no  permit  from  the  board  of 
supervisors  for  selling  intoxicating  liquors.     She  was  doing 
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business  as  a  draggist,  whicli  was  known  to  plaintiff,  and  he 
supposed  she  was  duly  registered.  It;  is  shown  by  the  evi- 
dence of  the  plaintiff  that  a  portion  of  the  liquor  sold  was 
alcohol  of  too  high  proof  for  use  as  a  beverage,  but  that  it 
could  be  so  used  by  reducing  it  It  appears  that  the  plaint- 
iff conducted  business  in  Dubuque,  and  from  that  city  the 
liquors  were  sent  by  railroad  to  defendant  in  Chickasaw 
county,  where  she  was  doing  business.  The  liquors  were 
sold  at  wholesale,  and  defendant  conducted  a  retail  business. 
It  is  not  shown  that  plaintiff  used  any  diligence  in  order  to 
ascertain  whether  defendant  purchased  the  liquors  in  good 
faith,  to  be  used  for  a  lawful  purpose. 

II.  The  following  question  arises  upon  these  facts,  the 
determination  of  which  is  decisive  of  the  case:  Under  the 
statute  in  force  in  1883  and  1884,  could  a  registered  pharma- 
cist, who  held  no  permit  from  the  supervisors  of  the  county, 
lawfully  sell  intoxicating  liquors  at  wholesale?  Under 
chapter  6,  tit.  11,  of  the  Code,  all  sales  of  intoxicating 
liquors  were  unlawful  except  those  made  by  persons  holding 
permits  for  specified  purposes  declared-  to  be  lawful.  [Sec- 
tion 1523.]  Underchapter75,  Actsof  the  Eighteenth  General 
Assembly,  registered  pharmacists  were  authorized  to  sell 
intoxicating  liquors  at  retail,  and  in  no  other  way.  Section 
1  forbids  any  one  not  a  registered  pharmacist  "  to  conduct 
any  pharmacy,  drug-store,  apothecary  shop,  or  store  for  the 
purpose  of  retailing,  compounding  or  dispensing  medicines, 
or  poisons  for  medical  use,  except  as  hereinafter  provided." 
Section  8  provides  that  "apothecaries  registered  as  herein 
provided  shall  have  the  right  to  keep  and  sell,  under  the 
restrictions  as  herein  provided,  all  medicines  and  poisons 
authorized  by  the  National  American  or  United  States  dis- 
pensatory and  phannacopoBa  as  of  recognized  medical  utility." 
Section  9  declares  that  it  shall  not  be  lawful  "  for  any  licensed 
or  registered  druggist  or  pharmacist  to  retail  or  sell  or  give 
away  any  alcoholic  liquors  or  compounds  as  a  beverage." 

It  clearly  appears  that  the  first  section  of  the  statute 
applies  restrictions  to  retailing  medicines  and  poisons,  and 


I 


222  SUPREME  COURT  OF  IOWA, 

Torbert  v.  UlouRh. 

to  no  other  kind  of  selling.  Section  8  doubtless  confers 
the  right  to  sell  intoxicating  liquors,  if  they  are  of  "  recog- 
ized  utility."  But  the  authority  conferred  is  applicable  to 
the  kind  of  sales  comtemplated  in  section  1,  namely,  sales  at 
retail.  It  surely  cannot  be  claimed  that  the  sections,  con- 
sidered together,  permit  druggists  not  registered  to  sell  at 
wholesale  all  medicines  and  poisons  except  intoxicating 
liquors.  The  clause  of  section  9  quoted  above  applies  to 
the  sale  in  any  form  of  intoxicating  liquors  as  a  beverage 
which  is  not  authorized  by  statute,  either  at  retail  or  whole- 
sale. It  clearly  appears  from  this  presentation  of  the  stat- 
utes that  sales  at  wholesale,  of  intoxicating  liquors  for  per- 
mitted purposes,  were  unlawful,  except  when  made  by  per- 
sons holding  a  permit  from  the  supervisors  of  the  county. 
The  plaintiff  had  no  permit.  The  sales  to  defendant,  being 
at  wholesale,  were  unlawful.  Other  facts  in  the  case,  which 
we  have  stated,  cut  no  figure  in  the  case,  and  need  not  be 
considered.  See  State  v.  Bisselly  67  Iowa,  616,  which  holds 
that  under  chapter  143,  Laws  of  1884,  licensed  pharmacists 
cannot  sell  intoxicating  liquors  without  a  permit.  The  sales 
of  intoxicating  liquors  made  by  plaintiff  to  defendant  being  in 
violation  of  the  statute,  the  defendant  can  recover  from  plaintiff 
all  payments  made  by  her  for  such  liquors.     (Code,  §  1550.) 

The  abstract  before  us  presents  no  ground  upon  which  we  can 
interfere  with  the  finding  by  the  district  court  as  to  the 
amount  which  defendant  is  entitled  to  recover.  The  judg- 
ment, therefore,  must  be  Affirmed. 

Adams,  Ch.  J.,  (dissenting.)  The  liquors  in  question 
were  sold  by  a  registered  pharmacist,  for  the  purposes  of 
medicine,  and  there  is  no  evidence  that  they  were  not  used  for 
that  purpose.  The  opinion  of  the  majority,  as  I  understand  it, 
proceeds  upon  the  theory  that  the  plaintiff  would  have  been 
guilty  even  if  they  had  been  used  for  that  purpose,  because 
he  held  no  permit  from  the  board  of  supervisors.  In  my 
opinion,  such  permit  was  not  necessary  prior  to  July  4, 1884, 
though  the  goods  where  sold  at  wholesale,  and  the  sales  in 
question  do  not  appear  to  have  been  made  after  that  time. 
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Connolly  v.  Soarb. 

1.  Intoxicating  Liquors:  unlawful balb bt  non-restdbnt:  place 
ofcontkact:  presumption:  rbcovert  op  money  paid.  Where  a 
resident  of  Nebraska  sold  to  a  resident  of  Iowa  intoxicating  liqnors 
under  a  contract  made  in  Iowa,  and  which  was  illegal  under  the  laws 
of  Iowa,  it  will  be  presumed,  in  the  ab^enee  of  a  contrary  showing, 
that  payments  made  thereon  were  made  at  the  place  where  the  con- 
tract was  made;  and  the  same  may  be  recovered  by  the  purchaser, 
under  §  li>50  of  the  Code. 
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:  :  RECOVERY  OF  PURCHASE- money:  CONSTITUTIONALITY 

OF  STATUTE.  The  apphcatiouof  §  1550  of  the  Code  to  such  ca«e  is  not 
ayiolation  of  the  constitution  of  the  United  States,  on  the  ground  that 
it  amounts  to  a  regulation  or  restriction  of  commerce  among  the  states. 
(See  opinion  for  authorities  cited.) 

Appeal  from  Cass  District  Court. 

Monday,  June  27. 

Action  to  recover  for  intoxicating  liquors  sold  and  deliv- 
ered by  the  plaintift'  to  the  defendant.  The  latter  pleaded  a 
counter-claim,  and  sought  to  recover  money  paid  for  the  liq- 
uors so  purchased.  Trial  to  the  court,  judgment  for  the 
defendant,  and  the  plaintiff  appeals. 

John  Hudspeth^  for  appellant. 

Rockafellow  c&  Seott,  for  appellee. 

Seevers,    J. — The    plaintiff   is    a    resident    of    Omaha, 

Nebraska,  and  claims  that  he  sold  the  defendant  intoxicating 

1.  iwToxrcAT-   liquors  at  that  place.     But  the  court  found  that 

uniaw^ufsaie   the  Sale  of  the  liquors  was  made  in  the  state  of 

deuT/*pffce'     lowa,  and  that  he  had  no  permit  authorizing 

pre3«oiption:  him  to  Sell  the  same.     The  court  further  found 

moneypaid.     that  the  defendant  had  paid  the  plaintiff  $71.05 

on  account  of  liquor  purchased,  leaving  $152.62  unpaid;  and 

judgment  was  rendered  in  favor  of  the  defendant  for  $71.05, 

with  interest  and  costs. 

The  appellant  insists  that  the  findings  of  the  court  are  not 
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sustained  by  the  evidence.  Bnt,  after  carefully  reading  the 
record,  we  think  differently,  and  that  the  findings  are  sup- 
ported by  the  evidence.  The  court  simply  found  that  the 
defendant  had  paid  the  amount  above  stated  in  payment  for 
liquors  purchased,  but  did  not  find  where  said  money  was 
paid, — that  is,  in  Nebraska  or  Iowa;  and  counsel  for  the 
appellant  insist  that  the  presumption  must  obtain  that  it  was 
paid  in  Nebraska,  and  therefore  cannot  be  recovered  in  this 
action.  If  we  understand  counsel,  the  presumption  he  insists 
upon  is  supposed  to  prevail  because  the  contract  was  made  in 
Nebraska;  but  the  contract,  it  must  be  assumed,  was  made 
in  Iowa;  and,  in  the  absence  of  any  showing  to  the  contrjiry, 
we  think  it  must  be  assumed  that  the  payment  was  made 
where  the  contract  was  entered  into.  In  other  words,  per- 
formance must  be  presumed  to  have  been  intended,  and  in 
fact  made,  at  the  place  the  contract  was  entered  into.  If 
payment  was  in  fact  made  in  Omaha,  and  this  fact  has  any 
effect  on  the  defendant's  right  to  recover,  the  burden  of  so 
showing  is  on  the  plaintiff. 

II.     Oouns^  for  the  appellant,  in  an  ingenious  argument, 
insists  that  section  1550  of  the  Code  is  in  conflict  with  the 

constitution  of  the  United  States,  for  the  reason 
that  it  amounts  to  a  regulation  or  restriction  of 
commerce  among  the  states.  That  intoxicating 
liquors  must  be  regarded  as  property  which  may 
be  freely  bought  and  sold,  under  the  constitution  and  the 
laws  of  the  United  States,  will  be  conceded.  But,  while  this 
is  so,  it  does  not  follow  that  the  states  are  for  this  reason  cut 
off  from  legislating  upon  all  subjects  relating  to  the  health, 
life  and  safety  of  their  citizens,  although  the  legislation 
might  indirectly  affect  the  commerce  of  the  country.  Leg- 
islation in  a  variety  of  ways  may  affect  commerce  and  per- 
sons engaged  in  it  without  constituting  a  regulation  of  it 
within  the  meaning  of  the  constitution.  SherloGk  v.  Ailing^ 
93  U.  S.,  99.     It  must  be  remembered  that  the  sale  in  ques- 
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tion  was  made  in  Iowa,  in  contravention  of  a  statute  of  that 
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state  declaring  such  sale  to  be  void,  and  authorizing  the  party 
making  the  payment  to  recover  back  any  money  paid  in  pur- 
suance of  such  sale.  .  The  question  as  to  the  constitutionality 
of  such  a  statute,  as  we  understand,  was  determined  adversely 
to  defendant  in  Bartemeyer  v.  lowa^  18  Wall.,  129;  Beer 
Co,  V,  Massachusetts^  97  U.  S.,  25.  We  have  no  occasion  to 
determine  what  the  effect  would  be  if  the  contract  had  been 
made  in  Nebraska,  or  the  money  had  been  paid  in  that  state. 
These  views  are  decisive  of  thts  appeal ;  and  the  other  errors 
assigned,  discussed  by  counsel,  need  not  be  determined. 

Affibmkd. 


Buttschaw,  Adm'b,  v.  Miller. 

1.  Administrator:  nkolbct  of  putt:  liability  to  unpaid  claim- 
ant: BURDEN  of  proof.  Aq'  administrator  who  has  exhaasted  the 
estate  is  not  personally  liable  to  an  unpaid  claimant,  unless  he  has  been 
guilty  of  a  neglect  of  duty;  and  the  party  alleging  such  neglect  has 
the  burden  to  prove  it. 

2.  :  PAYMENT     OF     ALLOWANCE    TO    WIDOW    IN    PREFBRBNOB    TO 

ALLOWED  CLAIM:  PERSONAL  LIABILITY.  Where  the  court  made  an 
allowance  to  the  widow  after  the  time  prescribed  by  statute  for  such 
allowance,  and  it  did  not  appear  that  the  administrator  was  negligent 
in  not  resisting  such  allowance,  and  he  paid  the  same,  thus  exhausting 
the  estate,  and  leaving  unpaid  a  claim  previously  allowed,  but  the  pay- 
ment of  which  had  been  deferred  because  the  claimant  was  a  minor, 
held  that  the  administrator  was  not  personally  liable  to  such  claimant, 
but  that  he  was  entitled  to  be  discharged,  notwithstanding  such  unpaid 
claim. 

Appeal  from  Jasper  Circuit  Court. 

Monday,  June  27. 

The  appellant,  Buttschaw,  was  appointed  administrator  of 

the  estate  of  August  Miller,  deceased.     Having  fully  admin- 

istei'ed,  as  he  claimed,  he  applied  for  an  order  of  discharge. 

The  defendant,  William  Miller,  being  a  creditor  of  the  estate, 
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and  not  having  been  paid,  resisted  the  administrator's  applica- 
tion for  a  discharge.  The  court  refused  to  grant  the  order  of 
discharge,  and  ordered  that  the  administrator  pay  the  claim 
of  Miller.  From  the  order  thus  made  the  administrator 
appeals. 

Alanson  Clarky  for  appellant. 

Ryan  cfe  McElroy^  for  appellee. 

Adams,  Ch.  J. — The  case  is  submitted  upon  an  agreed 
statement  of  facts.  The  essential  facts,  as  shown  by  the 
statement,  are  as  follows:  August  Miller  died  in  1881,  and 
one  Turkeldson  was  appointed  administrator  of  his  estate. 
He  collected  the  assets,  and  paid  out  the  same  on  claims 
against  the  estate,  except  the  sum  of  $193.98.  In  Decem- 
ber, 1882,  he  asked  to  be  discharged,  and  his  request  was 
granted,  and  the  present  administrator  was  appointed  in  his 
place.  Turkeldson  paid  over  to  the  present  administrator  the 
sum  of  $193.98,  being  all  the  money  in  his  hands.  Miller's 
claim  was  proved  and  allowed  during  Turkeldson's  adminis- 
tration, but  payment  was  not  made  to  him  because  he  was  a 
minor.  The  present  administrator  realized  a  few  dollare 
from  the  sale  of  certain  incumbered  real  estate,  and  had  at 
one  time  sufficient  funds  to  pay  Miller  and  the  costs  of  admin- 
istration. In  November,  1883,  the  surviving  widow  of 
August  Miller  made  an  application  to  the  court  for  an  allow- 
ance for  the  support  of  lierself  and  four  children  under  fif- 
teen years  of  age,  and  the  court  made  an  allowance  of  $225, 
which  the  administrator  paid  to  her.  After  such  payment 
there  was  only  enough  money  left  to  pay  the  cost  of  admin- 
istration. The  claimant.  Miller,  insists  that  the  allowance  to 
the  widow  was  wrongly  made,  and  that  the  administrator 
was  in  fault  in  paying  it,  and  thereby  exhausting  the  funds 
in  his  hands. 

A  part  of  the  argument  of  Miller's  counsel  proceeds  upon 
the  theory  that  the  estate  has  not  been  exhausted,  even  though 
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there  is  nothing  at  present  in  the  administrator's  hands. 
Their  theory  seems  to  be  that  Turkeldson's  payments  were 
wrongful,  and  that  the  money  may  still  be  recovered  from 
those  to  whom  it  was  paid,  and  that  the  present  administra- 
tor should  be  charged  with  the  duty  of  collecting  back,  by 
suit  or  otherwise,  such  money.  To  this  we  have  to  say  that 
we  are  not  able  to  discover  from  the  agreed  statement  of 
facts  that  any  money  was  paid  by  Turkeldson  which  can  be 
collected  back.  It  appears  to  us  that  the  estate  is  practically 
exhausted,  and  that  the  administrator  cannot  be  compelled  to 
pay  Miller's  claim,  unless  through  his  own  fault  he  has  ren- 
dered himself  personally  liable  therefor. 

We  come,  then,  to  tlie  real  question  in  the  case,  and  that 
is,  was  the  administrator  so  far  in  fault  in  paying  the  widow 
the  amount  allowed  that  he  ought  to  be  held  personally  liable 
for  the  payment  of  Miller's  claim?  It  is  contended  by 
Miller  that  no  allowance  should  have  been  made  the  widow, 
because  the  time  had  already  passed  during  which  the  widow 
might  be  allowed  support  from  the  estate,  and  that  the  admin- 
istrator might  have  prevented  the  allowance  if  he  had 
appeared  and  made  suitable  resistance  to  the  widow's  appli- 
cation. What  resistance,  if  any,  he  made,  does  not  appear. 
The  agreed  statement  of  facts  shows  nothing  upon  this  point. 
If  he  is  to  be  held  personally  liable  for  neglect  of  duty,  the 
burden  is  upon  the  party  setting  up  such  neglect. 

It  is  further  claimed  by  Miller  that  the  administrator 
should  have  refused  to  pay  the  widow  the  amount  allowed. 
His  argument  is  based  upon  the  assumption  that  the  allow- 
ance was  a  claim  inferior  to  his,  and  for  that  reason  was  not 
to  be  paid  until  his  claim  had  been  paid.'  Sections  2418, 
2419  and  2420  provide  in  what  order  claims  shall  be  paid, 
and  the  allowance  to  the  widow  and  minor  children  for  main- 
tenance is  expressly  given  a  preference  overall  claims,  except 
charges  for  the  last  sickness  and  funeral  of  the  deceased. 
It  appears  to  us  that,  the  allowance  having  been  once  made, 
whether  right  or  wrong,  the  administrator  was  bound  to  pay 
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it.  Possibly  the  allowance,  small  as  it  was,  ought  not  to 
have  been  made;  but  with  that  question  we  have  nothing  to 
do.  It  appears  to  us  that  the  administrator  has  fully  and 
properly  administered,  and  that  he  is  entitled  to  be  discharged. 

Revebsed. 
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1.  Bailroads:  liability  for  money  op  passenger  lost  on  sleeping 
CAB.  Plaintiff  and  his  sister  were  the  only  passengers  on  defendant's 
sleeper.  Plaintiff,  when  he  entered  the  car,  had  $500  in  bills  in  an 
enyelope  in  bis  overcoat  pocket.  Soon  after  enterinj^  the  car,  he  took 
off  his  overcoat  and  gave  it  to  the  porter,  leaving  the  money  in  the 
pocket,  and  the  i>orter  hung  it  in  plaintiff  ^s  berth.  Shortly  after  this 
the  car  was  derailed  and  thrown  upon  its  side.  It  took  fire,  bnt  the  fire 
was  soon  extinguished.  After  plaintiff  had  made  his  way  out  of 
the  car,  he  told  the  brakeman  and  the  porter  that  his  overcoat  was  in 
the  car,  with  $500  in  the  pocket,  and  that  had  he  tried  to  enter  the  car,  but 
that  the  porter  had  prevented  him;  but  the  porter  and  brakeman  both 
denied  that  they  had  prevented  him.  When  the  coat  was  delivered  to 
him,  the  money  was  gone.  There  was  no  evidence  that  plaintiff  had, 
before  the  accident,  notified  any  of  the  defendant's  employes  that  he 
was  carrying  the  money,  nor  that  he  had  paid  for  the  risk  of  its  carriage, 
nor  that  any  of  defendant's  employes  had  any  authority  to  assume  any 
risk  concerning  it,  nor  that  any  of  them  had  taken  the  money.    Held— 

(1)  That  plaintiff  carried  the  money  at  his  own  risk,  so  far  as  the  acts 
of  third  persons,  or  even  ordinaxy  negligence  on  the  part  of  the 
defendant,  or  its  employes,  was  concerned.  (See  cases  cited  in 
opinion. 

(2)  That  the  occurrence  of  the  accident,  and  the  alleged  notice  to  the 
porter  and  brakeman,  put  no  liability  on  defendant  which  did  nut 
before  exist. 

(3)  That  if  plaintiff  relied  upon  gross  negligence  of  the  defendant 
as  a  ground  of  liabUiiy,  on  the  theory  that  there  was  a  gratuitous 
bailment,  he  was  bound  both  to  aver  and  prove  such  gross  negli- 
gence, and  the  burden  was  not  on  defendant  to  negative  it. 

Appeal  from  Polk  Circuit  Court, 

Monday,  June  27. 
Action  to  recover  for  money  alleged  to  have  been  lost  by 
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l)laintiff  through  the  negligence  of  defendant.     Verdict  and. 
judgment  were  rendered  for  defendant,  and  plaintiff  appeals, 

Cole^  Mc  Vey  cfe  Clark^  for  appellant. 

Wrighty  Cummins  <&  Wright,  for  appellee. 

Adams,  Ch.  J. —  Plaintiff,  with  his  sister,  was  a  passenger 
on  the  night  train  of  defendant,  March  1,  1881,  from  Des 
Moines  to  Keokuk,  Iowa.  They  were  in  the  sleeping  car 
which  was  owned  and  operated  by  defendant,  and  were  the 
only  passengers  in  the  car.  The  plaintiff  testifies  that,  when 
he  entered  the  car,  he  had  in  his  overcoat  pocket  $500  in 
bills  in  an  envelope.  He  expected  to  give  this  money  to  a 
brother  to  invest  in  cotton  for  him.  The  plaintiff  had  ample 
money  elsewhere  about  his  person  for  all  traveling  expenses. 
Soon  after  entering  the  car,  he  took  off  his  oV^ercoat,  and  gave 
it  to  the  porter,  leaving  the  $500  in  the  pocket,  as  he  says, 
and  the  porter  hung  it  in  the  plaintiff's  berth.  Soon  after, 
and  when  about  three  miles  from  Prairie  City,  by  some  acci- 
dent, the  sleeping  car  and  another  car  were  derailed,  and  the 
sleeping  car  was  thrown  upon  its  side.  It  took  fire,  but  the 
fire  was  soon  extinguished. 

The  plaintiff  testified  that,  after  he  had  made  his  way  out 
of  the  car,  he  told  the  brakeman  and  the  porter  that  his  over- 
coat, with  $500  in  it,  was  in  the  sleeping  car,  and  that  he 
tried  to  go  into  the  sleeping  car,  but  that  the  porter  would 
not  permit  him  to  do  so.  Both  the  porter  and  brakeman 
deny  that  they  prevented  him  from  going  into  the  sleeping 
car.  When  the  overcoat  was  delivered  to  him,  no  money  was 
found  in  the  pocket.  There  is  no  evidence  that  the  plaintiff 
intimated  to  any  of  the  defeudant's  employes  that  he  was 
carrying  the  money  in  question  until  after  the  accident,  or 
that  the  plaintiff  paid  for  the  risk  of  its  carriage,  or  that 
any  of  the  defendant's  employes  had  any  authority  to  assume 
any  responsibility  whatever  with  reference  to  this  money, 
either  before  or  after  the  accident,  or  that  any  of  them  took 
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the  money,  or  any  of  it.  The  verdict  of  the  jury  was  foi 
the  defendant,  and  on  this  appeal  is  decisive  against  the 
plaintiff  as  to  the  facts  upon  which  there  was  conflict  in  the 
evidence.  "We  consider  the  law  well  settled  that  the  defend- 
ant, as  a  common  carrier  of  passenj^ers,  is  not  liable  for  thi« 
money.  The  plaintiff  carried  it  at  his  own  risk,  so  far  as 
the  acts  of  third  persons,  or  even  ordinary  negligence  on  the 
part  of  the  defendant,  or  of  its  employes,  was  concerned. 
National  Bank  v.  Railroad  Co.^  20  Ohio  St.,  259;  Weeks  v. 
N.  T.  <&  N.  H.  Railroad  Co.,  72  N.  Y.,  ,50;  Ailing  v.  Bos- 
ton  <Ss  A.  Railroad  Co.^  126  Mass.,  131;  Michigan  Cent.  R'y 
Co.  V.  Carrow,  73  111.,  348. 

Up  to  the  time  of  the  accident,  plaintiff  had  the  money 
in  his  own  custody.  Nothinfij  had  occurred  to  change  the 
nature  of  the  risk  or  liability.  The  occurrence  of  the  acci- 
dent, and  the  alleged  notice  given  by  plaintiff  to  the  porter 
and  brakeman  of  defendant  that  this  money  was  in  the  car, 
put  no  liability  on  defendant  that  did  not  exist  before  the 
accident;  for  there  is  no  evidence  whatever  that  they  had 
authority  to  assume  any  liability  for  this  money.  The  occur- 
rence of  the  accident  did  not  extend  the  contract,  because  in 
that  event  defendant  would  have  been  responsible  for  this 
money  immediately  on  the  occurrence  of  the  accident. 

The  plaintiff's  position  is  that,  after  the  accident,  the 
defendant  became  a  gratuitous  bailee  of  this  money;  and 
while,  in  case  of  gratuitous  bailment,  it  is  admitted  that  the 
bailee  is  ordinarily  liable  for  only  gross  negligence,  yet  it  is 
claimed  that  the  defendant  became  such  bailee  by  reason  of 
this  accident,  and  hence  by  reason  of  his  own  wrong,  and  that, 
therefore,  the  defendant  should  be  held  to  a  higher  degree  of 
diligence.  The  error  in  all  this  is  that  defendant  was  enti- 
tled to  be  notified  of  this  money  in  the  outset,  and  to  be  paid 
accordingly,  if  responsibility  was  to  arise  in  case  of  an  acci- 
dent. It  should  have  a  right  to  protect  itself  against  acci- 
dent iu  its  own  way,  and  not  be  subject  to  a  hazard  of  which 
it  had  no  knowledge  and  which  it  had  no  reason  to  anticipate. 
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At  least,  we  are  justified  in  saying  that  tbe  simple  occurrence 
of  the  accident  is  not  enough  to  change  the  rule  as  to  the 
degree  of  care  required,  if  defendant  is  to  be  considered  a 
gratuitous  bailee  of  this  money. 

In  Lloyd  -y.  WeBt  Branch  Bank^  15  Pa.  St.,  172,  a  pack- 
age of  notes  had  been  left  with  defendant's  cashier  as  a  special 
deposit,  without  permission  of  the  directors  of  defendant, 
and  without  compensation.  It  was  held  that  the  law  would 
not  imply  a  contract  between  the  depositor  and  the  defendaut 
for  the  safe-kee'ping  of  such  deposit,  in  the  absence  of  gross 
negligence  or  bad  faith  on  the  part  of  defendant.  Such 
deposit  was  outside  the  regular  business  of  the  defendant. 

The  case  of  Leach  v.  Ilale^  31  Iowa,  69,  is  cited  and 
relied  upon  by  the  plaintiff,  but  it  does  not  seem  to  us  to  be 
in  point.  The  transaction  in  that  case  was  within  the  busi- 
ness of  the  bank.  The  case  at  bar  seems  to  fall  more  nearly 
within  the  ruling  in  First  Nat,  Bank  v.  Ocean  Bank,  60  N. 
Y.,  278,  (284.) 

The  plaintiff*  asked  an  instruction  which  was  intended  to 
bear  upon  the  question  of  gross  negligence.  The  rule  of  the 
instruction  is  that,  in  considering  the  care  and  diligence 
required  in  the  transportation  of  property,  regard  should  be 
had  for  the  value  of  the  property,  the  facility  and  temptation 
which  there  might  be  for  stealing  it,  and  the  danger,  in  general, 
of  its  being  lost.  The  court  refused  this  instruction,  and  the 
plaintiff  assigns  the  refusal  as  error.  It  might  be  conceded 
that  the  rule  of  the  instruction  is  correct;  but  we  think  it 
was  embraced,  in  substance,  in  the  fourth  and  thirteenth 
instructions  given  by  the  court. 

The  plaintiff  asked  an  instruction  in  these  words:  "If  the 
jury  find  that  the  money  of  the  plaintiff  passed  into  the  pos- 
session and  control  of  the  defendant  by  reason  of  the  acci- 
dent, as  detailed  in  the  evidence,  then  the  burden  of  proof 
will  be  upon  the  defendant  to  show  by  a  preponderance  of  the 
testimony  that  the  failure  to  return  the  same  was  not  by  rea-y 
son  of  its  gross  negligence."     The  court  refused  to  give  this 
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instruction,  and  the  refusal  is  assigned  as  error.  In  our 
opinion,  the  court  did  not  err.  The  law  would  not,  we  think, 
presume  gross  negligence;  and,  if  the  plaintiff  relied  upon 
it  as  a  ground  of  liability  on  the  part  of  the  defendant,  upon 
the  theory  that  there  was  a  gratuitous  bailment,  the  plaintiff 
should,  we  think,  both  aver  and  prove  the  gross  negligence. 

A  large  number  of  questions  has  been  presented,  which 
we  do  not  think  it  necessary  to  specifically  consider. 

The  court  submitted  the  case  to  the  jury  upon  the  theory 
that  the  jury  might  find  that  there  was  a  gratuitous  bail- 
ment, and  might  find  the  defendant  liable  if  it  was  guilty  of 
gross  negligence.  This  theory,  we  think,  was  quite  as  favor- 
able to  the  plaintiff  as  the  law  justified,  if  not  more  so. 
CTpon  this  theory  the  case  appears  to  have  been  fairly  sub- 
mitted, and  the  jury  found  against  theplaintifi*;  and  we  think 
that  that  disposed  of  the  plaintiff' 's  claim. 

Affirmed. 


Sutherland  v.  Tyner. 


1.  Mortgage.:  foreclosure:  bale  of  homestead  and  other  land: 
RBDBidPTiON  BY  JUNIOR  LI  EN- HOLDER.  Where  eighty  acres,  one-half  uf 
which  was  a  homestead,  was  sold  in  a  body,  under  the  foreclosure  of  a 
mortgage  covering  the  whole  tract,  without  making  the  holder  of 
junior  judgments  a  party  to  the  action,  held  that,  as  the  judgments  were 
not  liens  on  the  homestead  at  the  time  the  foreclosure  was  begun,  the 
judgment  creditor  was  not  a  necessary  party  as  to  that,  and  that  what- 
ever right  he  had  to  redeem  the  homestead  from  the  sale,  on  the  ground 
that  his  judgments  afterwards  attached  as  liens  upon  it,  was  only  such 
right  as  he  had  under  the  statute ;  but  that  he  had  a  right  in  equity  to 
redeem  the  part  which  was  not  a  homestead,  by  paying  the  amount  bid 
for  the  whole,  less  the  value  of  the  homestead  at  the  time  of  the  sale. 

Appeal  from  Cherokee  Circuit  Court, 
Monday,  June  27. 

AonoN  in  equity  by  the  plaintiff,  claiming  to  be  a  junior 
lienholder,  to  redeem  certain  real  estate  from  a  foreclosure 
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and  sale  under  a  prior  mortgage.     Neither  'p^rty  being  sat- 
isfied with  the  relief  granted,  they  both  appeal. 

Hickell  i&  jBuUj  for  appellant. 

-E*.  C.  Serricky  for  appellee. 

Seevebs,  J. —  In  March,  1875,  one  Thompson  was  the 
owner  of  certain  real  estate  consisting  of  eighty  acres,  and  he, 
executed  a  mortgage  thereon  to  Vandercook.  A  portion  of 
the  premises  so  mortgaged  was  the  homestead  of  said  Thomp- 
son. In  1877  one  Hodges  recovered  certain  judgments 
against  Thompson,  which  have  been  assigned  to  and  are  the 
property  of  the  plaintiff.  In  1879  the  mortgage  was  fore- 
closed, and  on  June  2,  1879,  the  mortgaged  premises  were 
sold;  and,  when  the  statutory  period  of  redemption  had  ex- 
pired, the  sheriff  conveyed  the  premises  to  Vanaercook,  and  the 
defendant  claims  under  him.  Neither  the  plaintiff  nor 
Hodges  was  made  a  party  to  said  foreclosure  proceeding,  and 
the  homestead  of  said  Thompson  was  not  platted  by  any  one 
prior  to  the  sale  by  the  sheriff  under  the  foreclosure  proceed- 
ing, and  the  whole  ot  the  mortgaged  premises,  including  the 
homestead,  were  sold  together.  At  the  time  tlie  action  to 
foreclose  the  mortgage  was  commenced,  and  until  March, 
1880,  Thompson  was  in  possession  of  said  premises,  and  he, 
at  the  last-named  period,  surrendered  such  possession  to  Van- 
dercook,  and  abandoned  his  homestead. 

I.  That  tlie  mortgage  was  the  prior  lien  on  the  whole  of 
the  premises  in  controversy,  including  the  homestead  of 
Thompson,  is  conceded,  and  the  plaintiff  claims  that  his 
judgments  were  also  a  lien  on  said  premises.  But  is  this 
true  as  to  the  homestead,  and,  if  so,  when  did  the  lien  attach? 
The  indebtedness  upon  which  the  judgments  were  obtained 
accrued  after  the  acquisition  of  the  homestead,  and  therefore 
did  not  become  liens  thereon  prior  to  the  time  such  home- 
stead ceased  to  exist,  and  it  continued  to  exist  until  it  was 
abandoned  in  March,  1880.     As  the  action  to  foreclose  was 


/  , 


234:  SUPKEME  COUKT  OF  IOWA, 


Sutberlaud  t.  Tyner. 


commenced  in  April,  1879,  the  judgments  were  not  liens  on 
the  homestead  at  that  time.     This  being  so,  it  was  not  neces- 
sary to  make  the  holder  of  such  judgment  a  party  to  the 
action  to  foreclose  the  mortgage,  for  the  reason  that  he  was 
not  a  junior  lienhplder.     The  sale  under  the  foreclosure  took 
place  in  June,  1879,  and  the  abandonment  of  the  homestead 
by  Thompson   took  place  in  March,  1880,  or    about    nine 
months  after  the  sale.     Therefore,  the  first  time  the  judg- 
ments became  liens  on  the  ho*mestead  was  when  it  ceased  to 
be  such;  and,  as  Vandercook  was  not  required  to  make  the 
holder  of  said  judgments  a  party  to  the  foreclosure  proceed- 
ings, it  seems  to  us  that  the  plaintiff,  if  he  was   entitled 
thereto  at  that  time,  must  redeem  from  tlie  sale  under  the 
statute, —  that  is,  within  nine  months  from  the  sale;  if  this 
be    not   true,  ^e   must   redeem   within  nine  months   from 
the  time  his  lien  accrued;  and  that  in  no  event  can  he  go 
into  equity  and  redeem,  but  that  such  right  is  purely  statutory. 
This,  it  seems  to  us,  must  be  so,  for  the  reason  that  the 
plaintiff  was  not  a  proper  or  necessary  party  to  the  foreclos- 
ure proceedings.      These  views  are,  we  think,  sustained  bjf^ 
Grant  V,  Parsons^  67  Iowa,  31.     The  court  held  that  the 
plaintiff  was  not  entitled  to  redeem  the  homestead  portion 
of  the  land;    and,  as  we  understand,  the  plaintiff  claims 
that,  in  so  holding,  the  court  erred;  but  we  think  otherwise, 
and  this  disposes  substantially  of  the  plaintiff's  appeal.' 

II.  The  right  of  plaintiff  to  redeem  was  in  no  respect 
enlarged  or  diminished  by  the  failure  to  plat  the  homestead, 
but  it  is  provided  by  the  statute  that  the  homestead  shall  not 
be  sold  except  to  supply  any  deficiency  remaining  after  exhaust- 
ing the  other  property  pledged  for  the  payment  of  the  debt. 
(Code,  §  1993.)  The  plaintiff,  at  the  time  of  the  sale,  had  a  lien 
on  the  land  other  than  the  homestead.  It  was,  however, 
primarily  liable  for  the  payment  of  the  mortgage,  and  it 
might  have  been  first  sold  and  exhausted,  and  the  plaintiff 
could  not  justly  complain  except  that,  as  to  such  portion  of 
the  land,  he  could  bring  an  action  in  equity  to  redeem.     As 
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the  land  was  not  so  sold,  but  was  sold  altogether,  the  conrt 
thought  the  value  of  the  homestead  at  the  time  of  the  sale 
should  be  deducted  from  the  amount  bid  for  the  whole  tract, 
and  the  plaintiff  allowed  to  redeem  the  residue  on  the  pay- 
ment of  the  balance  of  the  bid,  with  interest  and  taxes;  subject, 
liowever,  to  an  allowance  to  one  party  for  permanent  improve- 
ments, and  to  the  other  party  of  rents  and  profits.  As  the  prem- 
ises were  sold  altogether  instead  of  separately,  we  think  the 
plaintiff  should  not  be  required  to  pay  the  whole  mortgage 
in  order  to  redeem  that  portion  of  the  land  not  included  in 
the  homestead.  And,  as  the  homestead  has  been  in  fact 
appropriated  or  sold,  and  the  proceeds  applied  in  payment 
of  the  mortgage,  it  seems  to  us  that  the  plaintiff  has  the 
right  to  have  the  value  of  the  homestead,  at  the  time  of  the  sale, 
credited  as  a  payment  on  the  mortgage,  and  that  he  has  the 
right  to  redeem  the  residue  of  the  land  upon  payment  of  the 
balance  due  on  the  mortgage;  and  this  we  understand  to  be 
the  view  of  the  circuit  court,  and  therefore  the  judgment  of 

that  court,  on  both  appeals,  is 

Affibmed. 


EsTES  V.  The  Ohicaoo,  Iowa  &  Dakota  R'y  Co. 

1.  Former  Adjudication:  effect  of/  Where,  in  a  former  case,  in  the 
same  court,  between  the  same  parties,  it  had  been  adjudicated  that  a 
certain  alleged  contract  relied  on  by  defendant  did  not  exist,  it  was 
proper,  in  a  subsequent  case,  to  strike  out  an  answer  setting  up  the  same 
contiact,  and  to  exclude  evidence  offered  to  prove  it 

Appeal  from  Hardin  Circuit  Court, 

Monday,  June  27. 

This  is  a  proceeding  to  ascertain  the  amount  of  compensa- 
tion due  to  the  plaintiff  for  certain  of  her  land  which  was 
'appropriated  by  the  defendant  for  right  of  way  upon  which 
to  construct  its  railroad.     The  defendant  entered  upon  the 
land  without  taking  any  steps  to  ascertain  the  damages,  and 
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this  proceeding  was  instituted  by  the  plaintiff.  ,  A  sheriff's 
jnry  was  impaneled,  and  from  their  assessment  the  plaintiff 
appealed  to  the  circuit  court,  where  the  defendant  filed  an 
answer,  setting  up  an  alleged  oral  agreement  between  the 
parties,  by  which  the  plaintiff,  in  consideration  of  the  bene- 
fits of  the  location  and  construction  of  the  railroad,  gave  to 
defendant  said  right  of  way.  The  answer  was,  on  motion  of 
the  plaintiff,  stricken  from  the  files  of  the  court.  There  was 
a  trial  by  jury,  and  a  verdict  and  judgment  for  the  plaintiff. 
Defendant  appeals. 

'  John  Porter  and  Weaver  <&  Baker,  for  appellant 

J/.   W.  Anderson  and  Nagle  cfe  Birdsallj  for  appellee. 

RoTHROCK,  J. — In  the  course  of  the  trial  the  defendant 
offered  to  prove  by  certain  witnesses  that  plaintiff  had  given 
the  right  of  way  in  question  to  the  defendant  by  a  certain 
oral  contract.  The  evidence  was  objected  to  on  the  ground 
that  the  alleged  oral  contract  had  already  been  adjudicated  in 
the  same  court  in  a  case  between  these  parties.  The  objec- 
tion was  sustained. 

The  defendant  denies  that  any  such  an  adjudication  was 
had.  We  have  considered  this  case  in  connection  with  the 
case  of  Chicago,  I.  <&  2>.  H^y  Co.  v^  Estes,  71  Iowa,  703. 
We  have  found  in  that  case  that  the  defendant  herein  acquired 
no  rights  by  the  alleged  oral  contract,  or,  rather,  that  no  such 
contract  was  made.  In  so  finding  we  affirmed  the  decree  of  the 
circuit  court,  which  was  founded  upon  a  decision  announced 
by  that  court  before  the  trial  of  the  case  at  bar.  In  our 
opinion,  the  court  was  correct  in  striking  the  answer  from 
the  files,  and  in  excluding  all  evidence  as  to  the  alleged  oral 
contract. 

No  other  objection  is  urged  against  the  judgment,  and  \t 
must  be  Affirmed. 
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Jones  v.  Shay.  96  243 

1 

1.  Damages:  breach  of  covenant  of  warranty:  pleading.  In  an 
action  for  a  breach  of  covenant  of  warranty,  where  plaintiff  has  been 
evicted  by  the  holder  of  the  superior  title,  it  is  error  to  allow  damages 
for  the  increase  in  the  value  of  the  land  from  the  date  of  the  purchase  to 
the  date  of  the  eviction,  where  no  claim  is  made  for  such  damages  in 
the  petition. 

Appeal  from  Adams  District  Court. 

Monday,  June  27. 

This  is  an  action  at  law  by  which  Jones,  the  plaintiff  and 
appellee,  seeks  to  recover  damages  of  the  defendant  for  the 
alleged  breach  of  the  covenants  in  a  deed  of  160  acres  of 
land.  There  was  a  trial  to  the  court  without  a  jury,  and  a 
jadgment  for  the  plaintiff.     Defendant  appeals. 

W,  0.  Mitchell^  for  appellant.* 

.Davis  (6  Wells^  for  appellee. 

KoTHROCK,  J. — The  facts  upon  which  the  canse  of  action 
arose  are  as  follows  :  The  land  in  question  belonged  to  one 
Bur^s.  In  the  year  1874  Burns  mortgaged  the  land  to  the 
defendant,  Walter  Shay,  to  secure  the  payment  of  $800  and 
interest.  In  the  year  1878  he  made  a  second  mortgage  on 
the  land  to  Smith  and  Crittenden  to  secure  the  payment  of 
$800  and  interest.  Shay  foreclosed  his  mortgage  in  the  cir- 
cuit court  of  the  United  States,  without  making  Smith  and 
Crittenden  parties  to  the  suit.  The  land  was  sold  to  Shay 
nnder  the  decree  of  foreclosure,  and  he  received  a  deed  there- 
for on  November  11, 1880.  Smith  and  Crittenden  foreclosed 
their  second  mortgage  in  the  district  court  of  Shelby  county, 
where  the  land  is  situated,  without  making  Shay  a  party,  and 
they  purchased  the  land  at  their  foreclosure  sale,  and  obtained 
a  sheriff  ^s  deed,  November  13,  1880.  On  the  31st  day  of 
March,  1881,  Shay  conveyed  the  land  to  the  plaintiff  herein 
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by  a  deed  with  full  covenants  of  warranty.  Afterwards 
Smith  and  Crittenden  commenced  an  action  against  Shay 
and  Jones  to  redeem  from  Shay.  That  cause  was  tried  to  the 
court  below,  and  appealed  to  this  court,  and  the  rights  of  the 
parties  were  determined  by  giving  Shay  the  exclusive  right 
to  redeem  from  the  Smith  an<t  Crittenden  mortgage  within 
sixty  days;,  and,  if  he  failed  to  redeem  within  that  time, 
Smith  and  Crittenden  might  redeem  from  Shay  within  ninety 
days.  Shay  failed  to  redeem,  and  redemption  was  made  by 
Smith  and  Crittenden,  who  thus  became  the  owners  of  the 
land.  (See  62  Iowa,  119.)  When  Jones  purchased  the  land 
of  Shay,  he  paid  Shay  $800  in  cash,  and  executed  a  mort- 
gage upon  the  land  for  $1,200  for  purchase  money. 

The  plaintiff  in  his  petition  avers  that  lie  has  been  evicted 
from  the  land;  that  his  title  has  wholl}^  failed;  and  that  he 
has  paid  $2,000  of  the  purchase-money  for  the  same;  and  he 
demands  judgment  for  that  amount,  with  interest  at  six  per 
cent  per  annum.  No  claim  is  made  for  improvements  put 
upon  the  land,  nor  for  any  alleged  increase  in  the  value  of 
^the  land  from  the  time  ho  made  his  purchase  until  the  date 
of  his  eviction  therefrom,  and  the  petition  contains  no  aver- 
ments to  the  effect  that  the  breach  in  the  covenants  in  the 
deed  was  attended  with  such  acts  of  bad  faith  on  the  part  of 
Shay  as  to  authorize  a  recovery  for  the  increased  value  of  the 
land.  And  it  does  not  appear  that  any  such  claim  was  made 
during  the  trial.  It  is  true  that  something  was  said  by  one 
or  two  of  the  witnesses  with  reference  to  the  value  of  the 
land,  but  what  was  said  was  in  connection  with  the  rents  and 
profits  of  the  farm.  The  evidence  had  no  reference  to  the 
increased  value  as  an  element  of  damages. 

It  is  conceded  by  the  parties  that  quite  a  large  part  of  the 
damages  awarded  by  the  court  consisted  of  the  increased 
value  of  the  land.  Counsel  for  appellant  claims  that  this  was 
erroneous,  and  we  think  he  is  corrCsSt.  It  is  perfectly  mani- 
fest that  the  court  was  not  authorized  to  try  and  determine 
issues  not  presented  by  the  parties.     It  will  be  ample  time  to 
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consider  the  question  as  to  the  plaintiff's  rights  to  damages 
when  he  makes  a  claim  therefor. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  leave  to  plaintiff  to  amend  his  petition  if  he  should  be 
of  the  opinion  that  the  failure  of  title  was  attended  with 
such  bad  faith  on  the  part  of  the  defendant  as  to  render  him 
liable  for  more  than  the  purchase-money  paid,  and  interest. 

Reversed. 


Gross  v.  Nichols,  Shkpard  &  Co. 

1.  Original  Notice:  service  on  agent  of  foreign  corforation: 
WHO  IS  AGENT.  Althouprh  the  time  named  in  the  contract  of  agency 
between  the  defendant,  a  foreign  corporation,  and  the  agent  on  whom  the 
original  notice  in  this  case  was  served,  had  expired  prior  to  the  service 
of  the  notice,  yet,  as  the  agency  still  in  fact  continued  to  exist,  held  that 
the  service  was  sufficient  to  bind  the  defendant,  where  the  action  was 
for  a  breach  of  warranty  of  a  machine  sold  to  plaintiff  by  the  defendant 
throagh  the  agent  on  whom  the  notice  was  served.  The  statute  (Code, 
§  261'i)  providing  for  sach  service  is  not  limited  in  its  application  to 
domestic  corporations. 

Appeal  from  Osceola  Circuit  Court. 

Tuesday,  June  28. 

The  appeal  in  this  case  is  taken  bj  the  defendant  from  an 
order  overruling  a  motion  to  set  aside  a  judgment  and  default' 

C.  M,  Brooks^  for  appellant. 

0.  J.  Clark^  for  appellee. 

Adams,  Oh.  J. — The  defendant  is  a  corporation  organized 
under  the  laws  of  Michigan.  The  original  notice  in  the  case 
was  served  upon  one  T.  Anthony,  upon  tlie  theory  that  he 
was  the  agent  of  the  company  located  at  Sibley,  in  the  county 
where  the  action  was  brought.  After  default  was  taken,  and 
judgment  rendered  thereon,  the  defendant  filed  a  motion  to 
set  aside  the  judgment   and  default,  upon   the  ground,  as 
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alleged,  that  no  notice  had  been  served  upon  it.  The  defend- 
ant contends  that  Anthony  was  not  the  agent  of  the  company., 
and,  even  if  he  were,  that  service  on  him  would  not  bind  the 
company. 

The  fact  appears  to  be  that  the  defendant,  in  February^ 
1886,  entered  into  a  written  contract  with  Anthony,  whereby 
it  agreed  that  until  November  1,  1885,  it  would  furnish  him 
with  threshing  machines,  horse-powers,  engines,  etc.,  to  be 
sold  on  commission.  The  action  was  brought  December'  26, 
1885,  nearly  two  months  after  the  expiration  of  the  time 
during  which  defendant  was  to  furnish  him  the  machinery. 
But  Anthony  had  still  some  property  in  his  hands  unsold, 
which  had  been  furnished  him  under  the  contract;  and  it 
does  not  appear  that  he  had  been  finally  settled  with  or  dis- 
charged. It  appears  to  us  that  Anthony  became  the  agefit 
of  the  company,  and,  though  the  time  for  furnishing  machines 
to  him  had  expired,  yet,  as  some  of  the  property  furnished 
was  still  in  his  hands,  the  agency  had  not  expired. 

Taking  him,  then,  to  be  still  the  agent  of  the  company,  we 
come  to  the  question  as  to  whether  service  upon  him  was 
service  upon  the  company.  Section  2613  of  the  Code  pro- 
vi<ies  that,  "when  a  corporation,  company  or  individual  has, 
for  the  transaction  of  any  business,  an  office  or  agency  in  any 
county  other  than  that  in  which  the  principal  resides,  serv- 
ice may  be  made  on  any  agent  or  clerk  employed  in  such 
office  or  agency,  in  all  actions  growing  out  of  or  connected 
with  the  business  of  that  office  or  agency."  This  action  was 
brought  to  recover  upon  a  breach  of  warranty  of  a  machine 
sold  to  plaintiff  by  the  defendant  through  its  agent,  Anthony, 
at  Sibley. 

The  defendant  contends,  however,  that  the  statute  does  not 
apply  to  a  foreign  corporation,  but  to  a  corporation  residing  in 
some  other  county  of  Iowa.  This,  it  is  contended,  is  implied 
from  the  words,  "any  county  other  than  that  in  which  the 
principal  resides."  But  we  do  not  think  that  the  defendant's 
position  can  be  sustained.     There  is  nothing  in  the  words 
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used  to  prevent  us  from  construing  the  section  as  ineanin<r 

that  service  upon  the  principal  may  be  made  by  service  upon 

the  agent,  when  the  principal  resides  elsewhere  than  in  the 

county  of  the  agency.     The  courts,  we  think,  have  invariably 

put  this  construction  upon  the  section,  and  we  see  no  good 

reason  to  think  it  is  not  correct. 

Affirmed. 


Kerr  v.  Stemak. 

1.  Pleading:  fraud:  what  necessary.  Whoever  sets  up  afraad  as  a 
cause  of  action  must  do  more  than  allege  fraud  in  general  and  abstract 
terms;  he  must  set  out  the  specific  facts  in  which  the  fraud  conBists. 

Appeal  from  Muscatine  Circuit  Court. 
Tuesday,  June  28. 

Action  to  recover  damages  alleged  to  have  been  sustained 
by  reason  of  the  fraudulent  representations  of  the  defendant, 
by  which  the  plaintiff,  Eliza  A.  Kerr,  was  induced  to  sell  and 
convey  certain  real  estate.  The  defendant  moved  that  the 
plaintiff  be  required  to  make  a  more  specific  statement  of  the 
facts  constituting  the  fraud.  The  court  sustained  the  motion. 
The  plaintiff  elected  to  stand  upon  her  petition.  Judgment 
was  rendered  against  her  for  costs,  and  she  appeals. 

n.  J,  Lauder  and  jP.  M,  Detwiler^  for  appellant. 

Brannan^  Jayne  <&  Hoffman^  for  appellee. 

Adahs,  Ch.  J. — The  petition  shows  clearly  enough  that  the 
plaintiff  was  at  one  time  the  owner  of  certain  real  estate, 
consisting  of  a  town  lot  and  an  ijndivided  third  of  a  tract  of 
forty  acres;  tliat  she  employed  the  defendant  to  make  an 
exchange  of  the  same  for  other  property;  that  he  reported 
that  he  had  negotiated  an  exchange,  stating  the  terms,  and 
she  executed  the  required  conveyances.  The  petition  further 
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states  that  the  defendant  made  a  false  report,  with  intent  to 

cheat  and  defraud  her;  but  wherein  the  same  was  false  does 

not  appear.     She  should  have  set  out  in  what  the  falsity  con- 

8isted,ip  order  that  the  defendant  might  know  what  he  should 

come  prepared  to  disprove.     The  doctrine  is  elementary  that 

whoever  sets  up  a  fraud  must  do  more  than  allege  fraud  in 

general  and  abstract  terms.     He  must  set  out  the  specific 

facts  in  which  the  fraud  consists.     The  petition  in  this  case 

seems  to  us  to  be  clearly  insufficient,  and  we  think  that  the 

court  did  not  err  in  sustaining  the  defendant's  motion  for  a 

more  specific  statement. 

Affibmed. 


Newman,  Trustee,  v.  The  Covenant  Mut.  Ben.  Asso. 

1.  Life  Insurance:  assessment  plan:  kbmrdt  on  certificate.  Upon 

a  certificate  of  memberf^hip  in  a  mutual  benefit  association,  entitling^  the 
beneGciary  to  the  net  proceeds  of  an  assessment  upon  all  its  members, 
where  it  cannot  be  known  how  many  will  pay,  and  what  tiie  association 
will  realize  therefrom,  held  that  nothing  more  than  nominal  damagcfl 
can  be  recovered  in  an  action  at  law  against  the  association  for  the 
amount  named  in  the  certificate,  even  though  the  company  refuse  to 
make  an  assessment  on  the  ground  that  the  certificate  has  been  forfeited. 
(Bailey  v.  Mut,  Ben.  Aaso,,  71  Iowa,  6S9,  and  Jiainsharger  v.  Union 
Mui,  Aid,  A89o,j  ante,  191,  followed.) 

2.  Practice :  kindoffuocbedikos:  waiver.  Where  plaintiff's  substan- 

tial remedy,  if  he  had  any,  was  in  equity,  but  nothing  was  sought  by 
either  party  that  would  give  a  court  of  equity  jurisdiction,  held  that 
defendant  was  not  precluded,  by  the  fact  that  he  did  not  move  for  a 
transfer  of  the  cause  to  the  equity  docket,  from  insisting  that  plaintiff 
could  only  recover  nominal  damages  at  law. 

Appeal  from  Linn  District  Court. 

Tuesday,  June  28. 

This  is  an  action  at  law,  wherein  the  plaintiff,  as  trnstee 
of  tlie  beneficiary  named  in  a  certain  certificate  of  member- 
ship issued  to  one  Hewitt  in  the  defendant  association,  seeks 
to  recover  a  judgment  of  $5,000  upon  the  certificate.     There 
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was  a  trial  to  a  jury,  and  judgment  and  verdict  were  ren- 
dered for  the  plaintiff  for  the  amount  claimed.  The  defend- 
ant appeals. 

Blake  dk  Honnel  and  McKemie  dk  Calkins^  for  appellant 

Herk/ry  Rickfil  and  Smith  dk  Powell^  for  appellee. 

Adams,  Oh.  J. — The  defendant  refused  to  make  an  assess- 
ment, the  refusal  being  based  upon  the  ground,  as  alleged, 
1.  uPBinsur-    that  the  certificate  had  become  forfeited  by  a 

ance :  assess-       •   i   x*  j*  'a.  •   •         -l      j."l  a.        i      ' 

mentpian:  Violation  01  its  provisions  by  the  person  to  whom 
certificate.  it  had  been  issued.  The  jury  found  against  the 
defendant  upon  the  alleged  forfeiture.  The  defendant,  how- 
ever, insists  that  in  no  event  can  it  be  made  liable  in  an  action 
at  law  for  more  than  nominal  damages,  in  the  absence  of  an 
assessment,  and  that  the  plaintiff's  remedy,  if  he  has  any,  is 
by  a  proceeding  to  compel  an  assessment  to  be  made  in 
accordance  with  the  terms  of  the  certificate. 

By  its  terms  it  is  provided  that  the  person  to  whom  it  is 
issued  shall  pay  certain  mortuary  assessments,  never  to  exceed 
one  dollar,  upon  the  death  of  each  member,  and  in  case  of 
his  failure  to  do  so  the  certificate  shall  be  void.  It  is  further 
provided  that  in  case  of  the  death  of  Hewitt,  the  person  upon 
whose  life  it  is  issued,  "  he  having  in  all  respects  complied 
with  the  conditions  of  the  certificate,  an  assessment  shall  be 
levied  upon  all  the  members  holding  certificates  in  force  at 
tlie  time  of  the  death  of  said  member  for  the  full  amount 
named  in  their  respective  certificates,  »  *  *  * 
and  the  sum  so  collected  on  such  assessments  (less  all  amounts 
which  may  be  added  for  expense  and  collections)  the  associa- 
tion hereby  agrees  to  pay,  and  cause  to  be  paid,  to  the 
deviseesof  said  Hewitt;  *  *  *  but  in  no  case 
shall  the  payment  under  this  certificate  exceed  $5,000." 
The  plaintiff  alleged  in  his  petition  that  the  assessment,  if 
levied,  would  have  produced  the  sum  of  $5,000,  but  that  the 
defendant  refused  to  make  an  assessment,  and  denied  all  lia- 
bility to  pay  the  claim. 
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The  defendant  admitted  that  it  refused  to  make  an  assess- 
ment or  pay  the  claim,  and  admitted  that  an  assessment  under 
the  terms  of  the  certificate  would  have  amounted  to  $5,000, 
but  denies  that  it  would  have  resulted  in  the  payment  to  the 
association  of  said  sum,  or  any  part  thereof.  The  defendant, 
as  a  distinct  defense,  to  whi^h  the  court  below  sustained  a  • 
demurrer,  alleged  that  no  assessment  had  ever  been  levied, 
and  that  no  money  had  ever  been  received,  on  said  certificate. 
The  same  questions  were  also  raised  by  defendant  by  instruc- 
tions asked  and  refused,  and  by  motion  for  new  trial  and  in 
arrest  of  judgment. 

The  theory  of  the  plaintifiF  is  that  if  the  certificate  has  not 
been  forfeited,  and  the  defendant  disclaims  all  liability  to 
pay  the  claim,  and  refuses  to  make  the  assessment,  it  tiiereby 
becomes  liable  to  pay  the  maximum  sum  named  in  the  cer- 
tificate, provided  its  membership  was  large  enough  to  have 
produced  such  sum  if  an  assessment  had  been  made,  and  all 
the  members  had  paid  their  assessments.  But  in  our  opin- 
ion the  plaintifi^'s  position  cannot  be  sustained.  The  extent 
of  the  defendant's  obliffatiou  is  fixed  bv  the  certificate  of 
membership.  The  associatioiL  does  not  agree  to  pay  any  sum 
from  any  general  fund,  nor  does  it  provide  any  general  fund. 
It  merely  agrees  to  levy  an  assessment,  and  pay  over  such 
sum  as  may  be  collected  upon  it,  less  expenses,  etc.  If  the 
company,  doubting  or  denying  its  liability  in  a  given  case, 
refused  to  levy  an  assessment,  the  contract  is  not  thereby 
changed,  and  the  company's  liability  extended.  It  may  be 
conceded  that  a  wrongful  refusal  to  make  an  assessment 
would  be  a  breach  of  the  contract.  But  we  are  unable  to  see 
how  more  than  nominal  damages  could  be  recovered  for  such 
breach.  No  evidence  was  introduced  in  this  case,  and  none 
co.uld  have  been,  showing  how  many  members  would  have 
paid  their  assessment,  and  how  many  would  have  chosen  to 
refuse  to  make  payment,  and  suffer  the  only  consequence  of 
such  refusal,  namely,  a  forfeiture  of  their  membership;  nor 
can  either  party  invoke  any  presumptions  as  to  how  many 
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would  have  paid,  and  how  many  would  have  refused  pay- 
ment. 

As  to  the  w^isdora  or  propriety  of  this  form  of  insurance, 
or  the  diflBculties  in  the  way  of  realizing  the  benefit  under 
the  certificates  issued,  the  courts  have  no  responsibility.  It 
is  for  them  to  enforce  the  contracts,  according  to  their  terms, 
which  the  parties  have  made  for  themselves. 

The  questions  here  presented  were  virtually  disposed  of  in 
Bailey  v.  Mutual  Ben,  Ab%o,^  71  Iowa,  689,  and  Raina- 
harger  v.  Union  Mutual  Aid  Asso,,  ante,  191.  See,  also, 
Smith  V.  Covenant  Mutual  Ben.  Aaao,,  24  Fed.  Rep.,  685; 
Covenant  Mutiuil  Ben.  Asao.  v.  Seara,  114  111.,  108;  and 
Curtis  V.  Mutual  Ben.  Life  Co,,  48  Conn.,  98. 

It  is  not  to  be  denied  that  in  one  or  two  cases  a  different 
rule  appears  to  have  been  held,  but  in  most  of  the  cases  cited 
by  the  appellee  the  point  in  question  is  not  discussed,  or  the 
language  of  the  certificate  is  materially  different. 

One  point  remains  to  be  considered.     The  appellee  claims 
that,  even  though  the  rule  be  as  we  have  announced,  still  the 
2.  practtcb:    *^PP®ll*^t  waived  the  right  to  insist  on  the  same, 
pceepln^T     ^^  failing  to  move  for  a  change  to  the  proper 
waiyer.  proceedings,  and  for  a  transfer  to    the   proper 

docket,  as  provided  in  sections  2514  and  2519  of  the  Code. 
But  this  position  does  not  seem  to  us  to  be  a  sound  one. 
The  action  was  brought  as  a  law  action,  and  is  properly  on 
the  law  docket,  but  only  nominal  damages  were  recoverable. 
Nothing  was  sought  by  either  party  which  would  give  a  court 
^f  equity  jurisdiction. 

The  judgment  of  the  court  below  must  be 

Bevebsbd. 
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Blair  et  al.  v.  Wolf  et  al. 

1.  Judgment .  JURISDICTION :  defective  notice:  collateral  attack: 
FRAUD.  A  subcontractor  brought  an  action  afirainst  the  principal  con- 
tractor and  the  ow^ner  of  the  improTement  to  recover  for  work  done, 
and  to  establish  and  enforce  a  mechanic's  lien.  The  original  notice  served 
on  the  principal  contractor  did  not  inform  him  that  a  personal  money 
judgment  would  be  demanded  against  him,  but  it  did  advise  him  when 
the  petition  would  be  on  file,  and  the  petition  prayed  for  a  money  judg- 
ment against  him,  and  the  court  rendered  a  judgment  against  him,  on 
his  default,  accordingly.    Held — 

(1)  That  the  court  erred  in  rendering  such  judgment,  because  it  was 
in  excess  of  what  was  claimed  in  the  notice;  but, 

(2)  That  the  judgment  was  not  void  for  want  of  jurisdiction  of  the 
subject-matter  or  of  the  person  of  the  defendant,  but  simply  erron- 
eous, and  that  it  could  not  be  attached  collaterally;  (see  authorities 
cited;)  and, 

(3)  That  the  .taking  of  such  a  judgment  on  such  notice  and  petition 
was  not  a  fraud  on  defendant,  rendering  the  judgment  void. 

Appeal  from  Wapello  Circuit  Court. 

Tuesday,  June  28. 

Action  in  equity  to  subject  certain  real  estate,  the  legal 
title  to  which  is  in  defendant  M.  L.  Wolf,  but  who  holds  the 
same,  as  is  alleged,  in  trust  for  her  co-defendant,  John  S. 
Wolf,  to  a  judgment  held  by  plaintiffs  against  said  John  S. 
Wolf.  The  circuit  court  sustained  a  demurrer  to  one  count 
of  the  answer,  and  defendants  appeal. 

Chambers^  McEVroy  dk  Carver^  for  appellants. 

H.  JS.  Sendershott^  for  appellees. 

Heed,  J. — The  judgment  which  plaintiffs  seek  to  enforce 
was  rendered  in  1873  against  the  St.  Louis  &  Oedar  Bapids 
Railroad  Company  and  John  S.  Wolf  jointly.  It  is  a  money 
judgment  for  $5,836.50,  and  it  established  and  foreclosed  a 
mechanic's  lien  against  the  road-bed  of  a  railway  belonging 
to  the  railroad  company.     The  person  in  whose  favor  it  was 
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rendered  was  a  subcontractor  under  Wolf,  and  the  demand 
upon  which  the  judgment  was  rendered  was  for  work  done 
in  the  construction  of  the  railway.  The  portion  of  the 
answer  demurred  to  alleges  that  the  judgment  is  null  and 
void,  for  the  reason  that  the  original  notice,  which  was  served 
on  "Wolf  in  the  action,  did  not  inform  him  that  a  personal 
judgment  was  demanded  against  him,  but  advised  him  only 
that  a  mechanic's  lien  was  sought  to  be  foreclosed  against  the 
property  of  the  other  defendant  in  the  suit,  and  that  he  made 
no  appearance  or  defense  to  the  demand,  being  led  by  notice 
to  believe  that  no  personal  judgment  would  be  claimed 
against  him;  also  that  he  was  not  indebted  or  liable  to  the 
plaintiff  in  the  action  in  any  amount,  and  that  he  had  no 
knowledge  or  information  that  a  money  judgment  had  been 
rendered  against  him  until  this  action  was  commenced,  which 
was  in  1886.  The  petition  in  the  action  in  which  the  judg- 
ment was  rendered  is  set  out  in  the  answer  as  an  exhibit.  It 
was  alleged  therein  that  the  plaintiff  in  the  action  had  per- 
formed certain  work  in  the  construction  of  said  road-bed 
under  a  contract  with  Wolf,  who  was  the  principal  contractor; 
and  it  prayed  for  judgment  against  him  for  the  amount 
alleged  to  be  due  therefor,  and  for  the  foreclosure  of  a  mechan- 
ic's lien  on  the  property. 

Two  questions  arise  in  the  case:  (1)  Whether  the  judg- 
ment is  void  for  want  of  jurisdiction  in  the  court  rendering 
it;  and  (2)  whether  the  action  of  the  plaintiff  in  taking  a 
money  judgment  against  Wolf  upon  an  original  notice, 
which  notified  him  only  that  a  foreclosure  of  the  mechanic's 
lien  was  demanded,  was  a  fravd  upon  him  which  will  avoid 
the  judgment. 

I.  The  Kevision  of  1860  was  in  force  when  the  notice 
was  served  and  the  judgment  rendered.  Section  2812  pro- 
vided that  the  notice  must  inform  the  defendant  of  the  name 
of  the  plaintiff,  and  the  date  when  the  petition  would  be 
filed,  and  the  nature  of  the  claim  made  against  him,  and  the 
amount  claimed,  when  the  action  was  for  money.     It  also 
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provided  that,  if  the  defendant  failed  to  appear,  judgment 
should  not  be  rendered  against  him  for  a  larger  amount  than 
the  sum  claimed  in  the  notice.  Substantially  the  same  pro- 
vision as  to  the  matters  which  shall  be  stated  in  the  notice 
are  now  contained  in  section  2599  of  the  Code.  It  is  quite 
apparent  that  these  provisions  were  not  all  complied  with  in 
the  case  in  question.  As  the  notice  did  not  inform  the  defend- 
ant fhat  a  money  judgment  was  demanded,  the  court  should 
not  have  entered  such  a  judgment  against  him.  The  judg- 
ment, however,  was  simply  erroneous,  not  void.  The  notice 
gave  the  court  jurisdiction  of  the  defendant.  It  also  had 
jurisdiction  of  the  subject-matter  of  the  action;  and,  having 
jurisdiction  of  the  parties  and  the  subject-matter,  the  remedy 
ao^ainst  errors  committed  bv  the  court  in  the  course  of  the 
proceeding  was  either  by  a  proper  proceeding  in  that  court 
for  their  correction,  or  by  appeal.  The  uniform  holding  of 
this  court  has  been  to  that  eflTect.  Yiyi^k  v.  Boardman^ 
40  Iowa,  57;  Woodbury  v.  MaguirCj  48  Id.,  339;  Dough- 
erty V.  McManus^  36  Id.,  657;  Shea  v.  Quintin,  30  Id.,  58; 
BalUnger  v.  Tarhell,  16  Id.,  491. 

II.  Neither  is  the  judgment  void  on  the  other  ground 
urged.  If  the  defendant  was  misled  by  the  notice,  it  was 
because  he  chose  to  be  so  misled.  He  was  informed  by  it 
that  the  petition  would  be  on  iile  at  a  named  date.  The 
office  of  that  pleading  is  to  state  the  very  claim  made  by  the 
plaintiff.  If  defendant  had  examined  it,  he  would  have  seen 
at  once  the  character  and  amount  of  the  demand,  and  would 
have  had  full  opportunity  to  make  his  defense.  Nothing 
was  concealed  from  him.  Although  the  notice  did  not  inform 
him  that  plaintiff  was  suing  on  a  money  demand,  it  did 
inform  him  that  at  a  specified  time  a  petition  would  be  filed 
in  which  his  claim  would  be  fully  stated.  "With  this  infor- 
mation imparted  to  him,  the  defendant  could  not  have  been 
misled  or  deceived  by  the  notice.  The  essential  elements  of 
fraud  are  absent  from  the  case. 

"We  think,  therefore,  that  the  demurrer  was  properly  sub 
tained.  Affirmed. 
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Pratt  bt  al.  v.  The  Des  Moines  Northwestern  R't  Co.     "^^-3^ 

ET  AL. 

1.  Railroads:  on  citt  streets:  damages  to  abutting  lot  owners: 

STATUTE  OF  LIMITATIONS.  An  action  against  a  railway  company  for 
damages  ko  the  owner  of  a  city  lot,  on  account  of  the  construction  of  the 
iLiilroad  upon  the  street  on  which  the  lot  abuts,  does  not  involve  title  to 
real  estate  by  adverse  possession,  but  is  simply  an  action  for  damages 
provided  by  statute  in  such  cases;  (see  Code,  §  464;)  and  such  action  is 
barred  in  five  years  after  it  accrues.  {Merchants'  Union  Barthwire  Co, 
V,  Chicago,  R,  L  dt  P,  R'y  Co.,  70  Iowa,  105,  distinguished.) 

2.  :  :  :  waiver:  ACTION  bt  grantee.    Where  in  such 

ca^e  tho  person  who  owns  the  lot  before  and  at  the  time  the  railway  is 
built  on  the  street  consents  to  its  building  and  waives  his  right  to  dam- 
ages, neither  he  nor  his  grantee  can  afterwards  revoke  the  license  so 
given,  though  given  by  parol  only,  and  set  up  a  claim  for  such  damages. 
(Compare  Cook  v,  Chicago,  B.  dt  Q,  Ky  Co,,  40  Iowa,  451,  and  Irish  r. 
Burlington  dt  S.  W.  R'y  Co.,  4A  Id.,  880.) 

3.  :  — «r — :  :  assignment  by  conveyance  op  lot.    One 

who  has  a  right  of  action  against  a  railway  company  for  damages  to  his 
city  lot  oa  account  of  the  building  of  a  road  on  the  adjacent  street,  does 
not  transfer  his  right  of  action  by  conveying  the  lot  to  another  by  war- 
ranty deed  after  the  road  is  built  and  in  operation. 

Bbcs,  J.,  dissenting. 

Appeal  from  Dallas  Circuit  Cov/rt. 

Tuesday,  June  28. 

Thb  plaintiffs,  Pratt  and  others,  are  the  owners  of  certain 
lots  abutting  on  Ferry  street,  in  the  town  of  Adel,  and 
brought  this  action  to  recover  damages  caused  by  the  con- 
struction and  operation  of  the  defendants'  road  along  said 
street.  It  is  stated  in  the  petition  that  said  road  was  con- 
structed without  the  consent  of  the  plaintiffs  or  their  grant- 
ors, and  without  condemnation  proceedings,  or  the  ascertain- 
ment in  any  way  of  the  damages  sustained  by  the  plaintiffs. 
Plaintiffs  claimed  that  the  action  involved  a  title  to  realty, 
barred  only  in  ten  years  by  the  statute  of  limitations,  (Oode^ 
§  2529,  sabd.  5,)  which  defendants  denied,  and  claimed  that 
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the  action  was  barred  in  five  years  under  Code,  §  2529, 
subd.  4.  Trial  by  jury.  Judgment  for  the  plaintiffs,  and 
the  defendants  appeal. 

RunnelU  &  Walker^  for  appellants. 
D,  W.  WoodiTiy  for  appellees. 

Sbevers,  J. —  L  The  defendants  pleaded  that  the  road 
was  constructed  along  the  street  under  and  in  pursuance  of 
1.  BAJLR0AD9:  au  ordinaucc  of  the  town  of  Adel,  and  by  and 

oil  cUy streets:        .  .  .        /.     ^i  /.     i  ^ 

dAmugesto      With   consent   01    the   owner   oi  the  real  estate 

abutting  lot- 
Owners:  described  in  the  petition,  and  that  more  than  five 

statutes  of  *  ' 

limitations,  years  had  elapsed  since  a  right  of  action  had 
accrued.  A  demurrer  to  this  portion  of  the  answer  was  sus- 
tained. Counsel  for  the  appellees  contend  that  the  action  is 
not  barred  until  ten  years  after  it  accrued,  for  the  reason 
that  a  title  to  real  estate  by  adverse  possession  cannot  be 
obtained  until  that  period  has  elapsed.  We  are  unable  to 
concur  in  this  position,  for  the  reason  that  the  plaintiffs  do 
not  own  the  fee;  nor  do  they  have  any  title  or  interest  what- 
even  in  or  to  the  street.  Their  right  to  recover  is  not  based 
on  such  right,  but  under  the  statute  which  provides  that  a 
railway  track  shall  not  be  laid  on  any  street  until  the  damages 
of  abutting  lot-owners  are  ascertained  in  the  manner  pro- 
vided for  taking  private  property  for  public  use.  (Code,  § 
464.)  But  for  this  statute  the  lot-owner  would  not  be  entitled 
to  damages;  and,  as  the  defendants  failed  to  have  the  dam- 
ages ascertained  as  provided  by  law,  it  has  been  held  that  the 
lot-owner  may  maintain  an  action  to  recover  such  damages  as 
he  may  have  sustained.  Mulholland  v.  Des  Moines^  A.  ds 
W.  a.  Co.y  60  Iowa,  740.  But  the  extent  of  the  recovery 
was  not  expressly  determined  in  that  case,  nor  in  fact  has  it 
been  done  in  any  case  to  which  our  attention  has  been  called. 
The  question  in  this  is  materially  different  from  that  class  of 
cases  in  which  it  appeared  that  property  belonging  to  a  per- 
son had  been  taken  by  a  railroad  company  without  an  assess- 
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ment  and  payment  of  damages  as  provided  by  law.  In  such 
case  the  corporation  takes,  appropriates  and  acquires  a  per> 
manent  easement  in  and  to  the  real  estate.  This  cannot  be 
done  without  compensation,  to  be  ascertained  and  paid  as 
provided  by  law.  In  the  present  case  the  easement  or  right 
to  occupy  the  street  was  obtained  from  the  town  of  Adel, 
under  express  statutory  authority  giving  the  municipality 
the  power  to  make  such  a  grant. 

The  only  object  of  any  condemnation  proceedings  that  the 
defendants  could  have  instituted  w^ould  have  been  to  ascertain 
the  damages  of  the  abutting  owners;  and  in  such  proceeding 
permanent  damages,  or  all  damages  the  lot-owner  was  then  or 
thereafter  entitled  to,  would  be  the  measure  of  the  recovery,  and 
of  the  defendants'  liability.  That  is  precisely  the  object  of 
this  action,  and  we  think  there  is  no  well  founded  reason  why 
the  same  measure  of  damages  should  not  be  the  rule.  The 
same  kind  of  evidence  can  be  introduced,  and  full  and  com- 
plete justice  be  done  to  both  parties.  It  seems  to  us  there 
is  some  warrant  for  this  thought  in  the  statute.  It  is  not 
provided  that  any  property  shall  be  taken  or  condemned, 
but  the  whole  object  of  the  statute  is  to  give  the  abutting 
owner  such  damages  as  he  may  have  sustained.  Now,  it  is 
practically  immaterial  how  this  is  done.  If  it  may  be  done  in 
one  way  as  well  as  another,  then  either  may  be  well  adopted. 
We  are  aware  that  it  is  said  in  Merchants'*  Union  Barb- Wire 
Co.  V.  GhicoffOj  R.  L  <&  P.  R.  Oo,^70  Iowa,  105,  that  such  an 
occupation  of  a  street  <'  is  a  continuing  trespass  and  a  nuisance, 
for  which  any  owner  of  the  lot  may  recover;"  but  the  extent  of 
the  recovery  was  not  determined  in  that  case;  nor  was  it  deter- 
mined at  what  time  the  action  would  be  barred.  Certain  it  is, 
however,  that  the  question  as  to  whether  the  action  was  barred 
was  not  expressly  determined  in  the  cited  cases.  As  the 
demurrer  admits  that  the  action  had  accrued  more  than  live 
years  prior  to  the  commencement  of  the  action,  we  think  the 
court  erred  in  sustaining  the  demurrer. 

II.     It  may  be  the  defendants  will  be  unable  to  prove  that 
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the  cause  of  action  accrued  as  pleaded  by  them,  and  there- 
fore it  becomes  necessary  to  determine  at  least  some  of  the 
other  errrors  assigned. 

At  the  time  the  road  was  constructed,  and  prior  thereto, 
the  property  now  owned  by  the  plaintiffs  belonged   to  one 

Ward,  and  he  conveyed  it  to  the  plaintiffs  by 

erTaction^by  warranty  deed  in  1881,  which  it  is  conceded  was 
grantee.  after  the  road  had  been  constructed  and  operated. 
Ward  made  no  assignment  of  his  right  to  damages  to  the 
plaintiffs,  unless  the  conveyance  made  by  him  had  such  an 
effect.  The  defendants  sought  to  prove  that  Ward  had  con- 
sented, either  orally  or  in  writing,  that  the  defendant  might 
construct  and  operate  the  road  along  said  street,  and  that  he 
so  consented  prior  to  the  construction  of  the  road,  and  prior 
to  the  conveyance  of  the  property  to  the  plaintiffs.  Upon 
the  objection  of  the  plaintiffs,  the  court  refused  to  permit 
such  evidence  to  be  introduced.  In  so  holding,  we  think  the 
court  erred.  It  may  be  that  mere  silence  on  tlie  part  of 
Ward  would  not  amount  to  what  may  be  termed  a  license 
to  enter,  or  waiver  of  damages,  and  it  will  be  so  conceded. 
The  defendants  offered  to  prove  that  he  expressly  con- 
sented that  the  defendants  might  construct  and  operate  the 
road  along  said  street;  and  if  the  road  was  constructed  in 
pursuance  to  such  consent,  and  money  expended  by  the  cor- 
poration, it  seems  to  us  that  neither  Ward,  nor  his  grantees, 
who  have  no  better  right  that  he  has,  should  now  be  permit- 
ted to  withdraw  such  consent,  or  to  revoke  the  license;  and 
such  is  the  rule  in  this  state.  Cook  v.  Chicago,  B.  <&  Q.  Ry 
Co.,  40  Iowa,  4:51,  and  cases  cited.  Irish  v,  Burlington  <b 
S.  W,  R'y  Co.,  44:  Iowa,  380,  as  limited  by  the  opinion  on 
rehearing,  does  not  conflict  with  that  case. 

It  may  be,  as  counsel  for  plaintiffs  contend,  that  a  perma- 
nent interest  in  real  estate  cannot  be  acquired  by  a  parol 
license;  and  it  will,  for  the  purposes  of  the  case,  be  con- 
ceded. But,  as  we  have  seen,  Ward  did  not  own  the  street, 
or  any  interest  therein.     All  he  was  entitled  to  was  damages; 
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and,  clearly,  he  coald  by  parol  waive  his  right  thereto.  If 
he  consented  and  agreed  that  the  road  might  be  constructed 
along  the  street,  and  the  defendants  constructed  it,  this,  in  our 
opinion,  was  a  waiver  of  all  damages.  The  time  to  make  the 
claim  was,  then,  before  the  defendants  had  expended  money 
on  the  faith  of  his  promise. 

III.  Ward  owned  the  real  estate  in  question  when  the 
construction  of  the  road  was  completed,  and  a  right  of  action 

3. .  .  accrued  to  him  for  such  damages  as  he  had  sus- 

ment  b^oli"'  tained,  unless  he  did  something  which  would  bar 
veyance  ^  recovery.     This  being  so,  did   such  right  of 

action  pass  to  the  plaintiff  simply  by  the  conveyance  of  the 
property  to  them?  When  they  obtained  their  title,  the  road 
had  been  constructed,  and  was  daily  operated.  Of  this  they 
had  full  knowledge,  and  this  action  is  brought  to  recover 
damages  whicli  had  accrued  to  Ward  prior  to  his  convey- 
ance. Besides  this.  Ward  was,  as  we  have  seen,  entitled  to 
recover  full  or  permanent  damages.  If  this  be  so,  it  would 
seem  to  follow  that  he  can  recover  such  damages  now.  He 
has  not  transferred  such  right  to  the  plaintiffs,  nor  has  he 
made  any  assignment  to  them.  The  conveyance  of  the  real 
estate  did  not,  and  could  not,  have  the  effect  to  transfer  an 
accrued  right  to  damages  caused  by  reason  of  the  construc- 
tion of  the  road.  We,  therefore,  are  of  the  opinion  that, 
under  the  conceded  facts  in  the  case,  the  plaintiffs  are  not 
entitled  to  recover. 

It  may  be  that  what  we  have  said  conflicts  with  what  may 
be  said  to  be  the  logical  result  of  the  opinion  in  the  Mer- 
chants^ Vnion  Barb'  Wire  Case^  before  cited. 

Bevebsed. 

Beok,  J.,  dissenting. — The  injury  sustained  by  plaintiff 
from  the  nuisance  caused  by  the  railroad  is  continuing;  that 
is,  each  day  plaintiff  sustains  injnry.  His  damages  may  be 
recovered  in  one  action  for  the  future  continuing  damages. 
As  no  action  was  brought  by  him  or  his  grantor,  no  compen- 
sation has  been  given  for  the  damages.     His  enjoyment  of 


yw-^- 


72     254 
79    486 


254     ,  SUPREME  COURT  OF  IOWA, 


Davis  T.  Lutkiewlez  et  al. 


the  land  has  been  impaired  since  he  became  the  owner.  I 
know  of  no  reason  or  prindple  of  law  in  the  way  of  recovery 
by  him.  Jferohanta^  Union  Barb- Wire  Go.  v.  Chicago ^  R, 
/.  dh  P.  Ry  Co.^  70  Iowa,  105,  establishes  a  doctrine  which 
supports  his  right  to  recovery. 


Davis  v.  Lutkiewiez  bt  al. 

1.  Mortgages;  kecording:  priobitt:  consideration:  antecedent 
debt:  burden  of  proof.  Plaintiff  conveyed  land  to  defendant,  but 
the  deed  was  not  recorded.  Defendant  ezecated  a  mortgage  back  for 
purchase-money,  but  by  mistake  the  mortgage  described  another  tract. 
This  mortgage  vras  recorded.  Afterwards  defendant  mortgaged  the 
land  purchased  of  plaintiff  to  D.  &  S.  to  secure  an  antecedent  debt,  but 
new  notes  were  made  for  the  debt  and  the  time  was  extended  thereon. 
After  this  plaintiff  had  the  error  in  his  mortgage  corrected,  and  the 
instrument  was  again  recorded.  Nothing  appears  as  to  who  was  in 
actual  possession  of  the  land.    Held — 

(1)  That  the  absence  of  defendants'  deed  from  the  record  did  not 
put  D.  &  S.  on  inquiry  as  to  the  status  of  his  title,  and  charge  them 
with  notice  of  plaintifTs  mortgage. 

(2)  That,  though  the  mortgage  of  D.  &  S.  was  to  secure  an  antece- 
dent debt,  yet,  as  new  notes  were  given  and  the  time  extended, 
there  was  a  new  consideration  sufficient  to  support  the  mortgatre  as 
a  purchase  of  that  date.  (Koon  o.  Tramel,  71  Iowa,  132,  and  Port 
V,  Embree,  54  Id.,  14,  followed.) 

(3)  That,  if  the  burden  of  proof  was  on  D.  &  S.  to  show  iibat  they 
had  no  notice  of  plain  ti§'*s  prior  equity,  (as  to  which,  jiicvre,)  yet 
they  made  sufficient  proof  of  that  fact. 

(4)  That,  as  between  plaintiff  and  D.  &  S.,  plaintifTs  mortgage 
became  a  lien  on  the  land  only  from  the  date  of  its  second  record- 
ing, and  that  a  decree  making  plainti£P*s  mortgage  the  superior  lien 
must  be  reversed. 

Appeal  from  Audvhon  District  Gov/rt. 

Tuesday,  June  28. 

This  is  an  action  in  equity,  and  involves  the  question  as  to 
the  priority  of  a  mortgage  upon  certain  real  estate  made  by 
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the  defendant  Lutkiewiez  to  the  plaintiff  over  a  mortgage 
made  by  the  same  party  to  the  defendants  John  S.  Davis  & 
Sons.  The  court  below  held  the  plaintiff's  mortgage  to  be 
the  prior  lien.     John  S.  Davis  &  Sons  appeal. 

77.  F,  Andrews^  Cook  cfe  Dodge^  and  WiUard  <&  Fletcher^ 
for  appellants. 

X.  Z.  De  ZanOj  for  appellee. 

EoTHBOOK.  J. — In  the  month  of  May,  1883,  the  plaintiff 
was  the  owner  of  forty  acres  of  land  in  Audubon  county. 
He  made  a  sale  of  it  to  the  defendant  Lutkiewiez,  and  con- 
veyed the  same  to  him  by  deed.  At  the  same  time,  Lutkie- 
wiez executed  .a  mortgage  to  the  plaintiff  to  secure  the  pay- 
ment of  part  of  the  purchase- money.  It  was  intended  that 
this  mortgage  should  be  upon  the  land  sold,  but  by  a  mis- 
take the  mortgage  was  made  upon  another  forty-acre  tract. 
The  mortgage  was  recorded  soon  after  it  was  made.  The 
deed  was  not  recorded  for  some  time  afterwards.  The  defend- 
ants John  S.  Davis  &  Sons  held  some  promissory  notes  upon 
Lutkiewiez ;  and  after  the  sale  and  conveyance,  and  before 
the  deed  was  recorded,  Lutkiewiez  made  a  mortgage  to  them 
on  the  land  purchased  of  plaintiff  to  secure  the  amount  due 
on  said  notes.  The  original  notes  were  renewed,  and  the  time 
of  payment  extended.  Davis  &  Sons'  mortgage  was  recorded 
soon  after  it  was  made.  After  this  the  plaintiff  discovered 
the  mistake  in  his  mortgage,  and  he  procured  Lutkiewiez  to 
correct  the  same  by  alteration,  and  by  indorsement  thereon  ; 
and,  as  thus  altered,  the  mortgage  was  again  recorded.  The 
deed  to  Lutkiewiez  was  not  then  recorded.  There  is  no  evi- 
dence as  to  which  of  the  parties  was  in  the  actual  possession 
of  the  land  at  any  time  prior  to  the  commencement  of  the 
suit. 

In  determining  the  rights  of  the  parties,  it  is  important 
to  first  consider  the  effect  of  the  mistake  and  subsequent  cor- 
rectioa  of  the  plaintiff's  mortgage.     When  the  defendants 
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Davis  &  Sons  took  their  mortgage,  the  title  to  the  laud  was 
in  the  mortgagor;  and,  so  far  as  thej  had  constructive  notice 
by  the  records,  the  plaintiff  had  no  mortgage  upon  it.  Upon 
the  face  of  the  record,  then,  Davis  &  Sons'  mortgage  was  the 
prior  lien,  provided  they  took  their  mortgage  in  good  faith, 
for  a  valuable  consideration,  and  without  actual  notice  that 
the  plaintiff's  mortgage  was  intended  to  be  on  the  same  land. 
If  this  was  the  relation  of  Davis  &  Sons  to  the  subject-mat- 
ter, the  subsequent  correction  of  the  mortgage  had  no  more 
effect  upon  their  mortgage  liens  than  if  no  mortgage  what- 
ever had  been  taken  until  the  correction  was  made.  The 
fact  that  the  mortgage  was  for  purchase- money  can  make  no 
diflbrence  in  the  rights  of  the  parties.  When  a  vendor  of 
real  estate  makes  a  conveyance  and  delays  taking  his  mort- 
gage for  the  purchase-money  until  a  mortgage  is  made  to 
another  party  without  notice,  the  vendor's  mortgage  will  be 
postponed  to  the  other.  This  was  impliedly  determined  in 
Koonv,  Tramel^  71  Iowa,  132.  Something  is  said  in  argu- 
ment to  the  effect  that  tlie  defendant's  mortgage  should  be 
postponed  to  that  of  the  plaintiff,  because  it  was  given  to 
secure  an  antecedent  indebtedness.  It  is  true  that  the  mort- 
gage was  for  an  antecedent  debt,  but  there  was  a  renewal  of 
the  notes,  and  an  extension  of  the  time  of  payment ;  and 
this  is  regarded  as  a  valuable  consideration,  and  sufficient  to 
support  a  mortgage  as  a  purchase  for  a  valuable  consideration. 
Koonv,  Tramely  BXbpra ;  Port  v.  Emhree^  54  Iowa,  14; 
Jones,  Mortg.,  §  459. 

It  is  claimed  by  counsel  for  the  plaintiff  that  there  is  no 
evidence  that  the  mortgage  of  Davis  &  Sons  was  for  a  full 
consideration.  It  is  true,  there  is  no  direct  proof  that  Lut- 
kiewiez  was  actually  indebted  to  them  in  the  full  amount  of 
the  notes  executed  by  him  to  them.  But  the  plaintiff  made 
no  issue  upon  this  question.  He  did  not  make  the  charge  in 
his  petition  that  the  mortgage  to  Davis  &  Sons  was  fraudu- 
lent as  being  without  consideration.  The  petition  charges 
that  Davis  &  Sons  took  their  mortgage  with  notice  that  the 
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plaintiff's  mortgage,  as  it  was  there  recorded,  was  for  the 
purchase-money.  The  question  as  to  the  consideration  of  ap- 
pellant's mortgage  was  not  in  issue,  and  the  introduction  of  the 
notes  and  mortgage  was  all  that  was  necessary  to  show  the 
amount  actually  due  to  the  defendants.  The  plaintiff,  having 
charged  that  the  defendants  had  notice  of  the  mistake  in  the 
mortgage,  made  no  attempt  to  prove  that  averment.  If  it  be 
correct,  as  claimed  by  appellee,  that  it  was  incumbent  on  the 
defendants  to  show  that  they  had  no  such  notice,  we  think 
they  made  suflScient  proof  of  that  fact  "Whether  the  burden 
was  upon  defendants  to  prove  such  fact,  we  need  not  deter- 
mine. In  Sillyinan  v,  K'uig^  36  Iowa,  207,  and  cases  there 
cited,  it  is  held  that  a  subsequent  purchaser  of  land  will  hold 
the  same  against  one  having  a  prior  unrecorded  deed,  pro- 
vided he  can  show  that  he  made  his  purchase  in  good  faith, 
and  paid  the  consideration  without  notice  of  the  prior  deed. 
But  that  rule  does  not  appear  to  us  to  be  applicable  to  the 
question  as  to  the  priority  of  these  mortgages.  When  Davis 
&  Sons  took  their  mortgage,  there  was  no  other  mortgage 
upon  this  land.  The  plaintiff's  mortgage  was  not  upon  this 
land.  The  instrument  which  had  been  placed  upon  record 
was  not  a  mortgage  on  this  land,  even  as  between  the  plaintiff 
and  Lutkiewiez.  It  could  not  have  been  enforced  against 
this  land  without  a  decree  reforming  it  and  correcting  the 
mistake,  or  witliout  a  correction  of  it  made  by  the  parties, 
which  was  equivalent  to  the  making  of  a  new  mortgage. 

Much  stress  is  placed  upon  the  fact  that  the  deed  made  by 
the  plaintiff  was  unrecorded  when  Davis  &  Sons  took  their 
mortgage.  It  is  said  that  the  absence  of  the  record  was  suf- 
ficient to  put  the  defendants  upon  inquiry  as  to  the  rights 
of  the  plaintiff.  We  do  not  think  that  the  fact  that  the  deed 
was  not  recorded  should  have  this  effect.  An  unrecorded 
deed  is  valid  as  to  the  whole  world  except  a  subsequent  pur- 
chaser for  a  valuable  consideration  without  notice.  Surely, 
the  deed  itself  is  better  evidence  of  title  in  the  grantee  than 
Vol.  LXXII--17 
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the  record  of  the  deed.  This  deed  the  mortgagor  had  and 
held  when  Davis  &  Sous  took  their  mortgage.  A  record  of 
it  would  have  imparted  no  notice  not  imparted  by  the  orig- 
inal  instrument. 

We  have  carefully  examined  the  case  of  Flynt  v,  Arnold^ 
2  Mete,  619,  and  other  cases  cited  by  counsel  for  appellee, 
and  we  do  not  think  that  they  adopt  a  rule  which  would 
make  the  plaintiff's  mortgage  a  prior  lien.  It  is  true  that  in 
the  case  cited  it  is  said  that  one  who  purchases  land  from  a 
person  holding  an  unrecorded  deed  purchases  at  his  peril. 
But  this  proposition  cannot  be  sustained,  because,  under  our 
registry  laws,  the  holder  of  an  unrecorded  deed  has  a  com- 
plete title  except  as  against  a  subsequent  good-faith  pur- 
chaser without  notice. 

We  think  the  decree  of  the  court  below  must  be 

Bbvbbssd. 


Shbpard  et  al.  v.  Supervisors  of  Johnson  County. 

1.  Certiorari:  limitation  of  action:  application  of  statutk:  lbtt 
OF  ditch  tax.  While  the  action  of  a  board  or  tribunal  cannot  be 
anulled  by  proceedings  in  eertiorari  unless  the  same  shall  be  instituted 
within  one  year  from  the  time  of  the  action  complained  of,  (Code,  §  8224,) 
yet,  where  it  was  soug^ht  to  annul  the  assessment  and  levy  of  a  ditch 
tax,  on  the  ground  that  the  establishment  of  the  ditch  was  illegal,  and 
that  therefore  the  assessment  and  levy  of  a  tax  to  pay  for  it  was  also 
illegal,  held  that  the  action  would  lie,  though  brought  more  than  a  year 
after  the  proceedings  establishing  the  ditch,  but  within  a  year  from  the 
assessment  and  levy  complained  of. 

Appeal  from,  Johnson  Circuit  Court. 
Tuesday,  June  28. 

This  is  a  proceeding  by  writ  of  certiorari  to  test  the  legal- 
ity of  the  action  of  the  board  of  supervisors  of  Johnson 
county  in  attempting  to  levy  a  ditch  tax  upon  tracts  of  land 
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owaed  by  the  plaintiffs,  respectively.     The  court,  upon  hear- 
ing, dismissed  the  plaintiffs'  writ,  and  they  appeal. 

RemZey  <&  Remley  and  A.  G.  Younkiny  for  appellants. 
S.  H.  Fairally  for  appellee. 

Adams,  Oh.  J. — The  plaintiff  llannah  Shepard  owns  fort}* 
acres  of  land  crossed  by  the  ditch  near  its  lower  end.  The 
amount  of  tax  assessed  upon  her  land  exceeds  five  dollars 
per  acre.  She  did  not  petition  for  the  ditch,  and  claims  that 
her  land  was  not  benefited  by  it,  but  injured.  The  other 
plaintiffs  claim  to  be  aggrieved  upon  similar  ground.  To 
avoid  the  assessment  they  have  brought  this  action.  They 
aver  that  it  is  not  valid.  It  will  be  sufficient  to  consider  one 
ground  upon  which  they  predicate  its  invalidity.  They  aver 
that  no  ditch  was  ever  legally  established,  because,  as  they 
say,  no  petition  for  a  ditch  was  ever  presented  to  the  board 
sufficient  to  give  it  jurisdiction  of  the  matter.  It  is  not 
denied  that  a  petition  was  presented,  but  it  is  said  that  it  was 
not  signed  by  the  requisite  number.  The  statute  upon  this 
subject  is  found  in  section  1208  of  the  Code. 

The  petition  for  a  ditch  must  be  signed  by  a  majority  of 
the  persons  in  the  county  owning  land  adjacent  to  the  im- 
provement. It  is  shown,  as  we  understand,  and  we  think  it 
is  not  disputed,  that  the  petition  for  the  ditch  in  this  case 
was  not  sighed  by  a  majority  of  the  persons  resident  in  the 
county  owning  land  adjacent  to  the  improvement,  and  it  does 
not  appear  that  the  board  of  supervisors  ever  adjudged  that 
it  was  so  signed.  We  may  say,  also,  that  we  do  not  under- 
stand that  it  is  contended  that  the  board  acquired  jurisdic- 
tion to  establish  the  ditch.  The  position  taken  by  the  appel- 
lees is  that  when  this  action  was  brought  it  was  too  late  to 
raise  that  question.  More  than  a  year  had  elapsed  from  the 
time  of  the  action  of  the  board  establishing  the  ditch.  The 
action  of  a  board  or  tribunal  cannot  be  annulled  by  proceed- 
ings in  certiorari  unless  the  same  shall  be  Instituted  within 
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one  year  from  the  time  of  the  action  complained  of.  (Code, 
§  3224.) 

But  the  action  sought  to  be  annulled  in  this  case  is  the 
assessment  and  levy  of  the  ditch  tax.  If  it  were  brought  to 
annul  the  establishment  of  the  ditch,  it  might  be  conceded 
that  it  was  too  late.  But  it  was  not  brought  for  such  pur- 
pose. The  ditch  had  already  been  constructed,  and,  whether 
the  plaintiffs  were  much  or  little  injured  by  it,  the  annul, 
raent  of  the  establishment  would  not  annul  the  ditch.  Tliat 
must  remain.  Th3  question  now  is,  was  the  action  of  the 
board  legal,  by  which  the  tax  was  assessed  and  levied?  That 
is  the  action  complained  of,  and  a  year  from  the  time  of  that 
action  had  not  elapsed  when  this  proceeding  was  instituted. 
The  appellees  say,  in  regard  to  this,  that  the  action  in  assess- 
ing and  levying  the  tax  was  purely  ministerial,  and  might  have 
been  enforced  by  mandamus^  regardless  of  any  question  as 
to  whether  the  board  had  jurisdiction  in  the  establishment 
of  the  ditch.  But  in  our  opinion  this  position  cannot  be 
sustained.  The  power  to  assess  and  levy  the  tax  depended 
upon  the  legality  of  what  had  been  done.  The  ditch  had 
really  been  constructed  by  acts  of  trespass,  as  the  board 
could  have  seen,  and  probably  did  see.  For  the  construction 
of  such  a  ditch  we  do  not  think  that  the  board  had  power  to 
assess  and  levy  the  tax,  and  they  should  have  refased  to  do 
so.  It  is  true,  a  year  had  elapsed  from  the  time  of  the  pre- 
tended establishment  of  the  ditch  before  the  assessment  and 
levy  complained  of  were  made.  But  the  ditch  did  not  for 
that  reason  become  a  rightful  ditch.  The  acts  of  trespass 
had  not  ripened  into  legal  acts,  upon  which  further  action  of 
the  board  could  be  based  to  compel  the  plaintiffs  to  pay  the 
trespassers. 

The  assessment  and  levy  of  the  tax,  we  think,  involved  a 
virtual  adjudication  that  what  had  been  done  justified  the 
Assessment  and  levy.  Now,  as  nothing  had  been  done  to 
justify  such  assessment,  the  board  having  from  the  beginning 
acted  without  jurisdiction,  the  action  of  the  board  in  making 
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the  assessment  and  levy  was,  we  think,  illegal,  and  it  was  not 
too  late  to  test  the  question  by  this  proceeding,  which  was 
brought  within  a  year  from  the  time  of  such  action. 

BsyBBBED. 


ToBiN  V.  The  Westbbn  Mutual  Aid  Sooibtt. 

1.  Pleading :  denial  and  flea  of  waiver  to  same  ayebmbnts.    A 

party  may  in  reply  both  deny  averments  set  up  by  way  of  defense, 
and  plead  a  waiver  of  the  same  alleged  facts — snch  pleas  not  being  nec- 
essarily inconsistent.    (Eikinherry  v.  Edwards^  71  Iowa,  82,  followed.) 

2.  Life  Insurance:  failure  to  pat  assessment:  burden  of  proof. 

In  an  action  upon  a  certificate  of  membership  in  a  mutual  aid  society, 
where  the  aociety  sought  to  avoid  liability  on  the  ground  that  the  mem* 
ber  had  failed  to  pay  an  assessment  stipulated  in  the  contract,  held  that 
the  society  had  the  burden  to  establish  such  failure,  notwithstanding  the 
plaintiff,  in  general  terms,  had  alleged  compliance  with  the  oontrad. 


a 


4. 


:    :  waiver  BT  DBMANDING  and  BBTAININO  SUBSEQUENT 

DUES.  Where  a  member  of  a  mutual  benefit  society  forfeited  his  mem- 
bership by  failing  to  pay  an  assessment,  notice  of  which  was  mailed  to 
him,  but  possibly  not  received,  held  that  the  demand,  receipt  and  reten- 
tion by  the  company  of  subsequent  dues  amounted  to  a  waiver  of  the 
forfeiture,  even  though  no  waiver  was  intended  by  the  company.  (Bailey 
V.  Mut,  Ben.  Asso.,  71  Iowa,  689,  followed.) 


:    A88BSSMENT    PLAN:  BBMEDY   ON   CBBTIFICATE:    PRACTICB  ON 

APPEAL.  Although,  as  matter  of  law,  substantial  damages  cannot  be 
recovered  on  a  certificate  of  membership  in  a  mutual  benefit  association, 
which  promises  to  pay  the  beneficiary  the  proceeds  of  an  assessment, 
(see  Newman  v.  Covenant  Mut.  Ben,  Asso.,  ante.,  p.  242,  and  cases  there 
cited,)  yet  where,  on  the  appeal  of  such  a  caie  to  this  court,  it  is 
expressly  stipulated  that,  if  the  court  finds  no  other  error,  it  may  remand 
the  cause,  with  instructions  to  enter  a  judgment  directing  the  company 
to  make  an  assessment,  and  to  pay  the  net  proceeds,  whatever  they  may 
be.  not  exceeding  the  amount  named  in  the  certificate,  to  the  beneficiary, 
foch  order  will  be  made  accordingly. 

Appeal  from  Lucas  Circuit  Gov/rt, 

#       Wednesday,  June  29. 

This  is  an  action  upon  a  certificate  of  membership  issued 
by  defendant  to  one  Oecilia  Tobin,  wife  of  the  plaintiff,  who 
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is  the  beaeficiary.  The  defease  is  based  on  the  failure  of 
said  member  to  pay  certain  assessments  in  the  year  1S84. 
The  plaintiflF,  by  reply,  denied  such  failure,  and  alleged  that 
in  March,  1885,  the  defendant  demanded  and  received  from 
said  member  the  annual  payment  falling  due  April  1,  1885, 
and  still  retains  the  same,  and  thereby  waived  the  alleged 
prior  breaches.  Trial  was  had  to  a  jury,  and  verdict  and 
judgment  were  rendered  in  favor  of  plaintiff,  and  defendant 
appeals. 

Dungan  <&  Leech  and  W.  E,  Miller^  for  appellant 

T.  M,  Stibart^  for  appellee. 

Adams,  Oh.  J. — I.     The  appellant  contends  that  the  effect 
of  the  reply  wherein  the  plaintiff  pleaded  a  waiver  or  estop- 

1.  PLBADiNo:  P^l  ^&8  to  admit  the  alleged  failure  to  pay  assess- 
pfe^of  vvAiver  ments,  and  that  the  court  erred  in  submitting 

to  same  aver-  ,  ,.  /./•.!  i.     .t.      •  j  • 

ments.  such  question  of  failure  to  the  jury,  and  in  sup- 

port of  this  doctrine  relies  upon  Meadows  v.  Hawkeye  Ins. 
Co,j  62  Iowa,  387.  But  the  pleading  of  a  waiver  or  estop- 
pel is  not  necessarily  inconsistent  with  a  denial  of  the  facts 
pleaded  in  the  answer  as  a  defense,  and  we  see  no  reason  why 
plaintiff  could  not  both  deny  the  alleged  failure  to  pay  assess- 
ments, and  also  plead  subsequent  acts  of  the  company  which 
would  prevent  it  from  availing  itself  of  such  failure,  if  any 
there  was.  Especially  would  this  be  true  where,  as  in  this 
case,  the  alleged  breaches  of  the  contract  might  have  occurred 
without  any  actual  notice  to  the  person  in  default.  This 
exact  point  is  practically  passed  upon  in  Eikenherry  v, 
Edwards^  71  Iowa,  82. 

II.     The  appellant  claims  that  the  court  below  erred  in 
instructing  the  jury  that  the  burden  was  upon  defendant  to 

2.  LiFs  insui^    establish  the  alleged  failure  of  ]^aintiff  to  pay 
to  pay  assess-  assessments.     While  plaintiff  pleaded,  in  general 

meat:  burden    ,  i.  *  ^    ,^  .        .      i       t    ..      ^ 

of  proot.         terms,  a  compliance  with  the  contract,  the  delend- 
ant  in  its  answer  set  up  as  a  defense  the  failure  of  said  Cecilia 
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Tobin  to  pay  certain  specified  assessments.  We  think  this 
was  an  affirmative  defense,  and  that  the  harden  was  upon 
defendant  to  establish  the  same.  It  depends  upon  tlie  defend- 
ant's own  acts,  and  upon  facts  which  might  be  solely  within 
its  own  knowledge.  To  sustain  the  defense  it  was  only 
necessary  to  show  that  the  company  had  made  an  assess- 
ment upon  the  member  in  question,  and  mailed  to  her  notice 
thereof,  and  that  the  same  had  not  been  paid;'  no  actual 
notice  being  required.  We  do  not  think  the  plaintiflF  was 
required  to  show  afterwards  that  "  no  such  default  had 
occurred."  In  the  case  of  Hodsdon  v.  Guardian  Life  Ins, 
Co,y  97  Mass.,  144,  (147,)  in  respect  to  a  similar  contract, 
the  court  say:  "The  burden  of  proving  a  breach  of  this 
executory  stipulation,  and  an  avoidance  of  the  policy,  by 
non-payment  of  one  of  the  premium  notes,  was  upon  the 
defendant." 

III.     Certain  instructions,  of  which  appellant  complains, 
were  given  by  the  court  below  as  to  the  defendant's  alleged 

3. — . .  waiver  pf  the  failure  to  pay  assessments  by  its 

mandingaud  Subsequent  demand,  receipt  and  retention  of 
sequent  dues,  annual  dues.  Under  the  uncontradicted  testi- 
mony, however,  we  think  the  instructions  were  fully  as  favor- 
able to  defendant  as  the  evidence  justified.  While  there  was 
evidence  tending  to  show  that  notices  of  assessments  were 
mailed  in  1884  to  Mrs.  Tobin,  which  remained  unpaid,  there 
was  no  evidence  that  she  received  such  notices,  but  positive 
testimony  of  plaintiff  that  prompt  payment  was  made  of  all 
assessments  of  which  notice  was  received.  In  March,  1885, 
the  mailing-book  of  the  defendant  showed  that  Mrs.  Tobin's 
name  had  been  stricken  off,  but  her  name  still  remained  on 
the  "annual  dues  register;"  and  the  clerk,  taking  her  name 
from  such  register,  and  failing  to  examine  the  mailing-book, 
sent  the  usual  notice,  in  March,  1885,  to  Mrs.  Tobin,  to  pay 
her  annual  dues  payable  on  the  1st  of  the  next  month.  The 
money  was  promptly  sent,  and  by  the  secretary  of  defendant 
credited  to  Mrs.  Tobin's  policy.     The  secretary  states  that 
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the  company  did  not  discover  the  mistake  in  regai'd  to  tlie 
receipt  of  this  money  until  the  death  of  Mrs.  Tobin  in  the 
following  October;  and,  after  this  suit  was  brought,  the 
money  was  paid  into  court  for  plaintiff. 

The  defendant  introduced  what  appears  to  be  the  usual 
form  of  notice  to  members  to  pay  annual  dues,  which  con- 
tains the  following  statement:  "  Your  regular  annual  dues 
of  live  dollars  are  due  and  payable  at  this  oifice  prior  to  April 
Ist  next.  We  trust  you  are  sufficiently  interested  to 
promptly  meet  this  payment  before  maturity,  so  as  to  fully 
sustain  your  membership,  and  not  forfeit  any  of  the  benefits 
promised  under  your  certificate."  Under  the  uncontradicted 
testimony,  we  think  that  it  appeared  that  the  alleged  forfeit- 
itre  had  been  waived  by  the  company.  The  fact  that  the 
company,  in  receiving  and  retaining  the  money,  did  not 
know  of  the  previous  grounds  of  forfeiture,  or  intent  to 
waive  the  same,  is  not  material.  "  It  is  not  the  intention  of 
the  insui'er,  but  the  effect  upon  the  insured,  which  gives 
vitality  to  the  estoppel."  (May,  Ins.,  §  507.)  As  is  said  in 
Bailey  v.  Mut.  Ben.  Asso.^  71  Iowa,  689:  "The  defend- 
ant received  and  held  the  money  until  after  the  death  of  the 
deceased,  and  he  had  a  right  to  regard  the  contract  as  in 
force,  regardless  of  any  intention  of  the  defendant  to  the  con- 
trary." The  alleged  forfeiture  by  reason  of  non-payment  of 
assessments  occurred,  if  at  all,  in  1884.  The  annual  dues, 
by  the  terms  of  the  certificAte,  did  not  become  due  until  the 
April  following.  The  collection  of  such  dues,  and  the  assur- 
ances contained  in  the  notice,  reasonably  justified  Mrs.  Tobin 
and  the  beneficiary  in  believing  the  certificate  to  be  in  force, 
and  that  all  past  requirements  had  been  complied  with  or 
v/aived.  By  the  exercise  of  the  slightest  diligence,  the 
defendant  could  have  ascertained  the  alleged  failure  of  Mrs. 
Tobin  to  pay  assessments,  and,  by  the  return  of  the  money 
collected  during  the  months  intervening  before  her  death, 
prevented  her  from  being  lulled  into  security  by  the  mislead- 
ing  acts  of  the  company. 
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IV.     The  only  other  question  requiring  our  attention  is  as 
to  the  form  of  the  proceeding  and  of  the  judgment  to  enfprce 

^  .  a  certificate  like  the  one  in  question,  by  which 

pfaMfraSedy  ^^^  company  undertakes  to  pay  "  the  net  proceeds 
pra^Ice^on^*  of  one  full  assessment  at  schedule  rates  upon  all 
^^^  '  contributing  members  at  date  of  such  assessment 

*  *  *  to  an  amount  not  exceeding  two  thousand 
dollars."  As  we  have  held  in  Rainsbarger  v.  Union  Mut, 
Aid  A880.,  ante^  191,  and  Newman  v.  Covenant  Mut,  Ben.' 
Asso.j  antey  242,  a  certificate  in  the  above  form  does  not 
justify  a  judgment  for  the  maximum  amount,  but,  as  it  has 
been  expressly  stipulated  in  this  case  that,  if  the  court  finds 
no  other  error,  it  may  remand  the  cause,  with  instructions  to 
enter  a  proper  judgment  directing  said  defendant  to  make 
the  proper  assessment  for  the  payment  of  the  $2,000  named 
in  the  certificate,  or  so  much  thereof  as  the  collection  may 
justify,  it  is  so  ordered. 

EsVBBSJfiD. 


The  State  v.  Emmons. 

Appeal  from  Mahaska  District  Court, 

Emmons  v.  Woodruff,  Sheriff. 

Original  Proceeding  on  Habeas  Corpus. 

Manley  V.  Morgan,  Sheriff. 

Appeal  from  order  of  Joh^t  W.  Harvey,  Judge  of  the  District  Court  of  the 

Third  Judieiaf  District, 

1.  Burglary:  indictment:  contents  and  occupancy  of  house.      In 

an  indictment  for  burglary,  it  is  not  necessary  to  allege  that  goods,  wares 
and  merchandise  wereliept  in  the  house,  nor  to  set  out  the  names  of  the 
dwellers  in  the  house;  (Compare  State  v,  Franks,  64  Iowa,  39,  and 
State  9.  Rivers,  68  Id.,  611 ;)  and  the  indictment  in  this  case  (see  opin- 
ion) for  breaking  into  a  dwelling  house  owned  by  a  corporation,  with 
intent  to  steal  the  property,  then  and  there  being,  of  a  person  named, 
held  good  on  demurrer. 

2.  District  Court:   number  of  districts   and  judges:    several 

judges  sitting  at  once  in  same  county;  constitutionality. 
Under  the  second  amendment  to  the  constitution  of  Iowa,  adopted  in 


72a  865 

8R 

60 

72 

26,5 

95 

42-2 

05 

430 

72 

1ft 

M 

468 

07 

406 

07 

461 

72~ 

2»5' 

119 

666 

266 


SUPREME  COURT  OF  IOWA. 


The  State  v.  Emmons. 


1S84,  and  chapter  134,  Laws  of  1886,  it  is  lawful  for  the  district  court  to 
consiet  of  more  than  one  judge,  and  for  several  judges  of  a  district 
to  hold  court  at  the  same  time  in  the  same  county;  and  it  is  no  objection 
that  rulings  in  the  same  case  are  made  by  different  judges. 


3. : :  CHAP.  134,  laws  of  1886:  constitutionality.  Chap- 
ter 134,  Laws  of  1886,  providing  for  redistricting  the  state  for  judicial 
purposes,  etc.,  is  not  repugnant  to  §  29,  art.  o,  of  the  constitution,  which 
provides  that  every  act  shall  embrace  but  one  subject,  and  matters  prop- 
erly connected  therewith:  nor  to  §  30,  art.  3,  on  the  ground  that  the  act 
is  not  general  and  of  uniform  operation  throughout  the  state. 

Wednesday,  June  29. 

As  these  causes  involve  substantially  the  same  questions, 
they  will  be  determined  in  one  opinion.  The  first  case  is 
an  appeal  by  the  defendant  from  a  judgment  of  conviction 
upon  an  indictment  for  burglary.  .  The  second  cause  is  an 
original  proceeding  in  habeas  corpus  in  this  court,  in  which 
it  is  claimed  that  the  conviction  for  burglary  is  void.  In 
the  last-named  case,  the  plaintiff,  Manley,  was  convicted  of 
the  crime  of  larceny.  After  conviction,  he  sued  Qut  a  writ 
oi  habeas  oorpiLSyWi^oxi  the  alleged  ground  that  the  conviction 
was  void.  A  hearing  was  had,  and  an  order  was  made  that 
tlie  plaintiff  be  remanded  to  the  custody  of  the  defendant, 
who  is  sheriff.     From  this  order  plaintiff  appeals. 

Bolton  cfe  McCoy  and  Liston  McMilletiy  for  Emmons. 

J.  Z.  Brown  and  Charles  Thomas^  for  Manley. 

A.  J.  BaJcer^  Attoniey-g^n^ral^  and  77.   TT.  Gleason^  for 
the  State. 

EoTHBOOK,  J. —  I.     In  the  first  named  case  the  defendant 
demurred  to  the  indictment.  The  demurrer  was  overruled.  A 

motion  for  arrest  of  judgment  was  also  made 
upon  the  same  grounds,  which  motion  was  over- 
ruled. It  is  claimed  that  the  rulings  were 
The  charging  part  of  the  indictment  is  as  follows: 


1.  BUBOLABY 

Indlctineut : 
contents  and 
occupaucy  of 
bouse. 


erroneous. 


That  "  the  said  Charles  Emmons,  on  the  twenty-first  day  of 
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December,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  eighty-six,  in  the  county  aforesaid,  did  feloniously, 
unlawfully,  willfully  and  burglariously  break  and  enter  a  cer- 
tain dwelling  house  of  another,  the  property  of  Oskaloosa  Col- 
lege, a  corporation  duly  organized  under  the  laws  of  Iowa,  with 
intent  to  commit  a  public  offense,  to-wit,  the  crime  of  lar- 
ceny, by  stealing,  taking  and  conveying  away  the  personal 
property  of  M.  J.  Sumner  then  and  there  being."  The 
indictment  is  under  section  3891  of  the  Code,  which  pro- 
vides for  the  punishment  of  breaking  and  entering  any  dwel- 
ling-house in  the  night-time  with  intent  to  commit  any  pub- 
lic offense.  The  objections  to  the  indictment,  as  set  forth  in 
the  demurrer  thereto,  are  as  follows:  "(1)  The  indictment 
does  not  show  that  in  said  building  any  goods,  merchandise 
or  valuable  things  were  kept  for  use,  sale  or  deposit;  (2)  the 
indictment  does  not  show  that  the  building  was  a  dwelling- 
house;  (3)  the  indictment  shows  that  the  building  was  not 
a  dwelling-house;  (4)  the  indictment  shows  that  it  was  the 
house  of  Ihe  Oskaloosa  College,  a  corporation,  and  a  corpor- 
ation cannot  inhabit  a  dwelling-house,  it  being  an  incorpor- 
ated body;  (5)  the  indictment  does  not  show  who  was  inhab- 
iting said  alleged  dwelling-house;  (6)  the  indictment  does 
not  show  who  was  the  owner  of  the  dwelling-house,  nor  that 
the  name  of  the  owner  or  party  injured  was  unknown  to  the 
grand  jury;  (7)  the  indictment  does  not  substantially  con- 
form to  the  requirements  of  the  Code." 

A  mere  reading  of  most  of  these  grounds  of  demurrer,  in 
connection  with  the  averments  of  the  indictment,  shows  that 
the  grounds  of  demurrer  are  not  well  taken  in  point  of  fact. 
It  was  not  necessary,  under  the  statute,  that  the  indictment 
should  show  that  goods,  wares  and  merchandise  were  kept  for 
use,  sale  or  deposit  in  the  building.  It  is  claimed  that  the 
indictment  is  bad,  because  the  ownership  is  laid  in  a  corporation 
and  a  corporation  cannot  inhabit  a  dwelling-house.  It  is  not 
necessary  that  the  indictment  should  set  out  the  names  of  the 
dwellers  in  the  house.     At  common  law,  the  ownership  of  the 
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building  was  required  to  be  laid  in  the  person  in  possession. 
( Whart.  Grim.  Law,  §§  787,  788,  816.)  But  an  erroneous 
allegation  in  this  respect  is  not  material,  under  our  criminal 
code,  when  the  crime  is  in  other  respects  described  with  suf- 
ficient certainty.  (  Code,  §  4302.)  In  the  case  of  State  v, 
Fi^nhB^  64  Iowa,  39,  we  held  that  an  indictment  for  break- 
ing and  entering  a  honse,  the  property  of  the  estate  of  a  deceased 
person,  was  not  fatally  detective;  and  in  State  v.  Rivers,  ^^ 
Iowa,  611,  it  was  held  that,  where  the  building  was  described 
as  the  property  of  three  persons  who  owned  it  as  partners, 
proof  that  it  was  actually  owned  by  two  of  them  was  suffi- 
cient. We  think  the  indictment  was  not  vulnerable  to  the 
objections  urged. 

II.     Emmons  was  tried  for  the  crime  charged  in  the  dis- 
trict court  of  Mahaska  county.     It  appears  from  the  record 

upon  his    appeal,    and    in  his    habeas    corpus 

3.  DISTRICT  ^  t  .ji_i.  TT 

court:  num-  proceedings,  that  he  was  tried  before  Hon. 
a»djudge«:  David  Ryan,  oue  of  the  judges  of  the  district 
at'oSce'in""^  court  for  that  district,  at  the  March  term,  1887. 
SMtuutioi-'  It  further  appears  that,  at  the  time  of  the  trial, 
*"*^*  Hon.  J.  K.    Johnson,  and  Hon.  W.  R.   Lewis, 

who  are  also  district  judges  for  said  district,  were  each 
presiding  as  judges  in  the  trial  of  causes  in  other  rooms 
in  the  court-house  in  Mahaska  county.  The  term  was  opened 
by  Judge  Johnson,  who  impaneled  the  grand  jury  which 
found  the  indictment,  and  who  made  the  order  overruling  the 
demurrer  to  the  indictment.  After  the  term  had  been  in 
progress  for  some  time.  Judge  Ryan  appeared;  and  in  pur- 
suance of  an  order  made  by  said  judges,  Judge  Ryan  took 
up  the  criminal  calendar,  and  presided  as  judge,  and  at  the 
same  time  Judge  Johnson  presided  at  the  trial  of  the  civil 
causes.  Whatever  business  was  transacted  by  Judge  Lewis 
appears  to  have  been  done  without  any  arrangement  between 
the  judges  which  was  made  of  record.  It  is  claimed  by 
counsel  for  Emmons  that  his  conviction  was  void,  because 
Judge  Ryan  had  no  pjwer  or  authority  to  exercise  the  func- 


I ' 


JUNE  TERM,  1887.  269 


The  State  v.  Emmons. 


tions  of  a  judge  in  Mahaska  county  at  the  time  of  the  trial. 
It  is  urged  that  two  or  more  courts  cannot  be  held  at  the 
same  time  in  the  same  county,  because  section  5,  art.  5,  of 
the  constitution,  provides  that  "  the  district  court  shall  con- 
sist of  ft  single  judge,  who  shall  be  elected  by  the  qualified 
electors  of  the  district  in  which  he  resides."  To  determine  the 
question  as  to  the  validity  of  this  proceeding,  it  is  necessary 
that  other  provisions  of  the  constitution  be  considered. 

Section  10  of  article  5  is  as  follows:  "The  state  shall  be 
divided  into  eleven  judicial  districts;  and  after  the  year 
eighteen  hundred  and  sixty  the  general  assembly  may  reorgan- 
ize the  jndicial  districts,  and  increase  or  diminish  the 
number  of  districts,  or  the  number  of  judges  of  the  said 
court,  and  may  increase  the  nu-mber  of  judges  of  the  supreme 
court;  but  such  increase  or  diminution  shall  not  be  more 
than  one  district  or  judge  of  either  court  at  any  one  session; 
and  no  reorganization  of  the  districts,  or  diminution  of  the 
judges,  shall  have  the  effect  of  removing  a  judge  from  office. 
Such  reorganization  of  the  districts,  or  any  change  in  the 
boundaries  thereof,  or  any  increase  or  diminution  of  the 
number  of  judges,  shall  take  place  every  four  years  there- 
after, if  necessary,  and  at  no  other  time." 

It  is  obvious  from  this  section  that  the  framers  of  the  con- 
stitution anticipated  that  the  judicial  force  provided  for  by  sec- 
tion 6,  art.  5,  would,  by  reason  of  the  growth  of  the  state 
and  increase  of  its  population,  prove  insufficient  to  transact 
the  business  required  to  be  done,  and  provision  is  made  for 
increasing  the  number  of  districts,  and  increasing  the  num- 
ber of  judges.  By  reason  of  the  limit  placed  upon  this 
increase,  and  the  rapid  growth  of  the  states,  the  legislature 
in  1868  adopted  the  expedient  of  organizing  a  circuit  court. 
In  1884  the  constitution  was  amended  as  follows:  "At  any 
regular  session  of  the  general  assembly  the  state  may  be 
divided  into  the  necessary  judicial  districts  for  district  court 
purposes,  or  the  said  districts  may  be  reorganized,  and  the 
number  of  districts,  and  the  judges  of  said  court,  increased 
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or  diminished."  Under  the  power  given  in  this  amendment, 
the  legislature,  by  chapter  134  of  the  Acts  of  the  Twenty- 
first  General  Assembly,  abolished  the  circuit  court,  and 
divided  the  state  into  eighteen  judicial  districts,  and  pro- 
vided for  the  election  of  from  one  to  four  judges  in  each  dis- 
trict. 

Now,  it  is  apparent  that  under  section  5  of  article  5  of 
the  constitution  but  one  judge  was  allowed  for  each  district. 
But  this  provision  was  only  Operative  until  the  year  1860. 
Under  section  10  of  the  same  article,  the  number  of  district* 
and  the  number  of  judges  could  be  increased  or  diminished 
within  the  limitations  therein  prescribed.  The  amendment 
of  1884  removed  these  limitations,  and  the  legislature  was 
given  plenary  power  to  reorganize  the  districts,  and  increase 
or  diminish  the  number  of  the  districts,  and  the  judges  of 
said  court;  so  that,  instead  of  there  being  but  one  judge  of 
the  district  court  elected  by  the  qualified  voters  of  the  dis- 
•  trict  in  which  he  resides,  the  legislature  has  the  power  to 
provide  for  the  election  of  more  than  one  of  such  judges  in 
a  district.  This  appears  to  us  to  be  so  plain  as  to  require 
neither  elaboration  nor  discussion. 

We  conclude  that  the  judges  above  named  were  constitu- 
tionally and  lawfully  elected ;  and  the  legislature  has  the  con- 
stitutional power  to  provide  that  a  single  county  shall  con- 
stitute a  judicial  district.  This  has  been  done  in  one 
instance,  by  making  Polk  county  one  district,  and  providing 
for  three  judges  therein.  In  that  district  all  three  of  the 
judges  preside  at  the  same  time  and  in  the  same  county; 
and  there  is  nothing  in  the  law  reorganizing  the  districts 
which  prohibits  the  same  thing  from  being  done  in  the  other 
districts  in  the  state.  The  law  requires  that  the  judges 
<<  shall  hold  their  courts  at  such  times  and  in  such  order  as 
shall  best  dispose  of  the  business  thereof,  and  as  they  may 
arrange  among  themselves;  *  *  *w  .  and,  **  in 
case  the  judges  of  any  district  are  unable  to  agree  as  to  the 
manner  of  holding  their  courts,  or  as  to  the  counties  in  which 
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they  are  severally  to  preside,  they  shall  refer  the  matter  to 
the  chief  justice  of  the  supreme  court,  who  shall  assign  said 
judges  to  such  counties  as  he  may  determine;  and  the  chief 
justice  of  the  supreme  court  shall  have  the  power  to  assign 
any  district  judge,  when  not  occupied  in  holding  court  in 
his  own  district,  to  hold  court  in  any  other  district  in  the 
state,  where  any  judge  may  be  incapacitated  from  holding 
court,  or  there  may  arise  a  necessity  therefor."  These'  pro- 
visions of  the  statute  contemplate — indeed  they  require — that 
the  judges  shall  hold  their  courts  so  as  to  dispose  of  the  busi- 
ness. Now,  if  it  be  necessary  that  more  than  one  judge 
shall  hold  court  in  any  county  at  the  same  time,  there  can 
be  no  possible  objection  thereto,  constitutional  or  otherwise. 
And  there  is  nothing  in  the  record  showing  that  the  judge 
before  whom  Emmons  was  tried  was  presiding  without  any 
arrangement  to  that  effect  with  the  other  judges  of  the  dis- 
trict, if  even  such  an  arrangment  was  necessary  to  give  him 
jurisdiction  of  the  defendant  and  his  cause. 

Much  was  urged  in  argument  as  to  the  inconvenience 
resulting  from  allowing  more  than  one  trial  to  be  in  progress 
in  the  same  county  at  the  same  time.  This  we  cannot  con- 
sider. Questions  of  convenience  have  no  place  in  determin- 
ing the  constitutional  power  and  authority  of  a  court. 

Complaint  is  also  made  that  one  judge  presided  when  the 
ruling  was  made  upon  the  demurrer,  and  another  when  the 
same  question  was  raised  in  the  motibn  in  arrest  of  judg- 
ment. But  this  objection  does  not  go  to  the  jurisdiction, 
and  the  same  thing  will  necessarily  occur  in  the  trial  of 
cases  where  the  judges  alternate  in  holding  court  in  the  sev- 
eral counties  of  the  district. 

III.  The  foregoing  discussion  disposes  of  all  questions  in 
the  cases  in  which  Charles  Emmons  is  a  party.  In  the  case 
of  Manley  it  is  claimed  that  Hon.  R.  C.  Henry, 
who  presided  at  the  trial,  was  not  a  judge  of  the 
district  court,  because  there  was  no  authority,  under  the  con- 
stitution, for  the  election  of  more  than  one  judge  in  each  judi- 
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cial  district.     It  is  claimed  that  Hon.  John  W.  Haevey  is 
the  only  constitutional   judge  of   said  district,  because   be 
'  received  more  votes  at  the  election  than  any  other  candidate. 

As  we  hold  that  the  legislature  had  the  power  to  provide  for 
more  than  (Hie  judge  in  a  district,  this  objection  demands  no 
%\  further  consideration. 

IV".     It  is  claimed,  in  the  last-named  case,  that  chapter 
134:  of  the  Acts  of  the  Twenty-first  General   Assembly  is 

3.  — : :    in  violation  of  section  29  of  article  3  of  thecon- 

iaw.sofi876:     stitutiou,  wliich  provides  that  "every  act  shall 

constitution-  ,1  1  .  J 

aiity.  embrace  but  one  subject,  and  matters  properly 

connected  therewith,  which  subject  shall  be  expressed  in  the 
title;  but,  if  any  subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  in  the  title,  such  act  shall  be  void  only 
as  to  so  much  thereof  as  shall  not  be  expressed  in  the  title." 
The  title  of  the  act  is  as  follows:  "An  act  to  abolish  the 
circuit  court,  and  to  enlarge  the  powers  and  jurisdiction  of 
the  district  court,  and  to  provide  for  additional  judges,  and 
to  reorganize  the  judical  districts  of  the  state."  Counsel  for 
Manley,  the  appellant,  objects  to  that  part  of  the  law  which 
provides  for  additional  judges  of  the  district  court.  It  is 
difficult  to  perceive  what  form  of  words  would  make  the  title 
of  the  act  more  expressive  upon  that  feature  of  the  law. 

V.     It  is  further  claimed  that  said  statute  is  void  because 

it  is  not  of  uniform  application   throughout  the  state,  as 

required  by  section  30  of  article  3  of  the  consti- 

THE  SAMS. 

tution.  It  is  a  sufficient  answer  to  this  objection 
to  say  that  this  constitutional  provision,  by  its  terms,  applies 
only  to  subjects  of  legislation  where  a  general  law  can  be 
made  applicable.  It  is  apparent  that,  in  districting  the  state 
oj  counties  for  judicial  purposes,  it  would  be  impracticable 
to  make  the  districts  entirely  uniform  in  the  number  of  coun- 
ties, in  population,  or  in  the  number  of  judges  required  in 
each  district. 

The  -judgment  convicting  the  defendant  Emmons  of  the 
crime  of  burglary  will  be  affirmed.      His    proceeding    in 
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habeas  corpus  will  be  dismissed,  and  he  will  be  remanded  to 
the  sheriff  to  execute  the  judgment  of  conviction;  and  the 
order  of  the  judge  remanding  Manley  to  the  custody  of  the 
sheriff  will  be 


Babee  v.  Eably  et  al.     (Three  cases.) 

1.  Tax  Bale  and  Deed:  delinquent  taxes  not  carried  forward. 
A  sale  of  land  for  delinquent  taxes  not  carried  forward  on  the  tax  books, 
as  required  by  §  845  of  the  Code,  is  invalid.  {Gardner  v.  Early ^  69 
Iowa,  42,  followed.) 


2. 


8. 


5. 


:  action  to  set  aside:  amendment  after  period  op  limita- 
tion :  effect.  Where  an  action  to  set  aside  a  tax  sale  was  brought 
within  the  period  of  limitation,  but  after  the  expiration  of  that  period 
the  plaintiff  filed  an  amendment  offering  to  do  equity,  which  was  neces- 
sary to  his  recovery,  held  that  the  amendment  did  not  so  pertain  to  the 
cause  of  action  that  a  new  cause  ot*  action  was  presented  thereby,  which 
would  be  barred  by  the  statute,  but  that  it  rather  pertained  to  the  rem- 
edy.   (See  cases  cited  in  opinion.) 

: :  PARTY  IN  INTEREST.    Where  the  patent  title  of  land 


was  conveyed  to  one  in  order  that  he  might  bring  an  action  to  redeem 
from  a  tax  sale,  held  that  such  party  was  at  least  a  trustee,  and 
could  maintain  the  action. 


: :  REIMBURSEMENT  FOR  TAXES  PAID.    In  an  action  in 

equity  to  set  aside  certain  tax  deeds  on  the  ground  that  they  were 
invalid  because  the  taxes  for  which  the  lands  were  sold  had  not  been 
brought  forward  on  the  tax  books,  as  required  by  §  845  of  the  Code, 
held  that,  upon  setting  aside  the  deeds,  plaintiff  was  properly  required 
to  pay  to  the  defendants  the  amounts  for  which  the  lands  were  sold,  with 
the  penalty  and  interest  thereon,  the  same  as  if  there  had  been  no  sale, 
and  plaintiff  was  paying  the  delinquent  taxes  to  the  county;  but  that, 
because  defendants  had  failed  to  file  with  the  county  auditor  the  dupli- 
cate receipts  for  taxes  paid  by  them  subsequent  to  the  sale  and  prior  to 
the  execution  of  the  tax  deeds,  it  was  error  to  require  plaintiff  to  pay 
the  statutory  penalty  on  such  payments,  and  that  defendants'  recovery 
therefor  should  have  been  limited  to  the  amount  paid,  with  six  per  cent 
interest  on  each  payment  from  the  date  thereof.  (See  opinion  for  a 
statement,  arguendo^  of  the  rules  of  reimbursement  in  such  cases,  with 
a  citation  of  authorities,  by  Beck,  J.) 


:  ;  :  filing  duplicate  bbcbipts  with  auditor. 

Section  889  of  the  Code,  which  requires  a  purchaser  at  tax  sale  to  file 
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with  the  county  auditor  duplicate  receipts  for  subsequent  taxes  paid  by 
him,  in  order  that  he  may  be  reimbursed  in  case  of  redemption,  does 
not  apply  to  cases  where  the  land- owner  seeks  to  set  aside  the  sale  and 
to  redeem  in  a  court  of  equity.  (Kennedi/  v.  Bigelow,  43  Towa,  74,  and 
Thode  17.  Spoffonf,  65  Id.,  294,  followed.) 


6. : : :  statute  op  limitations  not  available  in 

EQUITY.  Although  an  action  by  the  purchaser  at  a  tax  sale  to  recover 
for  taxes  paid  by  him  is  barred  in  five  years,  (see  cases  cited  in  opinion,) 
yet,  where  the  land  owner  begins  an  a2tion  in  equity  to  set  aside  the  tax 
'  deed  and  to  redeem  therefrom,  and,  in  order  to  obtain  a  standinfif  in 
equity,  offers  to  do  equity  by  repaying  the  purchaser  all  taxes  which 
may  be  found  "legally  due**  him,  held  that  he  could  not  in  a  reply 
be  allowed  to  plead  the  statute  of  limitations  as  to  a  portion  of  the 
taxes  paid  by  the  purchaser  on  the  land. 

Appeal  from,  Sac  District  Court, 

Wednesday,  June  29. 

Actions  in  chancery  to  quiet  the  title  of  plaintiff  to  cer- 
tain separate  tracts  of  land,  and  to  set  aside  tax  deeds  under 
which  defendants  claim  title.  Tlie  relief  claimed  in  the  dif- 
ferent actions  was  allowed  in  the  respective  decrees  thereon 
rendered,  upon  condition  that  plaintiff  pay  in  each  case  the 
taxes  paid  by  the  respective  defendants,  together  with  the 
penalties,  the  same  as  if  the  taxes  had  never  been  paid,  and 
were  now  to  be  paid  to  the  county.  The  parties  on  both 
sides  of  the  case  appealed  on  the  same  day. 

Mason  cfe    Thomas    and    Cole^   McVey    ds   Clark^  for 

plaintiff. 

S.  M.  Elwoody  Ed,  R,  Duffie  and  E,  Z.  Greeny  for  defend- 
ants. 

Beck,  J. — The  tax  sales  under  which  defendants  claim  title 
were  made  for  delinquent  taxes  which  were  not  carried  for- 
ward upon  the  tax  books  of  subsequent  years,  as 
^umt  deelh"  e-  required  by  Code,  §  845.     They  are  therefore 
not^carrie?^'  invalid.     Gardner  v.  Early,  69  Iowa,  42.     It  is 
not  denied  that  the  tax  titles  relied   upon  by 
defendants  are  invalid,  and  cannot  be  enforced  under  this 
statute.     But  it  \s  insisted   by   defendants   that   plaintiff's 
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actions  to  set  aside  the  tax  deeds  are  barred  by  the  limita- 
tion prescribed  by  Code,  §  902,  which  limits  actions  to 
recover  land  sold  for  taxes  after  five  years  from 


ac- 


Ssidefamend-  ^'^^  ^^^^  ^^  ^^^^  execution  of  the  treasurer's  deed, 
period  of  um-  The  respective  actions  now  before  US  were  brought 
fecu  '  "  within  this  period  of  limitation;  but,  after  the 
period  had  run,  the  plaintiff  filed  an  amendment  to  the  peti- 
tion in  each  case,  offering  to  pay  defendants  the  amount 
legally  due  them  on  account  of  the  taxes  paid  by  plaintiff,  and 
asking  the  court  to  determine  such  amount,  and  all  questions 
connected  therewith.  The  defendaiits  insist  that,  by  the 
filing  of  this  amendment  after  the  period  of  limitations  had 
elapsed,  the  action  became  barred,  the  statute  having  run 
against  plaintiff's  cause  of  action. 

The  amendment  in  this  case  does  not  pertain  to  the  cause 
of  action  so  far  that  a  new  cause  of  action  is  presented 
thereby.  It  simply  alleges  facts  supporting  plaintiff's  right 
to  recover!  The  cause  of  action  arises  upon  defendant's 
claim  of  title  based  upon  the  tax  deed.  Equity  requires  that 
plaintiff  show  an  offer  to  do  equity  by  the  payment  of  the 
taxes,  in  order  to  entitle  him  to  relief.  The  offer,  then,  per- 
tains to  the  relief  sought,  not  to  the  cause  of  action.  Of 
course,  the  relief  is  dependent  upon  the  cause  of  action  and 
the  rule  of  equity  just  referred  to.  While  there  is  connec- 
tion and  relation  between  the  ofier  and  cause  of  action,  it 
cannot  bo  said  that  the  offer  constitutes  the  cause  of  action, 
or  enters  into  it.  See  Wade  v.  Glarky  52  Iowa,  158;  Myers 
V.  Kirt,  68  Id.,  124;  Case  v.  Bloody  71  Id.,  632;  Rarher  v. 
Sexton^  66  Id.,  212. 

The  cases  cited  by  defendants'  counsel  in  support  of  their 
position  upon  this  point  were  decided  in  view  of  acts  which 
go  to  the  very  right  of  action,  without  which  neither  law 
nor  equity  would  grant  relief.  These  acts  thus  become  the 
elements  of  the  right  of  action.  If  the  statute  of  limitations 
fully  runs  before  they  are  done,  the  cause  of  action  is  barred, 
and  cannot  be  revived  by  the  subsequent  performance  of  the 
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acts.  In  this  case,  equity  recognizes  the  plaintiff's  right  of 
action,  but  will  not  enforce  it  unless  he  does  equity  by  pay- 
ment of  the  taxes  advanced  by  defendant.  See  Gardner  v. 
Early^  supra.  It  is  plainly  to  be  seen  from  this  view  that 
the  offer  of  payment  does  not  pertain  to  the  cause  of 
action. 

II.     Defendants  alleged  in  their  answer  in  each  case  that 
the  plaintiff  is  not  the  real  party  in  interest,  for  the  reason 

3. : :   that  the  title  of  the  land  was  conveyed  to  him 

for  the  purpose  of  allowing  suit  to  be  prosecuted 


party  in  In 
terest. 


in  his  name  for  the  benefit  of  the  owner.  A  demurrer  to 
this  defense  was  rightly  sustained.  The  answer  shows  that 
plaintiff  was  a  trustee  at  least,  and,  of  course,  as  such,  could 
prosecute  the  action. 

III.     We  are  now  required  to  consider  the  questions  aris- 
ing upon  plaintiff's  appeals.     The  district  court  held,  and  so 

decreed,  that  defendants  were  entitled  to  recover 


4. 


reimburse-      the  taxes,  interest  and  penalties  as  thou£:h  there 

ment  for  taxes  '  r  o 

paid.  iiad  been  no  sale,  and  plaintiffs  were "  seeking  to 

pay  the  taxes  as  a  delinquent  tax-payer. 

IV.  This  court  has  lield,  in  cases  wherein  sales  were  or 
could  have  been  lawfully  made  for  taxes,  but  were  rendered 
void  by  reason  of  fraud  or  for  other  causes,  that  the 
holders  of  tax  deeds  may  recover  the  taxes,  interest  and  pen- 
alty provided  by  the  statute  in  case  of  the  payment  of  delin- 
quent taxes.  Besore  v.  Dosh^  43  Iowa,  211;  Miller  v.  Cor- 
bin,  46  Id.,  150;  Everett  v.  Beehe,  37  Id.,  452. 

V.  Even  if  the  taxes  for  which  it  was  sold  were  not  a 
lien  on  the  land,  the  purchaser  can  recover  the  taxes  he  paid 
subsequent  to  the  sale,  with  six  per  centum  interest,  and  no 
more.     Early  v.  Whittingham,  43  Iowa,  162. 

VI.  The  doctrine  recognized  by  this  court  appears  to  be 
this:     Where  the  tax  is  valid  and  enforceable  against  the  land, 

and  the  sale  is  void  or  voidable,  the  tax,  with  pen- 


TRB     SAME. 


alties,  may  be  recovered  by  the  purchaser  at  the 
sale  in  an  acMon  against  the  owner.     If  the  taxes  cannot  be 
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enforced  against  the  land  by  sale,  the  purchaser  can  recover 
the  taxes  paid  by  him  subsequent  to  the  sale,  with  six  per 
centum  interest.  These  rules  are  supported  by  the  following 
reasons:  In  case  the  land  may  be  sold  for  the  taxes,  the  tax- 
payer stands  in  the  position  of  a  delinquent  whose  land  is 
subject  to  tax  sale.  He  ought  in  that  case  to  be  liable  as  a 
delinquent  for  the  interest  and  penalties  which  the  statute 
prescribed  shall  be  paid  after  delinquendy.  The  purchaser 
takes  the  place  of  the  county  by  his  purchase,  and  ought  to 
recover  the  same  amount  the  delinquent  would  be  liable  to 
pay  to  the  county.  The  land-owner  ought  not  to  be  per- 
mitted to  escape  the  penalties  imposed  upon  him  for  his 
delinquency.  He  should  therefore  pay  them  to  the  purchaser, 
who  takes  the  place  of  the  county.  In  case  the  taxes  cannot 
be  enforced  against  the  land,  the  owner  is  not  a  delinquent 
tax-payer,  and  therefore  should  not  be  subject  to  penalties. 
The  purchaser  at  a  tax  sale,  void  because  the  tax  is  not  enforce- 
able against  the  land,  who  pays  in  good  faith  taxes  becoming 
due  after  the  execution  of  the  tax  deed,  may  recover  on  the 
ground  that  the  land-owner  ought  to  reimburse  him  for  the 
money  he  expended  in  good  faith,  for  the  benefit  of  the  land- 
owner, by  the  payment  of  the  taxes.  We  have  often  held 
that  one  who  in  good  faith,  under  a  claim  of  right,  pays 
taxes  upon  land  which  he  does  not  own,  may  recover  in  an 
action  against  the  land-owner  for  money  so  expended,  with 
six  per  centum  per  annum  interest. 

VII.  Where  the  deed,  assessment  and  other  tax  proceed- 
ings are  void,  a  purchaser  claiming  under  them  cannot  recover 
for  subsequent  taxes  paid  by  him.  Roberts  v. 
DeedSj  57  Iowa,  320.  In  such  case  the  purchaser 
could  not  recover,  for  the  simple  and  obvious  reason  that  the 
taxes  were  not  a  lien  on  the  land,  and  the  owner  was  under 
no  obligation  to  pay  them,  and  therefore  the  sale  transferred 
no  interest  in  or  right  to  the  land  under  which  he  was  author- 
ized to  pay  the  taxes. 

YIII.     Oode,  §  889,  requires  the  purchaser  at  the  tax  sale 
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to  file  with  the  countj  auditor  duplicate  receipts  for  the  tixcs 

paid  by  him  after  the  sale;  and  provides  that,  if 
dupUcafe^re-    ^^^^  be  not  done,  b6  shall  not  be  entitled  to  recover 


6. 


autStorV^'*^  of  the  owner  for  the  taxes  he  has  so  paid.  Tin's 
provision  does  not  apply  to  payments  of  taxes  by  the  pur- 
chaser or  the  owner  of  the  land  after  the  execution  of  the 
tax  deed.  Kennedy  v.  Bigelow^  43  Iowa,  74;  Thode  v. 
Spofford,  65  Iowa,  294. 

IX.     An  action  by  the  purchaser  at  a  tax  sale  to  recover 
for  taxes  paid  by  him  is  barred  in  five  years.     Brown  v. 

Painter^  44  Iowa,  368;  Thompson  v.  Savage^ 
*lZI;;;;;i7'  47   id.,    522;    Sexton   V,  Peck,  48    Id.,    250; 

ute  of  llmita-  '  '  ,  ,  ^  J 

avaiiawe  in     ^^^^^  ^-  Spofford,  65  Id.,  294.     But  plaintifi" 
equity.  cannot   in    this   case   be   relieved    from   paying 

defendant  the  amount  of  taxes  paid  by  him,  which  would  be 
otherwise  barred  by  the  statute  of  limitations,  for  these  rea- 
sons:    Plaintiff  offers   to' pay  the  defendant  the  amount  of 
all  taxes  paid  by  him  which  may  be  found  "legally  due" 
from  plaintiff  to  defendant.     The  statute  of  limitations  does 
not  affect  the  validity  of  a  debt,  or  the  obligation  of  a  con- 
tract.    It   simply   operates   to   arrest   the  remedy.     Hence 
an  offer  to  pay  a  debt  "  legally  due  "  applies  to  a  debt  the 
remedy  for  which  is  barred  by  the  statute  of  limitations. 
Plaintiff's  offer,  therefore,  covered  all  taxes  paid  by  defend- 
ants.    Having  made  the  offer  to  do  equity,  the  court  will  not 
hear  him  set  up  the  statute  of  limitations  as  an  excuse  for  his 
refusal  to  perform  equity,  which  he  attempts  to  do  in  his 
reply  to  defendant's  claim  for  a  judgment  for  all  the  taxes. 
The  statute  of  limitations  cannot  be  invoked  by  a  suitor  as 
an  excuse  for  not  doing  equity  when  the  court  of  chancery 
requires  it  to  be  done  as  a  condition  upon  which  relief  will 
be  granted  him.     Neither  can  plaintiff,  after  having  offered 
to  pay  all  taxes  paid  by  defendant,  be  excused  from  the  pay- 

SAiuE  asNo  6    "^^^^  ^^  ^^®  taxes  paid  by  defendant  between  the 
anu.  gj^jg  q(  i\^Q  jj^Q^  j^ij(j  ti^g  execution  of  the  tax 

deed,  on  the  ground  that  Code,  §  889,  takes  away  defendant's 
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right  to  recover  for  snch  taxes.  This  statute  operates,  not 
to  affect  plaintiff's  obligation  m  Jvro  conscientim^  but  to 
withhold  a  remedy  against  him.  Having  offered  to  pay 
all  taxes  <* legally  due"  as  a  condition  upon  which  he  seeks 
relief,  equity  will  not  now  hear  him  deny  its  right  to  require 
him  to  pay  according  to  his  offer. 

X.     Under  the  foregoing  rules,  recognized  and  settled  by 
the  decisions  of  this  court,  the  defendants  may  recover  for 
SAHBa8No.4   taxes  paid  by  them  after  their  purchase  at  the 
anu.  i^j^  sales,  and  before  the  tax  deed  was  executed, 

for  which  they  failed  to  file  duplicate  receipts  with  the 
auditor.  But  they  camiot  recover  penalties  upon  such  taxes. 
The  record  fails  to  shov^,  so  far  as  we  are  able  to  dis- 
cover, that  such  duplicate  tax  receipts  were  filed  with  the 
auditor.  The  amount  of  payments  of  taxes  subject  to  this 
objection,  as  we  understand  the  record,  was  included  in  the 
sum  for  which  judgment  was  rendered.  For  such  payments, 
subject  to  this  objection,  defendants  may  recover,  with  inter- 
est thereon  at  the  rate  of  six  per  centum  per  annum,  on  tlie 
ground  that  plaintiff  must  discharge  his  equitable  obligation 
to  pay  the  taxes  before  he  can  recover  the  land.  See  Harher 
V,  Sextoriy  66  Iowa,  211;  Early  v,  WhittingJiam^  43  Iowa, 
162.  It  will  be  understood  that  we  hold  defendants  may 
recover  all  taxes  for  which  the  land  was  sold,  and  taxes  sub- 
sequently paid  by  them,  with  penalties,  interest  and  costs, 
provided  by  the  statute  to  be  paid  upon  redemption  from  a 
tax  sale,  except  the  taxes  paid  after  sale,  and  before  the  tax 
deed  was  executed.  They  may  recover  these  taxes,  without 
penalties  and  costs,  and  with  six  per  centum  per  annum 
interest. 

We  reach  the  conclusion  that,  upon  defendants'  appeal, 
the  decree  of  the  district  court  ought  to  be  aflSrmed,  and  upon 
plaintiff's,  appeal,  modified  and  affirmed.  The  cause  will  be 
remanded  for  a  decree  in  harmony  with  this  opinion. 
Affirmed  on  defendants'  appeal.  Modified  and  affirmed  on 
plaintiff's  appeal. 
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HoopBR  V.  The  Sao  County  Bank. 

1.  Tax  Sale  and  Deed :  delinquent  taxes  not  carried  forward. 
A  sale  of  land  for  delinquent  taxes  not  brought  forward  on  the  tax 
books,  as  reqaired  by  §  845  of  the  Code,  is  void. 


2.  :  statute  op  limitations:  action  by  grantee  of  purchaser 

ON  covenants  of  warranty.  Defendant  had  only  an  invalid  tax 
title  to  the  land  in  question,  but  it  conveyed  it  to  the  plaintiff  by  war- 
ranty deed.  Prior  to  this  conveyance,  and  within  the  five  years  pre- 
scribed by  statute,  the  holder  of  the  patent  title  had  begun  an  action  to 
set  aside  the  tax  title,  but  had  failed  to  offer  to  repay  the  tax.s  paid  by 
the  holder  of  tLe  tax  title,  which  was  necessary  to  a  recovery.  After 
the  expiration  of  five  years  from  the  executing  and  recording  of  the  tax 
deed,  plaintiff  bought  in  the  patent  title,  and  then  begun  this  action 
against  defendant  for  a  breach  of  its  covenant  of  warranty.  Held  that, 
since  the  action  to  set  aside  the  tax  deed  might,  by  amendment,  have 
been  prosecuted  to  judgment,  (see  Barke  r.  Early,  ante,  273,)  plaintiff*8 
action  could  not  be  defeated  on  the  ground  that  her  tax  title  had  been 
cured  by  the  statute  of  limitations,  and  that  she  took  nothing  by  her 
purchase  of  the  patent  title. 

8.  Covenant  of  Warranty :  action  for  breach:  purchase  of  para- 
mount title:  consideration.  Where  the  vendee  of  land  with  cov- 
enants of  warranty  obtained  only  a  void  tax  title,  but  afterwards  bought 
in  the  valid  patent  title  for  a  named  sum,  which  she  agreed  to  pay  out 
of  the  damages  which  she  might  recover  in  an  action  against  her  first 
grantor  for  a  breach  of  warranty,  held  that  such  action  could  not  be 
defeated  on  the  ground  that  she  had  paid  no  consideration  for  the  para- 
mount title,  but  that  she  might  recover  the  consideration  agreed  to  be 
paid.    (Compare  Royer  v,  Foster,  62  Iowa,  321.) 


4.  — ^ : :  offset:  taxes  paid  on  land.    In  such  case,  held  that 

defendant  had  no  claim  upon  the  land  for  taxes  paid  before  it  was  con- 
veyed to  plaintiff,  which  it  could  offset  against  plaintiff's  damages  on  the 
breach  of  warranty. 

Appeal  from  Sac  District  Court. 

Wednesday,  June  29. 

Action  at  law  by  Adelia  M.  Hooper,  appellee,  to  recover 
upon  the  covenants  of  warranty  in  a  deed  executed  by  defend- 
ant conveying  certain  lands  to  plaintiff.     The  cause  was  tried 
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without  a  jury,  and  judgment  rendered  for  plaintiff.     Defend- 
ant appeals. 

4^.  M,  Elwood  and  Ed,  R.  Duffie^  for  appellants. 

Mason  <&  Thomas,  for  appellee. 

Beck,  J. — I.  It  appears  that  in  the  court  from  which  this 
case  is  appealed,  and  probably  in  other  courts  in  that  quarter 
of  the  state,  there  have  been  a  number  of  actions  involving 
the  validity  of  tax  titles  at  some  time  held  by  D.  Carr 
Early.  We  had  submitted  to  us  at  a  prior  term  of  this  court 
three  actions  in  chancery  involving  these  tax  titles.  See 
Barke  v.  Early,  ante,  273.  Other  actions  of  the  same  character 
are  pending  in  this  court.  Counsel  for  defendant  advise  ns 
that  these  actions  are  numerous.  It  seems  that  some  ques- 
tions are  common  to  all  these  cases,  and  it  appears  that  each 
case  has  questions  peculiar  to  itself.  Counsel  for  defendants 
have  been  singularly  successful  in  mingling  many  or  all  of 
these  cases  in  their  arguments  in  this  case,  resulting  in  the 
presentation  in  a  perplexing  re-array  of  questions  and  facts 
not  in  the  case  before  us.  In  this  way,  counsel,  instead  of 
aiding,  have  perplexed  us,  creating  necessity  for  much  wholly 
profitless  labor.  We  cannot  require  costs  to  be  paid  by  the 
party  in  fault  in  this  respect,  for  the  reason  that,  by  aflSrm- 
ance  of  the  judgment,  he  is  required  to  pay  all  of  the  costs. 
We  point  out  this  grave  fault,  with  the  hope  that  it  may  be 
regarded  as  an  admonition  against  its  repetition. 

II.     This  action  is  brought  to  recover  upon  the  covenants 

of  a  deed.     The  petition  alleges  that  the  defendant  conveyed, 

1.  TAX  Bale       by   deed  of  general  warranty,  certain   lands  to 

linquent taxes  plaintiff's  ffrantor,  who  by  like  deed  conveyed  to 

not  carried  /*»       t 

forward.  plaintiff.  It  shows  that  the  defendant's  title  was 
based  upon  a  tax  deed  to  D.  Carr  Early,  which  was  void  for 
the  reason  that  the  tax  for  which  the  land  was  sold  was  not 
carried  forward  to  the  tax  lists  of  the  year  in  which  the  land 
was  sold.     The  tax  deed  is  therefore  void.     It  was  executed 
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and  recorded  more  than  five  years  before  the  action  was 

2. :  Btat-  brought.     The  plaintiff  acquired  the  patent  title 

tiolis:  aSion    from  Huntcr,  who,  at  the  time  of  the  conveyance 
purchaser  on    to  plaintifil  had  an  action  pending  to  set  aside  the 

covenanu  of  ^  -iii/* 

warranty.  tax  deed  commenced  less  than  five  years  after  the 
tax  deed  was  recovered.  The  answer  of  defendant  alleges 
that  the  petition  of  Hunter  did  not  show  an  offer  to  refund 
the  taxes  paid  under  the  tax  title.  These  allegations  are  not 
denied  in  the  counter-pleadings. 

III.  It  is  insisted  that  plaintiff's  action  cannot  be  main- 
tained for  the  reason  that  Hunter  could  not  have  successfully 
assailed  the  tax  deed,  for  the  reason  that  he  showed  in  his 
petition  no  offer  to  pay  ta>es  paid  by  the  holders  of  the  tax 
.title,  and  that  his  action  was  therefore  barred  at  the  time  of 
the  conveyance  to  plaintiff,  who  therefore  acquired  no  title 
by  such  conveyance.  But  Hunter's  action  was  pending  at 
the  time  of  the  conveyance,  and  by  an  amendment  to  his 
petition  he  could  have  prosecuted  it  to  judgment  without 
the  intervention  of  the  bar  of  the  statute.  See  Bathe  v. 
Early ^  ante,  273.  His  action,  therefore,  arrested  the  statute 
of  limitations,  which  ceased  to  run  when  it  was  commenced, 
and  plaintiff's  action,  therefore,  is  not  barred. 

IV.  It  is  insisted  that  plaintiff  fails  to  show  the  payment 
of  any  consideration  for  the  land,  in  that  the  record  shows 
3.  covKNAKT    that  payment  was  not  actually  made;  plaintiff 

of  warranty:  i.     »        »    i.  -    *  i 

action  for        entering  into  an  agreement  to  pay  her  grantor 
chase  of  para-  the  amount  of  the  consideration  out  of  the  sum 

mount  title:  i    i        ■•  .         , 

couaideration.  to  be  recovered  by  her  m  the  action  against 
defendant.  The  deed  recites  the  amount  of  the  consideration. 
The  agreement  provides  for  the  time  and  manner  of  payment. 
We  think  plaintiff  may  recover  the  amount  of  the  considera- 
tion.    See  lioyer  v,  Fo%ter^  62  Iowa,  321. 

Y.  Defendant  insists  that,  as  it  paid  taxes  upon  the  land 
before  the  conveyance  to  plaintiff,  it  has  an  interest  in  the 
4 : :  land  to  that  extent,  the  value  whereof  ouerht  to 

offset:  taxes      r      j   j  ji  i 

paid  on  land,  be  deducted  from  the  amount  plaintiff  otherwise 
would  be  entitled  to  recover.     But  we  are  unable  to  discover 
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that  defendant,  by  the  payment  of  the  taxes,  acquired  an 

interest  in  tlie  land.     Possibly,  as  against  the  proper  party, 

it  could  enforce   the  repayment  of  the  taxes,  not  on  the 

ground  that  it  held  an  interest  in  the  land,  but  for  the  reason 

that  equity  demanded  the  repayment.     No  such  equity  exists 

between  it  and  plaintiff. 

The  foregoing  discussion  disposes  of  all  questions  in  the 

case.     The  judgment  of  the  district  court  is 

Affibmed. 


Guise  et  al.  v.  Eably  et  al. 

1.  Tax  Sale  and  Deed:  validity:  action  to  set  aside:  recovery 

OF  TAXES.  Barhe  v.  Early,  ante,  p.  273,  followed,  as  to  the  yalidityof 
the  tax  title  inyolved  in  this  case,  and  the  riarht  of  the  holders  to  recover 
taxes  paid  by  them,  with  penalties,  upon  setting  aside  the  deeds. 

2.  Aoknowledgment:  sufficiency  of:  when  not  determined.  The 

question  whether  a  deed  introduced  in  evidence  was  sufficiently  acknowl- 
edged is  not  considered,  because  the  deed  itself  is  immaterial. 

3.  Jurisdiction:  unknown  defendants:  statute  must  be  complied 

with.  In  order  that  a  court  may  obtain  jurisdiction  of  unknown 
defendants,  the  statute  (Code,  §§  2622-2325)  must  be  complied  with. 
Accordingly,  where  it  is  not  shown  that  the  petition  was  sworn  to,  and 
the  notice  approved  by  the  court  before  publication,  and  its  publication 
ordered  by  the  court  in  a  newspaper  therein  designated,  held  that  no 
such  jurisdiction  could  be  presumed. 

4.  Tax  Sale  and  Deed:  invalid:  recovery  of  taxes  paid.    In  an 

action  to  set  aside  an  invalid  tax  deed,  it  is  no  objection  to  the  recovery 
by  the  defendant  of  taxes  paid  on  the  land  that  they  were  paid  by 
strangers  to  the  proceedings,  if  it  appears  that  they  were  paid  for  and 
on  account  of  the  holder  of  the  tax  title,  or  his  assignor  or  grantor. 

5.  Practioe  in  Supreme  Court :  duty  of  coxtnsel  in  presenting 

causes.  It  is  the  duty  of  counsel  to  aid  the  court  in  acquiring  a  knowl- 
edge of  the  facts,  and  an  understanding  of  the  principles,  upon  which 
the  claims  of  the  parties  are  based  in  each  case,  and  not  in  their  argu- 
ment to  confuse  the  facts  and  principles  of  several  similar  cases.  (Com- 
pare Hooper  v.  Sac  County  Bank,  ante,  p.  281.) 

Appeal  from  Sao  District  Court. 
Wednesday,  June  29. 
Action  in  chancery  to  declare  void  and  set  aside  certain 
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tax  deeds,  and  to  recover  the  land  held  thereander,  and  the 
value  of  the  rents  while  it  was  in  possession  of  defendants. 
The  tax  deed  was  declared  void  in  the  final  decree  of  the 
court,  and  a  judgment  was  entered  against  plaintiffs  for  the 
amount  of  the  taxes  paid  on  the  land  by  defendants,  ^^ith 
interest,  costs  and  penalties,  as  in  case  of  redemption  from 
tax  sales.     Both  parties  appeal. 

S,  M.  Elwood  and  Ed.  R,  Duffie^  for  defendants. 

Maion  <&  Thomas^  for  plaintiffs. 

Beck,  J. — I.     Plaintiffs  claim  the  title  of  the  land  under 
the  patent  title,  and  defendants  claim   under  tax  sales  and 

1.  TAX  sale       deeds.     The  tax  title  was  held  void  by  the  dis- 

and  deed* 

validity:'        trict  court,  and  a  lud^ment  was  entered  agrainst 

action  t<>  set  «»  t*  i    » 

asme:  re-        plaintiff  for  the  amount  of  taxes  paid  by  defend- 

coveryof  ^  r  'i 

taxes  paid.  ants,  with  interest,  costs  and  penalties,  as  in  case 
of  redemption  from  a  tax  sale.  Certain  questions  involving 
the  validity  of  the  tax  titles,  and  the  right  of  defendants  to 
recover  the  taxes  paid  by  them,  with  penalties,  which  arose 
in  Barke  v.  Early ^  ante,  273,  are  present  in  this  case.  The 
decree  of  the  district  court  accords  with  our  decision  in  that 
caae,  which  we  follow  in  this,  affirming  the  ruling  of  the 
court  below  upon  these  questions. 

II.  A  deed  was  introduced  by  plaintiff  in  support  of 
their  claim  of  title,  which  was  executed  in  the  state  of  Ohio, 

2.  ACKNowL-  *^d  acknowledged  before  the  judge  of  a  court  of 
Sffficieucy'of :  probate.  Defendants  insist  that  the  certificate  of 
determined,     acknowledgment  is  defective,  for  the  reason  that 

it  does  not  disclose  the  title  of  the  court  or  person  taking  the 
acknowledgment,  as  required  by  Code,  §  1968.  We  find  it 
unnecessary  to  decide  the  question  involved  in  this  objection, 
for  the  reason  that,  as  we  understand  the  abstract,  the  deed 
is  not  a  necessary  link  in  plaintiff's  title. 

III.  The  defendants  rely  upon  an  adjudication  quieting 
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the  title  of  *the  land  in  two  of  them.     It  was  bad  in  an 

3.  juRisDTc-  action  brought  against  certain  persons  under 
knowVde-  whom  plaintiffs  in  their  action  claim  title.  It 
statute  must     was  sliowii  that  two  of  tlicse  persons  were  dead 

be  complied  ,  ,  .  ,  it^..i.-. 

with.  when  the  action  was  brought.     But  it  is  claimed 

that,  as  the  action  was  brought  against  unknown  owners  of 
the  land,  their  heirs,  who  were  unknown,  are  bound  by  the 
adjudication.  Actions  are  authorized  by  our  statute  to  be 
brought  against  unknown  defendants.  (Code,  §§  2622- 
2625.)  But  tbe  provisions  are  not  shown  to  have  been  fol- 
lowed in  the  proceedings,  especially  the  requirements  that 
the  petition  shall  be  sworn  to,  the  notice  shall  be  approved 
by  the  court  before  it  is  published,  and  its  publication  shall 
be  ordered  by  the  xjourt  in  a  newspaper  therein  designated. 
These  provisions  not  having  been  complied  with,  the  court 
acquired  no  jurisdiction  of  the  unknown  defendants. 

IV.  It*  is  claimed  by  plaintiffs  that  some  of  the  taxes  for 
which   defendants  recovered  were  paid  by   strangers   to  the 

4.  TAT  sale  proceedings,  and  that  it  is  not  shown  that  they 
?n4»d1^re-  assigned  their  claim  thei*efor  to  defendants.  But 
texlTpaid.      we  think  the  evidence  shows  that   these   taxes 

were  paid  for  and  on  account  of  the  holder  of  the  tax  title, 
or  his  assignor  or  grantor. 

V.  It  is  proper  here  to  remark  upon  and  condemn  the 
exceedingly  confused  and  obscure  manner  in  which  this  case, 

as  well  as  others  of  like  character,  involving  the 
iu  supreme      same  questions,  are  presented  to  us.     See  Hooper 

ourt:  duty  ^  '  it  -c- 

of  counsel  in    ^.   Sao   CouThtij    BcCnk.    ante.    280.       Counsel 

preseutmg  •'  '  ' 

causes.  seem  to  forget  that  the  duty  is  imposed  upon 

them  to  aid  the  court  in  acquiring  a  knowledge  of  the  facts, 
and  an  understanding  of  the  principles,  upon  which  the  claim 
of  the  parties  is  based.  "We  hope  that,  if  any  more  tax-title 
cases  involving  like  facts  and  questions  are  presented,  counsel 
will  be  careful  not  to  pattern  after  efforts  in  these  cases,  but  will 
rather  labor  to  present  them  clearly  and  without  confusion. 
The  judgment  of  the  district  court  is,  on  both  appeals, 

Affirmep. 
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'^104  xi2  Murray  et  al.  v.  Jones  County. 

1.  Bounties  on  Wolf  Soalps :  liability  of  countt:  eyidbnce.  In 
an  action  to  recover  a  bounty  offered  by  defendant  on  wolf  scalps,  in 
addition  to  the  bounty  Sxed  by  statute,  where  the  evidence  showed  that 
the  claimant  had  made  affidavit  before  a  jastioa  of  the  peace  of  the 
county  that  the  wolves  had  been  caught  by  him  in  the  county,  and  the 
justice  had  certified  that  the  wolf  scalps  in  question  had  been  delivered 
at  his  office  by  the  claimant,  who  was  entitled  to  the  bounty  therefor, 
and  that  he  had  destroyed  the  same,  held  that  this  was  sufficient  to  jus- 
tify a  recovery,  against  the  objection  that  the  evidence  failed  to  show  that 
the  animals  were  caught  and  killed  in  the  defendaift  county,  and  that 
the  scalps  had  the  ears  on,  as  required  by  §§  1487,  1488  of  the  Code; 
the  evident  intent  of  the  statute  being  that,  if  the  justice  is  satisfied 
that  the  bounty  has  been  earned  by  the  claimant,  this  is  all  that  is 
required. 

Appeal  from  Jones  Circuit  Court. 
Friday.  June  29. 

■ 

Action  to  recover  a  bounty  claimed  to  have  been  offered  by 
the  defendant  for  the  destruction  of  wolves  and  wild-cats  in 
said  county.  Trial  by  jury,  who,  under  the  direction  of  the 
court,  found  a  verdict  for  the  plaintiffs,  and  from  the  judg- 
ment rendered  thereon  the  defendant  appeals. 

J.  S.  Stacy  and  Rerrick  <&  Doxee^  for  appellant. 
Murray  <&  Farr-,  for  appellees. 

Sbevers,  J. — The  theory  of  counsel  for  the  appellant,  and 
the  principal  reason  upon  which  they  ask  a  reversal,  is  that 
the  evidence  introduced  by  the  plaintiffs  was  not  sufficient  to 
entitle  them  to  a  verdict.  It  is  provided  by  statute  that  "  a 
bounty  of  one  dollar  shall  be  allowed  on  each  scalp  of  a  wolf, 
*  *  *  to  be  paid  out  of  the  treasury  of  the 
county  in  which  the  animal  was  taken,  upon  a  verified  state- 
ment of  the  facts  showing  the  claimant  to  be  entitled  thereto. 
The  persons  claiming  the  bounty  shall  produce  such  state- 
ment, together  with  the  scalp  or  scalps,  with  the  ears  thereon, 
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to  the  county  auditor,  or  a  justice  of  the  peace,  of  the  county 
where  such  wolf  *  *  *  may  have  been  taken 
and  killed  ;  and  the  officer  before  whom  such  scalps  are  pro- 
duced shall  deface  or  destroy  the  scalps  when  so  produced,  so 
as  to  prevent  the  use  of  the  same  to  obtain  for  a  second  time 
the  bounty  provided."  The  board  of  supervisors  shall  have 
the  power  to  determine  "  what  bounties,  in  addition  to  those 
provided  by  law,  *  *  *  shall  be  offered  and 
paid  by  their  county  on  scalps  of  such  wild  animals  killed 
within  their  county  as  they  may  deem  it  expedient  to  exter- 
minate."    (Code,  §§  1487,  1488  ;  Id.,  §  303,  subd.  19.) 

Counsel  for  the  appellant  insist  that  the  evidence  intro- 
duced failed  to  show  that  the  animals  were  caught  and  killed 
in  Jones  county,  and  such  evidence  failed  to  show  that  the 
scalps  had  ears  thereon.  The  evidence  introduced  consisted 
of  three  affidavits,  and  certificates  of  a  justice  of  the  peace, 
all  of  which  are  Substantially  alike,  and  the  following  is  a 
copy  of  one  of  them  : 

^'  Washington  Township,  Jonbs  County,  June  18, 1885. 

'*  I  hereby  certify  that  *  »  »  ^^8  this  day 
delivered  at  my  office  ten  full  grown  wolf  scalps,         * 

*  *  for  which  he  is  entitled  to  bounty,  and  also  that 
I  have  destroyed  the  same.  Wm.  Gavin, 

"  Justice  of  the  Peace." 

"I,  *  *  *,  do  solemnly  swear  thkt  I  caught  the 
above-described  animals  in  Washington  township,  Jones 
county,  Iowa,  since  the  1st  of  June,  1885,  and  are  all  as 
above  stated,  as  I  verily  believe.  David  Waloh. 

"  Subscribed  and  sworn  before  me  this  18th  day  of  June, 

1885. 

"Wm.  Gavin,  Justice  of  the  Peace." 

The  plaintiff  seeks  to  recover  the  additional  bounty  con- 
templated in  section  303  of  the  Code,  and  it  will  be  conceded 
that  the  animals  must  be  taken  and  killed  within  the  county. 
The  bounty  must  be  paid  when  the  claimant  makes  a  veri- 
fied statement  showing  himself  to  be  entitled  thereto.  Whom 
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must  the  verified  statement  satisfy  ?  Evidently  the  justice 
of  the  peace,  or  the  county  auditor.  The  statement  shows 
that  the  animals  were  caught  in  Jones  county,  and  the  scalps 
taken  were  presented  to  the  justice  of  the  peace,  and  this 
seems  to  have  satisfied  him  that  the  animals  were  killed.  The 
statute  requires  that  the  scalps,  with  ears  thereon,  shall  be 
given  to  the  justice.  It  was  for  him  to  determine  whether 
the  ears  were  thereon  from  an  inspection  of  the  scalps.  The 
justice  certified  that  the  party  making  the  statement  was 
entitled  to  the  bounty,  and  therefore  he,  as  the  statute  requires, 
destroyed  the  evidence  upon  which  the  claim  was  based. 
The  evident  intent  of  the  statute  is  that,  if  the  justice  is 
satisfied  that  the  bounty  has  been  earned  by  the  claimant, 
this  is  all  that  is  required.  Otherwise  some  provision  would 
have  been  made  for  the  preservation,  instead  of  the  destruc- 
tion, of  the  evidence  upon  which  his  conclusion  is  required 
to  be  based. 

It  is  objected  that  no  cause  of  action  is  stated  in  the  peti- 
tion ;  but  it  is  as  broad  as  the  evidence  introduced,  and  there- 
fore the  petition  must  be  regarded  as  stating  a  cause  of 
action. 

It  is  also  urged  that  the  claim  was  not  presented  for  an 
allowance  before  the  action  was  commenced ;  but  the  abstract 
states  that  it  was  admitted  that  the  "claims  in  question  were 
presented  to  the  board  of  supervisors,  and  an  allowance 
refused."  This  must  be  deemed  sufficient,  whether  such 
claims  were  made  by  the  plaintiffs,  or  their  assignors. 

Affibmed. 
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Buckley  v.  Early  et  ai.. 

1.  Tax  Sale  and  Beed:  action  to  set  aside:  bbcoteby  of  taxes 

PAID.  Barhe  v,  Eirlf/t  ante,  p.  273,  followed  as  to  the  validity  of 
the  tax  deeds  involved  in  this  csise,  and  as  to  the  right  of  defendants, 
upon  the  setting  ande  of  sach  deeds,  to  recover  the  taxes,  with  penal- 
ties, paid  by  them  on  the  lands. 

2.  Acknowledgment:  defect  cubed  by  statute.  Defective  acknowl- 

edgments of  deeds  taken  and  certified  prior  to  April  30,  1872,  and  duly 
recorded,  are  cured  by  g  1967  of  the  Code,  and  such  deeds  may  be 
received  in  evidence  the  same  as  if  properly  acknowledged. 

3.  Tax  Sale  and  Deed:  action  to  set  aside:  adjustment  of  claims 

FOB  TAXES  AND  iBfPiiovEMBNTS:  PBACTiCB.  Where  defendants*  tax 
titles  were  set  aside,  and  judgment  rendered  for  defendants  for  taxes 
paid  by  them  on  the  lands,  it  was  not  reversible  error  to  refuse  to 
deduct  from  the  amount  oi  such  taxes  the  rental  value  of  the  lands 
while  they  had  been  in  defendants'  possession;  becjiuse  the  decree 
secured  to  defendants  the  right  to  file  a  petition  for  improvements 
within  a  prescribed  time,  and  provided  that  plaintiff  should  have  sixty 
days  after  the  determination  of  the  claims  for  improvements  in  which  to 
pay  the  amount  adjudged  against  him  for  taxes,  and  so  the  opportu- 
nity was  not  cut  off  for  plaintiff  to  recover  for  the  rent  of  the  land. 

Appeal  J^rom  Sao  Distriot  Court. 

Wednesday,  June  29. 

AonoN  to  quiet  the  title  to  lands.  There  was  a  decree 
granting  the  relief  prayed  by  plaintiff,  and  a  judgment  in 
favor  of  defendants  was  rendered  for  the  amount  of  taxes  on 
the  land  paid  by  them,  with  interest,  costs,  and  penalties, 
which  is  made  a  lien  upon  the  lands.     Both  parties  appeal. 

Mason  ds  Thomascfor  plaintiff. 

S.  M,  Elwood  and  Ed.  It.  Daffie^  for  defendants. 

Beck,  J. — I.     Defendants  claim  the  land  under  tax  sales 
and  deeds.     Plaintiff  claims  under  the  patent  title.     The  dis- 
trict court  held  the  tax  title  void,  and  that  defend- 
ant is  entitled  to  recover  the  amount  of  taxes 
paid  by  him,  with  interest,  costs  and  penalties, 
as  in  case   of  redemption   from   tax  sales,   and 
granted  relief  by  the  decree  accordingly.     Questions  involv- 
VoL.  LXXII— 19 
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ing  the  validity  of  defendant's  tax  title,  and  his  right  in 
recover  for  taxes  paid  npon  the  land  by  him,  arise  in  the  case. 
The  same  questions  arose  upon  substantially  the  same  facts 
in  BarJce  v,  Early^  antCy  273,  wherein  we  held  that  the  tax 
title  was  invalid,  and  that  the  holder  thereof  was  entitled 
:  ^,  to  recover  the  taxes  paid  by  him,  and  interest,  costs  and  pen- 

y.'  alties,  as  in  case  of  redemption  from  thektax  sale.     The  decree 

\!  of  the  court  below  accords  with  our  opinion  in  that  case, 

:.  II.     The  defendants  insist  that  certain  deeds  were  erron- 

eously admitted  in  evidence  to  establish  plaintiff's  title,  for 
2  ACKxowi/.    ^^®  reason  that   the  certificates   of  acknowledg- 
defect'ciired     T^^^^ts  failed  to  show  that  the  acknowledgments 
by  statute:       ^^^.^  taken  at  a  place  within  the  jurisdiction  of 
the  officers  certifying  thereto.     But  the  defects  in  these  deeds 
are  cured  by  Code,  §  1967,  which  declares  that  the  acknowl- 
edgment of  all  deeds  taken  and  certified  prior  to  April  30, 
1872,  and  duly  recorded,  are  legal  and  valid.     The  acknowl- 
edgments were  taken  and  certified  before  the  date  prescribed  in 
the  section,  and  the  deeds  were  duly  recorded.     The  defects  in 
the  acknowledgment,  if  any  there  be,  are  cured  by  this  statute. 
III.     The  plaintiff  insists  that,  as  he  claimed  to  recover  in 
his  petition  on  the  ground   that  defendants,  or  one  of  them, 
3.  TAX  sale       had  been  in  possession  of  the  lands  for  four  years, 
aciiolf  to  5et     and  the  rental  value  thereof  was  $100  per  year, 
inentof  and  the  allegations  to  that  effect  are  not  denied  by 

claims  for  i   /•      i        ,  i       •    -i  .  -i  . 

taxeBundim-  defendant's  answer,  the  judgment  against  mm 

provemeats:  7^0  o 

practice.  for  taxcs  should  have  been  reduced  by  that  amount 
as  by  an  offset.  The  decree  secures  defendant's  right  to  file  a 
petition  for  pay  for  improvements  within  a  time  prescribed, 
and  directs  that,  if  it  be  filed,  no  writ  for  possession  issue, 
and  that  plaintiff  shall  have  sixty  days  after  the  determina- 
tion of  the  claim  for  improvements  in  which  to  pay  the 
amount  adjudged  against  him  for  taxes.  It  will  be  seen  that 
the  question  of  the  amount  which  plaintiff  is  entitled  to 
recover  for  rent  may  be  determined,  and,  we  doubt  not,  more 
nearly  in  accord  with  justice,  in  the  proceedings  to  recover 
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pay  for  improvements.  And,  indeed,  if  the  improvements 
do  not  equal  in  value  the  amount  due  for  rent,  the  plaintiff 
may  in  the  court  below  have  the  proper  order  made  to  deduct 
any  balance  from  the  amount  of  the  judgment  for  taxes  paid. 
The  decree  and  judgment  of  the  court  below  is 

Atfibmed. 


Chlein  v.  Kabat. 


1.  Pleading:  ambndmbmt  after  evidence  alij  in:  when  hot  allow- 

able. Action  ux>on  a  note  given  for  borrowed  money.  There  was  evi- 
dence tending:  to  show  that  the  defendant  had  received  a  part  of  the 
money,  the  remainder  having  been  received  by  her  husband.  After  the 
evidence  was  all  in,  some  of  which  tended  to  show  that  the  note  had 
been  delivered  on  Sunday,  (which  fact,  however,  had  not  been  pleaded,) 
defendant  sought  to  amend  his  answer  by  alleging  that  fact  as  a  defense, 
but  the  court  refused  to  allow  her  so  to  amend.  Held  that  m  this  there 
was  no  error,  because  (1)  such  defense  was  purely  technical,  and  not  "in 
furtherance  of  justice,'*  as  contemplated  by  §  2689  of  the  Code,  relating 
to  amendments  in  such  cases;  and  (2)  the  defendant  had  already  testi- 
fied, in  substance,  that  the  note  had  not  been  executed  on  Sunday,  and 
such  amendment  could  not  have  availed  her  anything,  unless  the  jury 
had  disregarded  her  testimony  as  being  untrue. 

2.  Instructions:  ebbor  without  prejudice.    An  error  in  presenting 

to  the  jury  a  defense  not  pleaded,  but  in  favor  of  which  some  evidence 
has  been  erroneously  admitted,  is  favorable  to  the  defendant,  and  no 
ground  for  complaint  on  his  part. 

3. :  EVIDENCE  TO  "WARRANT.  The  objection  that  the  court  instructed 

the  jury  upon  a  theory  of  the  case  of  which  there  was  no  evidence,  held 
to  be  without  foundation  in  the  record. 

Appeal  from,  Dubuque  Circuit  Court. 

..Wbdnbsday,  June  29. 

Action  upon  a  promissory  note.  There  was  a  trial  by  a 
jury,  and  verdict  and  judgment  were  rendered  for  the  plaint- 
iff.   The  defendant  appeals. 

H.  T.  McNulty  and  Ordham  c6  Cady^  for  appellant. 

James  H,  Shieldsy  for  appellee. 

Adams,  Oh.  J. — I.     The  note  in  question  was  executed  by 
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one  J.  Kabat  and  his  wife,  the  defendant  E.  Kabat,  and  was 
1.  PLRADiNo:  given  for  borrowed  money.  Mrs.  Kabat,  in  her 
jlrterevidence  answer,  averred  that  she  signed  the  note  without 
iiot auowabie.  consideration;  that  the  money  was  borrowed  by 
her  husband  alone,  and  that  the  note  was  executed  and  deliv- 
ered by  him  alone,  and  afterwards,  at  the  mere  request  of 
the  plaintiff,  she  signed  it  also.  She  also  averred  that 
afterwards  she  obtained  permission  of  the  plaintiff  to  erase 
her  name  from  the  note,  and  did  erase  it.  The  note,  as 
offered  in  evidence,  shows  the  erasure.  There  was  evidence 
tending  to  sliow  that  at  least  a  part  of  the  money  was  loaned 
by  the  plaintiff  to  Mrs.  Kabat,  and  that  she  signed  the  note 
in  pursuance  of  her  own  contract,  made  at  the  time  of  the 
loan.  There  was  evidence  also  tending  to  show  that  the  eras- 
ure was  made  wrongfully  by  Mrs.  Kabat,  and  without  the 
plaintiff's  consent.  There  was  also  evidence  tending  to  show 
that  the  note  was  delivered  on  Sunday,  but  such  fact  had  not 
been  pleaded.  After  the  evidence  had  all  been  introduced, 
the  defendant  asked  leave  to  amend  her  answer,  and  aver  that 
the  note  was  delivered  on  Sunday.  The  court  refused  to 
allow  the  amendment,  and  the  defendant  assigns  the  refusal 
as  error. 

The  statute  provides  that  "  the  court  may,  on  motion  of 
either  party,  at  any  time,  in  furtherance  of  justice,  on  such 
terms  as  may  be  proper,  permit  such  party  to  amend  any 
pleading  *  *  *  by  inserting  other  allegations 
material  to  the  case;  or,  when  the  amendment  does  not  sub- 
stantially change  the  claim  or  defense,  by  conforming  the 
pleadings  or  proceedings  to  the  facts  proved."  (Code,  §  2689.) 
Upon  what  ground  the  court  refused  leave  to  amend  does 
not  appear;  but  in  our  opinion  the  refusal  might  properly 
enough  have  been  made  upon  the  ground  that  the  amend- 
ment was  not  asked  in  furtherance  of  justice.  If  the  defend- 
ant borrowed  the  plaintiff's  money,  she  ought  to  repay  it. 
It  is  true,  it  was  her  right,  in  the  outset,  to  set  up  and  prove, 
if  she  could,  that  the  note  was  a  Sunday  contract;  but  such 


JUNE  TERM,  1887. 


293 


Chlein  V.  Kabat 


defense  would  be  purely  technical.  It  is  provided  by  statute, 
not  for  the  purpose  of  effectuating  justice  between  the  par- 
ties, but  to  discourage  the  making  of  Snnday  contracts.  It 
is  a  clear  case  of  a  technical  defense,  provided  by  statute  in 
the  interest  of  what  is  deemed  public  policy,  and  barren  ot 
justice  as  between  the  parties.  It  is  said,  to  be  sure,  that 
it  has  been  held  to  be  allowable  to  amend  for  the  purpose  of 
setting  up  the  defense  of  the  statute  of  limitations.  Phc&nix 
Iiis,  Co.  V.  Dankwardt^  47  Iowa,  432.  But  the  principle 
involved  is  entirely  different.  The  statute  of  limitations  is 
based  upon  the  theory  that  the  time  allowed  for  the  com- 
mencement of  an  action  is  as  long  as  the  defendant  can  justly 
be  required  to  preserve  the  evidence  of  his  defense.  The 
statute  is  provided  solely  for  the  protection  of  the  defendant 
against  actions  which  might  effectuate  injustice. 

There  is  still  another  ground  upon  which  we  think  that 
the  refusal  to  allow  the  amendment  might  have  been  placed.  If 
the  note  was  delivered  on  Sunday,  it  was  delivered  on  the  day 
the  money  was  borrowed.  No  one  can  read  the  evidence  and 
come  to  any  other  conclusion.  NTow,  the  defendant  herself 
liad  sworn  positively  that  she  was  present  when  the  money 
was  borrowed,  and  that  it  was  some  days  afterwards  that  she 
signed  the  note.  The  jury  could  not  have  found  that  her 
contract  was  a  Sunday  contract  without  discrediting  her  tes- 
timony* It  is  difficult,  indeed,  to  see  how  the  jury  could 
have  so  found  without  believing  that  she  had  perjured  her- 
self. Now,  we  do  not  think  that  the  court  was  bound  to 
allow  her  to  amend  so  as  to  make  an  averment  of  a  fact  which 
the  jury  could  not  have  found  except  in  contravention  of  her 
own  deliberate  testimony. 

Notwithstanding  the  court  disallowed  the  amendment,  we 

have  the  singular  fact  that  the  jury,  after  all,  was  instructed 

2.  IN8TBU0-      "P^^  *^®  theory  that  the  plea  that  the  note  was 

wi^^t^-   *  Sunday  contract  had  somehow  been  made.     It 

"«wce.     ,       jg  ppQp^p  to  say,  in  justice  to  the  court,  that  the 

pleadings  and  evidence  had  become  complicated  and  confused. 
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Considerable  testimony  had  been  introduced  as  to  the  time 
when  the  note  was  delivered,  being  mostly  the  testimony  of 
Bohemian  witnesses,  introduced  through  an  interpreter.  It 
seems  probable  that  the  instructions  were  drawn  before  the 
amendment  was  offered,  and  upon  the  theory  that  the  aver- 
ment contained  in  the  amendment  had  been  made  in  the  orig- 
inal answer,  and  that,  when  afterwards  the  instructions  were 
given  to  the  jury,  the  real  status  of  the  pleadings  was  over- 
looked. But  the  defendant  contends  that,  however  the  mis- 
take may  have  occurred,  it  was  error  to  so  instruct  the  jury, 
because  the  jury  was  instructed  upon  an  issue  not  in  the 
case.  It  may  be  conceded  that  it  is  error  to  instruct  upon 
an  igsue  not  in  the  case,  but  we  do  not  think  that  the  defend- 
ant is  in  a  condition  to  complain.  The  error  was  in  her 
favor.  She  was  allowed  the  benefit  of  a  defense  which  she 
was  not  entitled  to. 

II.  The  court  instructed  the  jury  upon  the  theory  that 
they  might  find  that  the  defendant  received  the  borrowed 
8 :  evi-    money,  or  some  part  of  it.     It  is  contended  by 

dence  to  war-     ,         ^    „      ,  ,  ,  .  .  , 

rant.  tiie  defendant  that  there  is  no  evidence  upon 

which  the  instruction  can  be  based.  It  is  undisputed,  how- 
ever, that,  when  the  last  installment  of  the  money  was  bor- 
rowed, the  defendant  and  her  husband  went  to  the  plaintiff's 
house  to  get  it.  There  is  evidence,  though  disputed,  that 
she  did  the  borrowing  for  herself.  The  money,  if  not  deliv- 
ered to  her,  was  certainly  delivered  to  her  husband  in  her  * 
pi*esence,  and  at  least  with  her  implied  assent,  and  was  car- 
ried off  by  them.  The  receipt  of  the  money  by  the  husband, 
if  he  was  the  one  who  received  it,  and  she  was  the  borrower, 
might  be  regarded  as  received  by  him  as  her  agent,  as  with- 
out question  it  was.  We  think  that  the  instruction  is  not 
open  to  the  objection  that  there  was  no  evidence  upon  which 
it  could  be  based. 

In  oar  opinion  the  judgment  must  be 

Affibmsd. 
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1.  Cliaiige  of  Venue:  second  chanob:  showing:  judicial  notice: 

JUDOBS  OF  COURTS.  Plaintiffs  obtained  a  chaufife  of  venae  in  this  case  ' 
from  the  district  court  of  Boone  county  to  the  district  court  of  Story 
county,  both  counties  being  in  the  same  judicial  district.  Afterwards,  and 
after  there  had  been  a  change  of  the  district  judge  of  that  district,  defend- 
ants moved  for  another  change  on  the  ground  of  the  prejudice  of  ther 
judge,  but  they  made  no  showing  that  the  ground  on  which  they  asked 
the  change  did  not  exist  when  the  first  change  was  obtained,  as  required 
by  §  2951  of  the  Code.  But  held  that  no  such  showing  was  necessary 
in  this  case,  because,  on  account  of  the  change  of  the  judges,  the 
alleged  prejudice  could  not  have  existed  when  the  first  change  was 
obtained,  and  the  district  court,  and  this  court  as  well,  will  take  judi- 
cial notice  as  to  who  are  the  judges  of  the  various  courts  of  the  state, 
and  of  their  terms  of  office. 

2.  Equity:  jxtrisdiction :   intricate  accounts.     In  an  action  upon 

promissory  notes,  where  the  makers  had'  turned  over  to  the  payees 
numerous  collaterals,  on  which  many  collections  had  been  made,  some 
of  them  in  small  amounts,  held  that  a  motion  by  plaintiff <f  for  leave  to 
file  a  petition  in  equity,  and  to  have  the  cause  tried  as  an  equitable 
action,  was  properly  overruled,  because  there  were  no  mutual  accounts 
to  be  adjusted,  nor  was  any  discovery  wanted  in  aid  of  plaintiffs* 
account,  and  the  account  did  not  stand  upon  equitjible  claims,  and  there 
was  no  equitable  trust  connected  with  it,  and  it  was  not  spacially  com- 
plicated or  intricate, — these  being  the  principal  grounds  on  which  courts 
of  equity  have  entertained  jurisdiction  of  actions  for  account. 

3.  Instruotions :  what  to  be  submitted.    It  is  the  duty  of  the  court  to 

submit  to  the  jury  all  questions  of  fact  arising  under  the  pleadings  upon 
which  evidence  has  been  introduced  on  the  trial.  (See  opinion  filr 
application  of  rule.) 

4.  Verdiot :  byidence  to  support.    This  court  will  not  disturb  a  ver- 

dict on  the  ground  that  it  is  not  supported  by  the  evidence  on  a  material 
point  in  issue,  where  there  is  a  fair  conflict  in  the  evidence  on  that  point. 
(See  opinion  for  illustration.) 

5.  Instruotion:  cbedibilitt  of  partigitlar  witness:  error  cotered 

BT  GENERAL  iNSTRUGTio  N.  Where  there  was  an  inconsistency  between 
defendant's  testimony  and  the  allegations  of  his  sworn  answer,  a  proper 
instruction  to  the  effect  that  inconsistencies  of  that  kind,  if  found  by 
the  jury,  would  tsnd  to  impair  the  credibility  of  a  witness,  was  refused 
by  the  court;  bat  held  that  in  this  there  was  no  prejudicial  error,  where 
the  court,  on  its  own  motion,  instructed  the  jury  that  they  were  the 
judges  of  the  facts  and  of  the  credibility  of  the  witnesses,  and  that  they 
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should  wei(;h  the  evidence,  and  all  of  it,  and  return  their  verdict  in  the 
licrht  of  the  preponderance  of  it. 

6.    :     AS   TO    THEORY    EXCLUDED    BY     VEBDICT:      NOT     REVIEWED. 

Alleged  error  in  instructions  as  to  the  degree  of  plaintiffs*  liability,  on 
their  theory  of  the  case,  will  not  be  considered  on  appeal,  where  the  ver- 
dict of  the  jury  in  effect  excludes  such  theory  as  not  being  true  in  fact. 

Appeal  from  Story  Circuit  Court. 

Wednesday,  June  29. 

Action  on  a  promissory  uote.     Verdict  and  judgment  for 
defendants.     PlaintiflEs  appealed. 

Ilubhard^  Clark  <&  Dawlej/j  for  appellants. 

Jf.  IT.  liamsey  and  R.  F,  Jordan^  for  appellees. 

Reed,  J. —  On  the  14th   of    November,  1871,  plaintiffs 
were  the  owners  of  four  promissory  notes  executed  by  the  firm 
of  Paxton  &  Ramsey,  of  which  firm  the  defendants  were  the 
]nembers,  the  aggregate  amount  of  the  principal  of  which 
was  $2,454.61.     On  that  day  defendants  turned  over  to  them 
forty-seven  notes  on  third  parties,  amounting  in  the  aggre- 
gate to  $1,896.50.     Plaintiffs  collected  a  portion  of  the  notes, 
und  credited  the  amounts  so  received  on  three  of  the  notes 
lield    by  them   on   defendants.      They   also    received   from 
one  Parker  the  sum    of  $579.58,  for  which  they  also  gave 
defendants  credit.    The  total  amount  of  these  credits  exceeded 
that  of  three   of  the   notes  on  defendants,  and  the  excess 
was  credited  on  the  fourth  note.     This  action  is  for  the  recov- 
ery of  the  balance  alleged  to  be  due  on  that  note.     In  their 
original  answer  the  defendants  pleaded,  in  effect,  that  Parker 
lield  certain  notes  belonging  to  them,  amounting  to  $579.58, 
and  that,  at  the  same  time  they  turned  over  to  plaintiffs  the 
forty-seven  notes,  they  also  gave  them  an  order  on  Parker 
for  the  notes  in  his  hands,  and  that  the  notes  were  turned 
over  and  the    order    given,    upon    an    agreement    between 
the  parties  that  the  plaintiffs  would  accept  all  of  the  notes 
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as  payment  pro  tanto  of  the  four  notes  held  by  them  on 
defendants.  In  an  amendment  snbsequently  filed,  they 
pleaded  tliat  the  agreement  was  that  plaintiffs  would  i*eceive 
and  accept  said  notes  as  full  payment  of  the  four  note^,  and 
that  they  delivered  the  notes  and  order,  and  plaintiffs 
received  them,  upon  that  agreement.  Each  qf  these  plead- 
ings was  verified  by  the  affidavit  of  the  defendant  Paxton. 

I.  The  action  was  brought  in  1879  in  the.  district  court 
of  Boone  county,  but  the  place  of  trial  was  subsequently 
1.  cHAicGBof    changed,  on  plaintiffs'  motion,   to    the  district 

T6I1UC*  S6C01ld 

Change:  court  of   Story  county.      After  the  change  was 

showing:  *f  y  o 

judiciafno-      perfected,  and  after  one  or  more  continuances  of 

tice:  Judges      *  ' 

of  courts.        the  cause,  the  defendants    tiled  a  motion  for  a 


change  of  place  of  trial  on  account  of  the  alleged  prejudice  of 
the  judge  of  the  district  court,  which  was  granted,  and  the 
cause  was  changed  to  the  circuit  court  of  that  county.  The 
affidavits  in  support  of  the  motion  showed  that  the  alleged 
prejudice  of  the  judge  was  not  known  to  the  defendants 
when  the  cause  was  last  continued,  but  there  was  no  show- 
ing as  to  whether  it  existed  when  the  former  change  was 
granted.  Plaintiffs  contend  that  the  order  granting  the  change 
is  in  violation  of  the  clause  of  section  2591  of  the  Code,  which 
provides  that  "after  one  change  no  party  is  entitled  to 
another  for  any  cause  in  existence  when  the  first  change  was 
obtained."  Hon.  J.  W.  MoKenzie  was  judge  of  the  district 
court  when  the  change  from  Boone  county  was  granted. 
But  Hon.  H.  C.  Henderson  was  judge  of  that  court  when 
the  application  for  the  change  from  the  district  court  was 
made,  and  the  allegation  of  prejudice  applied  to  him.  The 
alleged  prejudice  of  the  judge  did  not,  therefore,  exist  when 
the  first  change  was  granted.  The  fact  that  another  judge 
was  on  the  bench  when  the  last  application  for  change  was 
made  was  not  shown  in  support  of  the  application,  and  there 
existed  no  reason  why  it  should^  be  shown.  Tliis  court,  as 
well  as  the  district  court,  will  take  notice  of  who  are  the 
judges  ot  the  various  courts  of  the  state,  and  of  their  terms 
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of  office,  and  it  is  not  necessary  to  establish  such  matters  by 
evidence.  The  second  change  was  therefore  properly  granted. 
II.  After  the  cause  was  changed  to  the  circuit  court, 
plaintiffs  asked  leave  to  file  an  amended  petition  in  equity, 
2.  EQUITY:  jurw  ^^^  *^®y  asked  that  the  cause  be  tried  in  the 
iiitdclite'  manner  prescribed  for  the  trial  of  equitable 
accounts.  actious;  but,  on  defendants' objection,  the  court 
refused  to  permit  the  pleading  to  be  filed.  The  court  also 
refused  to  try  the  cause  as  an  equity  action.  In  this  plead- 
ing, plaintiflB  alleged  the  execution  and  delivery  by  defend- 
ants of  said  four  promissory  notes,  and  that  they  were  the 
owners  of  the  same  on  the  14th  of  November,  1871,  and 
that  on  that  date  they  demanded  of  the  defendants  security 
for  said  indebtedness,  and  that,  in  obedience  to  that  demand, 
defendants  delivered  to  them, as  collateral  security,  the  forty- 
seven  promissory  notes  mentioned  above,  which  they  received 
and  proceeded  to  collect,  so  far  as  the  same  were  collectible,  and 
that  the  collections  were  made  at  various  times,  and  in  divers 
amounts;  some  of  the  payments  amounting  to  no  more  than 
$2.  Also,  that  said  Parker,  by  defendants'  direction,  made 
numerous  payments  of  money  to  them,  to  be  applied  in  sat- 
isfaction of  the  indebtedness.  Also  that  the  entries  of 
account  touching  collections  are  numerous,  and  the  account 
long  and  intricate,  and  that  it  was  impracticable,  in  a  trial 
by  jury,  to  adjust  the  question  of  interest  on  the  numerous 
payments.  We  are  of  the  opinion  that  no  grounds  of  equit- 
able jurisdiction  are  stated  in  the  pleading.  There  were  no 
mutual  accounts  to  be  adjusted,  nor  was  any  discovery  wanted 
in  aid  of  plaintiffs'  account;  nor  did  the  account  stand  upon 
equitable  claims,  nor  was  any  equitable  trust  connected  with  it. 
The  evidence  of  the  several  payments  were  all  in  plaintiffs' 
hands,  or  easily  attainable  by  them,  and  no  appeal  to  the  con- 
science of  the  other  party  was  necessary  for  its  establishment. 
Xeither  was  it  complicated  nor  specially  intricate.  These 
are  the  principal  grounds  upon  which  courts  of  equity  have 
entertained  jurisdiction  of  actions  for  account.     Story,  Eq. 
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Jur.,  c.  8.  A  court  of  law  has  jurisdiction  to  administer  full 
relief  upon  the  facts  alleged  in  the  pleading;  and,  under  the 
issue  as  it  stood  when  plaintiffs  offered  to  file  the  amended 
petition,  evidence  could  have  been  introduced  to  establish 
each  of  those  facts;  so  that  there  existed  no  necessity  for  filing 
it,  and  the  circuit  court  properly  refused  to  permit  it  to  be 
filed. 

III.  Tiio  transaction  in  which  plaintiffs  received  the  for- 
ty-seven notes  was  had  with  the  defendant  J.  B.  Paxton,  who 
«  ,^.o,„w,«      on  the  trial  testified  that  they  were  turned  over> 

3.  IN8TRDC-  •' 

io  besubH*^*'    ^"^  ^^®  Order  on  Parker  given,  in  full  payment 
muted.  ^f  ^1^^  ^-^^j.  jj^i-gg  j^gj^j  |j^  plaintiffs,  and  that  they 

Avere  so  accepted  by  plaintiffs;  while  the  evidence  introduced 
by  plaintiffs  tended  to  prove  that  they  were  received  as  col- 
lateral security.  The  circuit  court,  by  the  instructions,  left  it 
to  the  jury  to  determine  whether  the  notes  were  received  by 
plaintifis  in  payment  or  as  collateral  security.  The  action 
of  the  court  in  submitting  that  question  to  the  jury  is 
assigned  as  error.  The  questioiji,  however,  is  distinctly  raised 
by  the  pleadings;  and,  as  there  was  evidence  which  tended  to 
prove  that  plaintiffs  received  the  notes  in  payment  of  the 
debt,  it  was  clearly  the  right  of  the  defendants  to  liave  the 
question  of  fact  passed  upon  by  the  jury.  It  is  the  duty  of 
the  trial  court  to  submit  to  the  jury  all  questions  of  fact 
arising  under  the  pleadings  upon  which  evidence  is  intro- 
duced on  the  trial. 

£Y.  It  is  insisted  that  the  finding  of  the  jury  is  so  mani- 
festly against  the  weight  of  evidence  that  the  verdict  ought 
4.  vskdict:     not  to  be  permitted  to  stand.    The  verdict,  we 

cviciGuco  to 

supporc  think,  must  be  regarded  as  the  finding  by  the 
jury  that  plaintiffs  received  the  notes  in  full  payment  of  the 
debt  which  defendants  were  owing  them ;  for,  if  they  had 
received  them  at  their  face  value  as  payment  jpr(7  ta?itOy  or 
if  they  received  them  as  collateral  security,  and  were  charge- 
able with  their  face  value,  there  would  still  be  remaining 
a  balance  due  from  defendants  on  the  note  in  suit,  whereas 
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•  »  the  jduding  of  the  jury  was  that  nothing  was  due  upon  it. 

W  As  stated  above,  one  witness  testified  positively  that  the  notes 

were  delivered  as  full  payment  of  the  debt.  Others  testified 
to  the  contrary,  and  a  number  of  circumstances  were  proven 

»*  which  tended  strongly  to  show  that  plaintiffs  received  them 

as  collateral.  It  is  manifest  that  a  question  of  fact  arose 
upon  which  there  was  a  conflict  of  evidence,  and  upon  which 
the  parties  had  the  right  to  have  the  verdict  of  the  jur}'. 

-»/  The  case  therefore  falls  under  the  well-settled  rule  that  this 

court  will  not,  in  ordinary  actions,  disturb  the  finding  of  the 

■/    '  trial  court  or  jury  on  a  question  of  fact  upon   which   there 

is  a  fair  conflict  of  evidence. 

V.     Counsel  for  plaintiffs  asked  the  court  to  give  the  fol- 
lowing instruction,  which  was  refused:    "In    determining 
what  amount  of   weight  or  credibility  shall  be 

5.  INSTRUC-  ^  •^  . 

JI^'J^^:  ^J*^^[-     given  to  the  testimony  of  any  witness,  the  jury 

{,'^^*Jf^g^Jfp      should  take  into  consideration  any  sworn   state- 

freneraf  ^^       meuts  sliowu  to  have  been  made  by  such  witness  in 

"^'^^^'^  °"'      conflict  with  or  inconsistent  with  the  testimony  of 

such  witness.  Any  such  conflicting  or  inconsistent  statements, 

'f  if  shown,  go  to  the  credibility  of  the  witness,  and  tend  to  impair 

liis  testimony,  but  to  what  extent  is  for  the  jury  to  say."  The 
judge,  however,  gave  the  following  instruction  on  his  own 
motion:  "  You  are  the  judges  of  facts,  and  of  the  credibility 
of  the  witnesses.  *  *  *  Weigh  the  evidence, 
and  all  of  it,  giving  to  it  such  weight  and  credence  as  in 
your  judgment  it  is  fairly  entitled  to,  and  return  your  ver- 

V  diet  in  harmonj'  with  the  preponderance,  in  the  light  of  these 

instructions."  The  instruction  was  asked,  no  doubt,  in  view 
of  the  fact  that  there  was  an  inconsistency  between  the  testi- 
mony of  defendant  Paxton  and  the  allegations  of  the  origi- 
nal answer,  which  was  verified  by  his  affidavit,  and  in  which 
it  was  alleged  that  plaintifi^  had  received  the  notes  as  pay- 
ment ^'o  tanto  of  the  debt.  Its  correctness  in  the  abstract 
is  not  doubted,  but  we  think  plaintiffs  were  not  prejudiced 
by  the  refusal  of  the  court  to  give  it.     The  fact  of  the  incon- 
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sistency  was  before  the  jury,  and  no  doubt  was  commented 
on  by  counsel  in  argument.  In  the  instruction  given,  they 
were  directed  to  give  such  credence  to  the  testimony  as  in 
tlieir  judgment  it  was  fairly  entitled  to.  Under  this  direction 
the  jury  were  required  to  consider  every  fact  in  the  case  which 
afiected  the  credit  which  should  be  given  to  the  testimony 
of  the  different  witnesses.  With  this  general  direction 
before  them,  they  could  hardly  have  failed  to  consider  tne 
fact  in  question  in  determining  what  weight  should  be  given 
to  the  testimony  of  that  particular  witness,  although  their 
attention  was  not  specially  called  to  it  by  the  instruction  of 
the  court. 

VI.     The  circuit  court  instructed  the  jury,  in  effect,  that 
plaintiffs,   under    their  claim    as    to     the    contract    under 

g .  „tQ  which  they  received  the  notes,  which  was  that 

ciudeSbyver-  they  received  them  as  collateral  security,  were 
reviewed.  required  to  account  for  all  of  the  notes  received 
by  them,  and  were  required  to  give  defendants  credit  for 
them  or  show  that  they  were  not  collectible.  The  giving  of 
this  instruction  is  assigned  as  error.  We  think,  however, 
that  we  have  no  occasion  to  consider  the  question  of  its  cor- 
rectness; for,  as  stated  above,  the  verdict  necessarily  implies 
a  finding  by  the  jury  that  the  notes  and  order  were  received 
by  plaintiffs  in  full  payment  of  the  debt. 

We  find  no  prejudicial  error  in  the  rulings  of  the  circuit 

court,  and  the  judgment  must  be 

AnnBMXD. 
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The  State  v.  Clouseb. 

1.  Criminal  Fraotioe:  procedendo:  remanding  cause  for  new 
trial:  what  amounts  to.  Where  this  court  reversed  a  judgment 
of  conviction  on  account  of  errors  occurring:  on  the  trial,  which  errors 
were  set  out  in  ihe  opinion,  and  the  procedendo  advised  the  district 
coort  of  such  reversal ,  and  directed  it  to  proceed  in  the  case  according 
to  law  and  in  harmony  with  the  opinion,  held  that  this  was  a  remand- 
ing of  the  case  for  a  new  trial,  and  gave  the  district  court  jurisdiction 
to  put  the  defendant  again  on  trial. 


2. 


:  sufficiency  OF  evidence:  discharge  on  appeal.    In  this 

case  defendant,  upon  a  trial  on  procedendo,  moved  in  arrest  of  judg- 
ment on  the  ground  that  this  court  had,  on  an  appeal  from  a  former  trial, 
held  that  the  evidence  on  that  trial  was  insufficient  to  convict,  and  that, 
therefore,  the  district  court  had  no  authority  to  do  anything  except  to 
enter  a  judgment  of  acquittal.  But  held  that  the  interpretation  thus 
put  upon  the  former  opinion  (see  69  Iowa,  313)  was  wrong, —  that 
opinion  only  holding  that,  aside  from  the  testimony  of  an  accomplice, 
the  evidence  was  insufficient  to  support  the  verdict  of  guilty. 


3. 


:  ARGUMENT   TO   JURY:  MISCONDUCT   OF    DISTRICT    ATTORNEY: 

REFERENCE  TO  FORMER  VERDICT.  Where  upou  a  retrial  of  a  criminal 
cause  the  prosecuting  attorney,  in  argument  to  the  jury,  refers  to 
the  fact  that  the  defendant  was  found  guilty  on  a  former  trial  on  the 
same  charge,  a  verdict  of  guilty  must  be  set  aside  and  a  new  trial 
awarded,  under  §  4488  of  the  Code. 

Appeal  from  Mills  District  Court. 


Thursday,  Juke  30. 

The  defendant  was  convicted  of  the  marder  of  William 
Doran,  and  sentenced  to  confinement  in  the  penitentiary  at 
hard  labor  for  life. 

Stone  cfi  Gilliland  and  £!.  Starluck,  for  defendant. 

A.  J.  Baker  J  Attorney -generaly  for  the  State. 

Kbed,  J. — This  caase  has  once  before  been  in  this  conrt. 
See  State  v.  Clouser^  69  Iowa,  313.  The  evidence  relied  on  by 
the  state  in  the  former  trial  to  establish  the  gnilt  of  the 
defendant  is  quite  fully  set  oat  in  the  opinion  in  the  former 
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appeal,  and  a  restatement  of  it  is  not  deemed  necessary  at 
this  time. 

I.     The   opinion   reversing   the  former    judgment    pro- 
nounced against  the  defendant  was  filed  on  the  22d  of  June, 
1.  CRIMINAL     1886,  and  ^procedendo  in  the   usual  form   was 
procedendo:    issued  soon  afterwards.     The  cause  was  retried 
Suse°for  new  in  September  following.     Counsel  for  the  defend - 

trial:  what 

amounts  to.  ant  filed  a  motion  in  arrest  of  judgment  on 
the  grounds  (1)  that  the  cause  had  not  been  remanded 
by  this  court  for  a  new  trial,  and  consequently  the  district 
court  did  not  have  jurisdiction  to  again  put  the  defend- 
ant upon  trial;  and  (2)  that  the  holding  of  this  court,  as 
shown  by  the  opinion,  was  that  the  evidence  given  upon 
the  former  trial  was  insufficient  to  warrant  a  verdict  of  guilty 
against  the  defendant,  and  that  such  holding  was  equivalent 
to  an  acquittal,  and  consequently  the  only  action  which  the 
district  court  could  take  in  the  cause  was  to  enter  an  ohder 
discharging  the  defendant.  The  j>rocedendo  advised  the  dis- 
trict court  of  the  reversal  of  the  judgment,  and  directed  it 
to  proceed  in  the  case  in  the  manner  required  by  law,  and  in 
harmony  with  the  opinion  of  this  court.  The  holding  of 
the  opinion  in  efiect  is  that  defendant  was  entitled  to  a 
new  trial  because  of  the  errors  occurring  on  the  previous 
trial,  which  are  specifically  pointed  out  in  the  opinion. 
No  other  order  remanding  the  cause  was  necessary;  nor  is 
it  usual,  in  like  cases,  to  make  any  order  remanding  the 
cause  except  that  contained  in  the  precedendo.  The  cause 
was  therefore  properly  before  the  district  court  for  trial. 

The  second  ground  of  the  motion  is  based  upon  a  misap- 
prehension of  the  holding  of  this  court  on  the  former  appeal. 

2 :  guffl-  We  did  not  hold,  nor  did  we  intend  to  hold,  that 

den<^;^dis- '   the  evidence,  including  that  of  the  accomplice 
c^^jiireona     jf^Crary,  was  not  sufficient  to  warrant  the  ver- 
dict.    That  witness  testified  upon  both  trials  that  the  killing 
of  Doran  was  committed  in  pursuance  of  a  conspiracy  entered 
into  by  himself,  the  defendant,  and  another  person,  and  that 
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defendant  was  present  at  the  killing,  and  fired  the  fatal  shot. 
If  his  story  is  true,  defendant  is  guilty  beyond  question;  but 
\vhether  credit  should  be  given  »to  it  was  a  question  for  the 
jury,  and  we  had  no  intention  of  invading  their  province. 
But  the  district  court  had  submitted  to  the  jury  the  question 
whether,  disregarding  his  testimony,  the  guilt  of  the  defend- 
ant was  established  by  the  other  evidence  in  the  case  ;  and 
we  were  of  the  opinion  that  there  was  no  sufficient  evidence, 
aside  from  that  pf  McCrary,  to  warrant  the  submission  of 
the  question  to  the  jury,  and  that  is  all  that  is  held  by  the 
opinion.  The  closing  sentence  of  the  opinion,  which  con- 
tains the  language  relied  on  by  counsel,  has  reference  to  the 
other  evidence  in  the  case,  and  not  to  McCrary's  testimony. 
In  this  connection,  we  deem  it  proper  to  call  attention  to  the 
fact  that  the  reporter,  as  is  shown  by  his  head-note  of  the 
case,  has  fallen  into  the  same  error. 

II.     The  district  attorney,  in  his  argument  to  the  jnry, 
made  use  of  the  following  language:     "The  defendant  was 

3  .  j^ygQ.  held  on  preliminary  examination,  as  is  shown 

mfsconductof  t>y   the    evidence,   and    indicted   by   the  grand 
iieT:  ^refer^^'  jury.     He   has    been    tried    twice  in  this  court 

once  to  former   ,  .  /•    .       i  -n     *  t 

verdict.  by   a  jury   oi   twelve    men.     rorty   men   have 

tried  this  defendant  on  this  charge,  and  have  found  him 
guilty."  It  appears  by  the  record  before  us  that  the  district 
court  had  set  aside  one  verdict  of  conviction  against  the 
defendant  before  that  from  which  tlie  former  appeal  was 
taken,  but  the  ground  upon  which  that  was  done  is  not  shown. 
Section  4488  of  the  Code  has  reference  to  new  trials  in 
criminal  cases,  and  is  as  follows  :  "  The  granting  of  a  new 
trial  places  the  parties  in  the  same  position  as  if  no  trial  had 
been  had.  All  the  testimony  must  be  produced  anew,  and 
the  former  verdict  cannot  be  used  or  referred  to  either  in 
evidence  or  argument."  The  reference  by  the  district  attor- 
ney to  the  former  verdicts  was  in  violation  of  the  last  pro- 
vision of  this  section.  It  was  also  as  clearly  a  violation  of 
the  legal  rights  of  the  defendant.     Every  man  accused  of 
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a  public  offense  has  the  right  to  have  the  independent  and 
deliberate  judgment  of  his  triers  pronounced  upon  the  evi- 
dence adduced  upon  his  trial.  But  in  this  case  the  fact  that 
two  juries,  who  had  listened  to  substantially  the  same  evi- 
dence, had  been  convinced  by  it  that  the  defendant  was 
guilty,  was  called  to  the  attention  of  those  who  were  trying  him, 
and  whose  duty  it  was  to  determine  the  question  alone  from 
the  testimony  in  the  case;  and  this  was  done^  as  we  are  bound 
to  presume,  for  the  sole  purpose  of  influencing  their  judgment. 

The  deduction  to  be  drawn  from  the  statement  of  the  dis- 
trict attorney  is,  that  the  sufficiency  of  the  evidence  to  estab- 
lish that  defendant  is  guilty  of  the  crime  of  which  he  ia 
accused  was  established  by  the  former  verdicts.  It  does  not 
appear  that  this  argument  was  urged  by  the  district  attorney  ; 
but,  when  the  attention  of  the  jury  was  called  to  the  facts 
alleged  in  the  statement,  there  was  probably  but  little  neces- 
sity for  making  it. 

The  courts  are  often  subjected  to  criticism  for  disturbing 
verdicts  in  criminal  causes  upon  what  are  denominated  tech- 
nical grounds  ;  but  the  legislature  has  been  careful  to  pre- 
scribe the  rules  which  must  govern  the  trial  of  such  causes, 
and  it  is  the  province  and  duty  of  the  courts  to  administer 
the  law  as  it  is  written.  If  one  express  provision  of  the 
statute  may  be  disregarded  in  a  particular  case,  others  may 
be  violated  in  other  cases  ;  and  there  would  not  only  be 
uncertainty  in  the  administration  of  the  law,  but  all  rights 
of  persons  and  property  would  be  put  in  jeopardy.  The 
rule  established  by  the  section  quoted  above  is  absolutely 
essential  to  fairness  and  justice  in  the  retrial  of  criminal 
causes  ;  and  it  would  be  the  law  on  the  question  independ- 
ently of  any  statutory  provision. 

As  we  reach  the  conclusion  that  the  judgment  ought  to 

be  reversed  on  this  ground,  we  do  not  consider  the  question 

of  the  sufficiency  of  the  evidence  to  sustain  the  verdict. 
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We8t  V.  Fitzgerald,  Sheriff,  and   Lamb  bt  al.,  Inter- 

VKN0R8. 

1.  Appeal:  subsrqubnt  satisfaction  of  appellant's  claim:  dis- 
missal. Under  g  B2I2  of  the  Code,  where,  subsequent  to  an  appeal 
taken,  the  appellant's  claim  is  satisfied,  the  appeal  must  be  dismissed. 

2  Mortgage:  satisfaction  op  junior  men  by  redemption.  Wh^re 
a  senior  mortgage  has  been  foreclosed  and  the  land  sold  thereunder,  and 
a  junior  mortgagee,  who  has  also  a  chattel  mortgage  to  secure  his  debt, 
redeems  from  the  sale  more  than  six  and  less  than  nine  months  from 
the  date  thereof,  without  entering  upon  the  sale  book,  within  ten  days 
after  the  expiration  of  nine  months  from  the  day  of  sale,  **  the  utmost 
amount  that  he  is  willing  to  credit  upon  his  claim,"  such  redemption 
will  operate,  under  §  31 15  of  the  Code,  to  satisfy  the  whole  of  his  debt, 
{I jamb  V.  Feelet/t  71  Iowa,  742,  followed,)  and  will  bar  all  proceedings 
to  enforce  the  chattel  mortgage  securing  such  claim. 

Appeal  from  Tama  DistriGt  Court. 

Thursday,  June  30. 

Action  of  replevin  brought  against  Fitzgerald,  sheriff, 
to  recover  the  possession  of  two  horses  which  he  had 
seized,  and  was  about  to  sell,  under  a  cliattel  mortgage. 
Lamb  and  another,  the  mortgagees,  intervened.  There  was  a 
judgment  upon  a  verdict  for  plaintiff.  Defendant  and  the 
intervenors  appeal. 

Stmible^  Kinne  c6  Stiger^  for  appellant. 

Stivers  A  Loutham  and  J,  W.  Willettj  for  appellee. 

Bbjk,  J. — I.  This  cause  was  submitted  to  us  for  deter- 
mination with  a  motion  by  plaintiff  to  dismiss  the  appeal. 
As  we  have  reached  the  conclusion  that  the  motion  ought  to 
be  sustained,  it  becomes  necessary  to  state  only  the  facts  dis- 
closed by  the  record  which  are  involved  in  the  motion  and 
demand  consideration  in  determining  it.  Feeley  and  wife 
executed  a  mortgage  upon  certain  land  to  Montgomery,  to 
secure  a  note  executed  by  Feeley.     Subsequently  they  exe- 
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cuted  anolher  mortgage  to  Bracken  &  Goodell  on  the  same 
land,  and  a  chattel  mortgage  covering  the  horsea  in  contro- 
versy, to  secure  a  promissory  note  made  to  these  mortgagees. 
The  fii-st  mortgage  v^as  foreclosed,  and  the  land  purchased 
under  the  decree  of  foi*eclosure  by  the  mortgagee.  Lamb, 
one  of  the  intervenors,  having  acquired  the  second  mortgage 
and  the  note  secured  thereby,  after  six  months  from  the  day 
of  sale  of  the  land  under  the  decree  of  foreclosure  of  the 
first  mortgage,  and  before  the  expiration  of  nine  months, 
procured  an  assignment  of  the  certificate  of  sale  of  the  land 
executed  by  the  sheriff  to  Montgomery,  and  filed  a  proper 
paper  in  the  office  of  the  clerk,  required  to  make  redemption 
as  a  junior  incumbrancer,  which  was  duly  noted  upon  the 
proper  records.  But  he  made  no  statement  of  the  amount 
he  was  willing  to  credit  upon  his  junior  mortgage.  He 
refused  to  permit  plaintiff,  who  purchased  the  land  of  Fceley, 
to  redeem,  without  paying  the  full  amount  due  upon  both 
mortgages.  Afterwards  a  sheriff's  deed  for  the  property  was 
executed  to  him. 

Lamb,  seeking  to  enforce  his  chattel  mortgage,  caused  the 
sheriff  to  seize  the  property  in  dispute  for  the  purpose  of 
selling  it  under  that  mortgage.  Plaintiff,  who  had  purchased 
the  horses  of  Feeley,  brought  this  action  of  replevin  against 
tlie  sheriff  to  recover  possession  thereof.  Defendant  Lamb 
did  not  obtain  his  sheriff's  deed  until  after  the  appeal  was 
taken  in  this  case,  and  he  did  not  make  the  redemption  from 
the  sheriff's  sale,  under  his  junior  mortgage,  until  after  this 
suit  was  commenced-  These  facts  are  shown  by  the  record 
before  us,  and  are  not  disputed  by  the  parties. 

11.     Plaintiff's  motion  to  dismiss  the  appeal  is  based  upon 

the  ground  that  Lamb's  debt,  secured  by  the  chattel  mortgage, 

1.  appbal:       ^^  wholly  satisfied  and  discharged   by   his  re- 

sa^acSeiiof  demption  from  the  sheriff's  sale  under  the  senior 

cBSmi^dL-      mortgage,  and  therefore  he  cannot  further  prose- 

tiiiss&l  

cute  the  appeal.     This  motion  is  authorized   by 
Code,  §  3212.     If  defendants'  debt,  secured  by  the  chattel 
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mortgage,  which  he  seeks  to  enforce  by  the  sale  of  the 
property  in  controversy,  is  satisfied  and  diseJiarged,  he 
plainly  has  lost  his  right  to  proceed  against  it ;  and  this 
appeal,  by  which  he  attempts  to  enforce  the  debt  and  mort- 
gage, which  hare  been  satisfied  and  discharged,  ought  not  to 
be  further  prosecuted,  and,  under  the  section  of  the  Code 
just  cited,  ought  to  be  dismissed. 

III.  The  only  question  we  are  called  upon  to  determine 
is  this  one :     Did  the  redemption  from  the  sale  under  the 

senior  mortgage  operate  to  satisfy  and  discharge 
funkf?^il?i"by  defendants'  debt  ?  Redemption  in  all  cases, 
redemption,  except  where  otherwise  provided  by  statute,  has 
the  effect  to  discharge  and  satisfy  the  whole  of  the  debt 
and  lien  under  which  it  is  made.  Such  is  the  effect  of  the 
statutes  authorizing  redemption,  and  they  are  based  upon 
the  obvious  reason  that  it  would  be  inequitable  and  unjust 
to  permit  a  junior  lienholder  to  redeem  under  his  lien,  and 
yet  enforce  it  against  the  debtor  as  though  no  redemption 
had  been  made.  If  he  could  do  this  he  would  take  the 
place  of  the  senior  lienholder,  without  any  benefit  to  the 
debtor,  which  is  utterly  in  conflict  with  the  reasons  and 
principles  upon  which  the  statutes  authorizing  redemptions 
are  based. 

But  our  statutes,  in  view  of  the  fact  that  the  debt  of  a 
junior  lienholder  may,  when  added  to  the  amount  for  which 
the  land  was  sold  upon  a  senior  judgment,  exceed  the  value 
of  the  land  sold,  provides  that  a  part  only  of  the  lien  of  the 
redemptioner  may  be  satisfied  if  he  pursues  the  course 
therein  pointed  out.  This  statute  is  intended  to  give  such  a 
lienholder  an  opportunity  to  redeem  without  discharging  all 
of  his  debt.  Its  operation  is  just  to  him,  as  well  as  benefi- 
cial to  the  debtor,  by  inducing  the  creditor  to  take  his  prop- 
erty in  payment  of  his  debt  to  the  full  extent  of  its  value. 
To  authorize  redemption  without  discharging  the  whole  of 
the  redemptioner's  lien,  the  statute  requires  that  he  must 
cause  to  be  entered  upon  the  sale-book  <^  the  utmost  amount 
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that  be  is  willing  to  credit  upon  his  claim."  Thismust  be  done 
within  ten  days  after  the  expiration  of  nine  months  from  the 
day  of  sale.  (Code,  §  3116.)  See  Larab  v,  Feeley^  71  Iowa,  742. 

lY.  Counsel  for  defendant  insist  that  the  section  just 
cited,  and  those  connected  with  it,  pertaining  to  redemption 
made  without  satisfying  the  whole  of  the  redemptioner's 
claim,  (sections  3113-3119,)  are  applicable  alone  to  cases 
where  redemptions  are  made  after  the  expiration  of  nine 
months  from  the  sales.  In  support  of  this  position  they  cite 
Wilson  V,  Conklin,  22  Iowa,  452,  and  Goode  v.  CummingSy 
35  Id.,  67.  But  a  little  consideration  of  these  cases  reveals 
the  fact  that  whatever  is  said  as  to  the  applicability  of  these 
sections  to  cases  of  redemption  after  nine  months  from  the 
day  of  sale  pertains  only  to  the  right  and  manner  of  redemp- 
tion, and  not  to  its  effect  to  satisfy  the  claim  of  the  redemp- 
tioner.  The  eflfect  is  contemplated  in  Code,  §  3106,  which 
provides  that  subsequent  redemptioners  shall  pay  off  the 
claim  of  the  prior  redemptioners,  together  with  the  amount 
for  which  the  land  was  sold,  thus  showing  that  the  whole  of 
the  redemptioner's  claim  is  added  to  the  amount  of  the  sale, 
and  constitutes  the  sum  for  which  the  redemptioner  holds 
the  land.  SoWy  if  the  redemptioner  holds  the  land  for  the 
whole  of  his  claim  and  the  amount  of  the  sale,  it  is  obvious 
that,  upon  obtaining  a  deed  and  title  to  the  land,  the  whole 
of  his  claim,  as  well  as  the  amount  of  the  sale,  is  satisfied 
and  discharged. 

As  we  have  pointed  out,  the  claim  of  the  redemptioner  is 
fully  satisfied,  unless  he  indicates  upon  the  record  the  amount 
he  purposes  to  credit  thereon.  (Code,  §  3114.)  Now,  if  this 
provision  is  applicable  only  to  the  cg,se  of  redemption  after 
the  expiration  of  nine  months  from  the  day  of  sale,  it  follows 
that  redemption  made  before  that  time  will  result  in  the  sat- 
isfaction in  full  of  the  redemptioner's  claim,  for  he  cannot 
avail  himself  of  the  provision  of  the  statute  authorizing  him 
to  hold  a  part  of  his  claim  unpaid,  because  it  is  not  applica- 
ble to  the  redemption  he  makes. 
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sd  not  inquire  whether  one  redeeiniog  before  the 
1  of  nine  months  may,  by  indicating  upon  the  sale- 
amount  he  is  willing  to  credit  on  his  claim,  exempt 

his  claim  from  satisfaction,  for  the  reason  that  it 
ittempted  at  any  time  by  defendant.  The  qaestion, 
,  does  not  arise  in  this  case. 

Lch  the  conclusion  that  delend»nt's  whole  claim  was 

d  by  his  redemption,  and  his  chattel  mortgage  was 

He  has,  therefore,   since  the  appeal  was  taken  in 

lost  all  right  to  enforce  his  mortgage.  The  appeal 
refore,  upon  plaiiitifi''s  motion,  be 
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isursDoe:  parol  waitbb  bt  compani  or  coMomoH  or 
:  ADTBORITT  OF  QKNEBAL  AflBNT.  It  u  the  settled  doctrine  of 
itethat  anycondilioaofacontract  of  JosiirAnce  maybe  waived  bj 
by  the  ioautance  company.  (VieU  v.  Oermartia  /ft*.  Co.,  26 
[.)  AccordiDgly,  where  the  orifilnal  pohcy  was  issued  for  one 
ut  before  the  end  of  the  year  a  new  biiildius'  was  erected  within 
eet  of  the  insured  building,  which  by  the  terms  of  the  policy  ren- 
t  void,  but  before  the  end  of  the  year,  and  after  the  erection  of 
ff  buildinf;,  the  company's  t^naial  a){ent,  who  hod  auUiority  to 
poD  risks,  visited  the  place,  and,  upon  inquiry  by  the  amured  aa 
effect  of  the  new  building  opon  the  risk,  stated  to  bim  that  it 
lOt  atfed,  theinsDred  buildinK,  or  increoaatlierLsb:  or  hazard,  and 
3nd  of  the  year  tlie  as jiired  procured  a  renewal  of  the  insurance 
18  original  policy  for  another  year,  without  calling  thecompany'i 
on  to  the  fact  of  the  erection  of  the  new  building,  and  the  new 
ig  was  afterwaids  destroyed  by  fire,  which  was  communicated  to  the 
I  building  and  destroyed  it  also,  held  that  the  company  could 
Old  liability  on  the  policy,  aa  thus  renewed,  on  the  ground  that 
mred  had  not  informed  the  company,  at  the  time  of  the  renewal. 
erection  of  theuew  buildinff,  as  required  by  the  policy;  because 
neral  agent's  knowledge  of  the  facta  was  the  knowledge  of  the 
ny.  Hod  his  statements  to  the  insured  amounted  to  a  waiver  on  the 
'  the  company  of  the  condition  relied  on  to  defeat  the  poli<7. 
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Appeal  from  Harrison  District  Court, 
Thubsday,  Junk  30. 

Action  upon  a  policy  of  insurance  against  loss  by  fire. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiff.     Defendant  appeals. 

Sapp  cfe  Pusey^  for  appellant. 

n,  n.  Roadifer  and  S.  /.  Kiiig^  for  appellee. 

RoTHROOK,  J. —  The  property  insured  consisted  of  a  one- 
story  frame  building,  used  as  a  lawyer's  office,  and  the  law 
library  and  office  furniture  therein.  The  insurance  was  origi- 
nally effected  on  the  2d  da}'  of  December,  1882,  for  one  year. 
On  the  5th  day  of  December,  1883,  the  original  policy  was 
renewed  by  the  issuance  of  a  receipt  by  the  company  to 
the  plaintiff  for  a  renewal  premium  note.  The  renewal  was 
for  one  year,  and  the  property  was  destroyed  by  fire  on  the  8t1i 
day  of  August,  1884.  The  plaintiff  was  the  local  agent  of 
defendant  at  Logan,  in  Harrison  county,  where  the  property 
was  situated,  and  the  insurance  was  effected  and  renewed  by 
correspondence  with  the  company,  without  the  intervention 
of  a  soliciting  agent.  The  application  for  insurance  was  in 
writing;  and,  in  describing  the  location  of  the  insured  prop- 
erty, it  was  stated  that  on  the  east  of  the  law  office,  at  a  dis- 
tance of  seventy-five  feet,  there  was  "a  general  store  and 
dwelling."  It  is  not  claimed  that  this  part  of  the  applica- 
tion was  at  the  time  untrue.  The  seventy-five  feet  between 
plaintiff's  property  and  the  general  store  and  dwelling  was 
then  vacant  ground;  but,  during  the  first  year  after  the 
insurance  was  effected,  a  two-story  brick  store-building  was 
erected  on  the  vacant  ground,  the  west  wall  of  which  was 
from  fourteen  to  sixteen  inches  from  the  insured  building. 
This  new  building  was  substantially  and  well  built,  with  a 
metallic  roof,  and  with  fire  wall  extending  above  the  roof,  and 
there  were  no  openings  in  the  wall  next  to  the  plaintiff's 
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premises.  The  new  building  was  destroyed  by  fire,  and  the 
fire  which  consaraed  the  plaintiff's  property  was  communi- 
cated thereto  from  the  brick  building. 

It  is  claimed  by  the  defendant  that  it  had  no  knowledge 
of  the  erection  of  this  new  building;  and  that,  by  reason  of  the 
erection  thereof,  the  policy  of  insurance,  and  the  renewal  there- 
of, became  and  were  void.  There  is  some  controversy  between 
the  parties  as  to  whether  the  erection  of  the  new  building 
was  material  to  the  risk;  but,  in  the  view  we  take  of  the  case, 
tliat  question  becomes  immaterial.  The  appeal,  as  we  view 
it,  must  be  determined  upon  the  question  made  by  the  plaint- 
iff, that,  oonceding  that  the  new  building  was  material  to  the 
risk,  the  defendant,  before  and  at  the  time  of  the  renewal  of  the 
policy,  had  notice  that  the  new  building  had  been  erected, 
and  waived  any  right  it  had  under  its  contract  of  insurance 
to  avoid  the  policy.  Some  question  is  made  upon  the  rulings 
of  the  court  upon  the  competency  of  certain  evidence,  which 
we  do  not  deem  it  necessary  to  specially  notice.  "We  dis- 
cover no  error  in  any  of  these  rulings.  The  fact  is,  the 
rights  of  the  parties,  as  it  appears  to  us,  depend  upon  the 
single  question  whether  there  was  a  waiver  of  certain  condi- 
tions and  stipulations  in  the  policy,  and  no  incompetent  evi- 
dence was  introduced  upon  this  subject. 

The  defendant,  in  its  answer,  relied  as  a  defense  upon  the 
following  provisions  in  the  policy,  which,  for  convenience,  we 
copy  from  the  answer:  "  That  if  any  application,  survey,  plan 
or  description  of  the  property  herein  insured  has  been  given, 
such  application,  survey,  plan,  or  description  shall  be  consid- 
ered a  part  of  this  contract,  and  a  warranty  by  the  assured ; 
and  any  false  representation  by  the  assured  of  the  condition, 
situation,  or  occupancy  of  the  property,  or  any  omission  to 
make  known  every  fact  material  to  the  risk,  *  *  *  or 
any  misrepresentation  whatever,  either  in  the  application  or 
otherwise,  *  *  *  or  if  the  risk  be  increased 
by  the  erection  or  occupation  of  neighboring  buildings,  or 
by  any  means  whatever,  without  the  assent  of  the  company 
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indorsed  liereon,  *  *  *         then,  and  in  every 

Buch  case,  this  policy  shall  be  void."  And  defendant  further 
says  that  it  is  provided,  among  the  conditions  and  stipula- 
•tions  of  said  policy,  which  are  made  a  part  thereof,  among 
other  things,  that  '^this  insurance,  the  risk  not  being  changed, 
may  be  contined  for  such  further  time  as  may  be  agreed  on, 
provided  the  premium  therefor  is  paid  and  indorsed  on  this 
policy,  or  a  receipt  given  for  the  same;  and  it  shall  be  con- 
sidered as  continued  under  the  original  representations,  and 
for  the  original  amount  and  divisions,  unless  otherwise  spec- 
ified in  writing;  but  in  case  there  shall  have  been  any 
change  in  the  risk,  either  in  itself  or  by  neighboring  build- 
ings, or  otherwise,  not  made  known  to  the  company  by  the 
assured  at  tlie  time  of  the  renewal,  this  poli/3y  and  renewal 
shall  be  vpid." 

These  are  the  grounds  upon  which  the  defense  is  placed  in 
the  answer.  In  two  elaborate  arguments  by  counsel  for  the 
defendant,  other  parts  of  the  contract  of  insurance,  found  on 
the  face  and  back  of  the  policy,  and  in  the  written  applica- 
tion for  insurance,  are  cited  and  commented  on  as  defenses 
to  the  action.  Among  them  is  the  following  condition  found 
in  the  policy:  "That  no  condition,  stipulation,  covenant,  or 
clause  hereinbefore  referred  to  shall  be  altered,  annulled,  or 
waived,  or  any  clause  added  to  these  presents,  except  by  writ- 
ing indorsed  liereon,  or  annexed  hereto,  by  the  president  or 
secretary,  with  their  signatures  affixed  thereto."  It  may  be 
doubted  whether  the  defendant  should  be  allowed  to  rely  on 
other  grounds  of  defense  than  those  pleaded;  but,  as  they 
are  all  of  the  same  general  character,  and  as  we  hold  that, 
under  the  instructions  of  the  court  to  the  jury,  it  was  com- 
petent for  the  jury,  under  the  evidence,  to  return  a  verdict 
for  the  plaintiff,  notwithstanding  all  of  the  conditions  should 
he  considered,  we  need  not  consider  these  conditions  further 
than  to  apply  the  evidence  and  instructions  thereto,  which 
we  will  now  proceed  to  do. 

The   plaintiff   claimed   in   his   reply  to   the   defendant's 
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answer  that,  after  said  new  building  had  been  erected,  one 
Ayerst,  the  general  agent  of  the  defendant,  called  upon 
plaintiff,  and  plaintiff  inquired  of  said  general  agent  what 
effect  the  erection  of  the  new  building  would  have  upon' 
plaintiff's  risk,  and  that  plaintiff  was  informed  by  said  gen- 
eral agent  that  the  erection  thereof  could  not  affect  the 
insured  building,  or  increase  the  risk  or  hazard. 

Upon  this  vital  and  controlling  question  in  the  case,  the 
court  instructed  the  jury  as  follows: 

"(3)  Plaintiff  claims  that  defendant  had  notice  of  the 
erection  of  the  buildings  through  one  Ayerst,  who,  plaintiff 
claims,  was  the  general  agent  of  said  defendant.  Now,  notice 
or  knowledge  of  the  erection  of  the  buildings  must  have 
come  to  the  company  before  the  renewal.  If  the  man 
Ayerst  was  the  general  agent  of  the  company,  and  he  had 
notice  of  the  erection  of  the  building,  and  if  he  had  author- 
ity to  bind  the  company  through  his  knowledge,  then  the  com- 
pany had  notice;  but  if  Ayerst  did  not  have  notice, 
or  if  he  did,  and  did  not  have  the  authority  to  bind  the  com- 
pany by  his  knowledge,  or  by  notice  to  him,  then  the  com- 
pany is  not  bound,  and  you  should  find  for  the  defendant. 

"  (4)  When  one  is  the  general  agent  of  an  insurance  com- 
pany for  the  transaction  or  management  of  any  and  all  of  its 
business,  then  such  agent  can  bind  such  company  with  refer- 
ence to  such  transaction  or  management.  Where  one  is 
general  agent  only  for  the  transaction  of  some  particular 
business  for  an  insurance  company,  then  he  can  only  bind 
such  company  in  the  transaction  of  the  particular  business 
which  he  is  by  the  company  employed  to  transact.  So,  if 
you  find  that  Ayerst  did  have  notice,  before  the  renewal,  of 
the  erection  of  the  building  to  the  east  of  plaintiff's,  then 
it  will  be  your  duty  to  find  what  was  the  power  of  said  Ayerst  at 
said  time.  If  he  did  have  notice  before  the  renewal,  and 
then  had  the  power  to  transact  any  or  all  of  the  business  of 
the  defendant,  with  reference  to  insuring  the  property  and 
granting  renewals,  then  he  was  such  agent  as  could  bind 
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defendant.  If,  however,  he  was  only  an  agent  of  the  defend- 
ant's to  establish  local  agencies,  and  superintend  the  same,  and 
had  not  the  power  to  grant  policies  or  renewals,  then  he  could 
not  bind  defendant;  and  if  he  was  such  agent^  and  such  only, 
then  notice  or  knowledge  to  him  would  not  bind  the  com- 
pany, unless  it  was  by  him  communicated  to  defendant's 
secretary  or  president." 

The  question  for  the  jury  to  determine  was  whether  Ayerst 
was.  such  general  agent  as  that  knowledge  imparted  to  him 
should  be  imputed  to  and  bind  the  defendant.  It  must  be  admit- 
ted, we  think,  that  the  instructions  contain  correct  propositions 
of  law;  and,  notwithstanding  the  form  of  them  is  criticised 
by  counsel,  we  think  they  plainly  and  correctly  state  the 
facts  upon  which  the  rights  of  the  parties  depend.  And  we 
must  be  permitted  to  dispose  of  much  of  the  argument  of 
counsel  for  appellant  upon  notice  and  waiver  of  the  condi- 
tions of  the  policy  by  a  reference  to  the  case  of  Viele  v. 
Oermania  In%.  Co,^  26  Iowa,  1,  because  that  case  disposes 
of  nearly  every  debatable  question  in  the  case  at  bar.  It 
has  become  the  settled  law  of  this  state,  and  no  one  now 
questions  its  binding  authority  upon  this  court.  Under 
the  doctrine  of  that  case,  any  conditions  of  a  contract  of 
insurance  may  be  waived  by  parol  by  the  insurance  company. 
The  only  question  about  which  any  controversy  can  arise 
is,  whether  the  company  had  notice,  and  thereby  waived  the 
conditions.  That  is  a  question  of  fact;  and,  if  the  evidence 
warrants  the  finding  that  it  did  have  such  notice,  it  is  an 
end  of  the  case.  And  this  depends  upon  the  relation  that 
Ayerst  sustained  to  the  company. 

The  evidence  upon  that  question  is  as  follows:  It  appears 
from  the  testimony  of  the  secretary  of  the  company  that  at 
one  time  Ayerst  had  control  of  the  local  agencies  in  the  state. 
The  witness  further  testifies  as  follows:  "He  [Ayerst]  exam- 
ined business  at  the  request  of  the  secretary,  and  signed  his 
own  name  to  letters  approving  risks  at  one  time.  He  did 
this  a  part  of  the  year  1883.     Late  in   1883  it  was  quite  a 
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part  of  his  business  to  pass  on  risks  that  were  to  be  accepted. 

He  assisted  in  examining  the  details  of  the  business  when  in 

the  office;  that  is,  when  he  was  not  on  the  road."     It  further 

appears  from  certain  letters  sent  out  by  the  company,  and  signed 

by  Ayerst  as  general  agent,  that  he  passed  upon  risks;  and 

these  letters  were  written  near  the  time  that  it  is  shown 

that  he  had  express  notice  of  the  erection  of  the  new  build- 

ing.     These  letters,  as  well  as  letters  written  by  the  secretary, 

had  letter-heads  in  which  the  name  of  Ayerst  appeared  as 

"  General  Agent."     It  thus  appears  that,  at  the  time  when 

the  notice  was  given  to  Ayerst,  he  was  not  only  general  agent 

whose  duties  required  him  to  superintend  local  agents,  but 

he  had  authority  to  pass  upon  applications  for  risks  presented 

to  the  company  at  its  office. 

It  seems  to  us  that  there  can  be  no  doubt  that  the  jury 

were  warranted  in  finding  that  notice  to  him  was  notice  to  the 

company.     It  ought  to  be  stated,  too,  that  this  notice  was 

given  to  the  company  before  the  renewal  of  the  policy  and 

the  receipt  of  the  insurance  premium.     Charged  with  this 

knowledge,  the  defendant  ought  not  to  be  allowed  to  remain 

silent  until  the  expiration  of  the  policy,  and  renew  it,  and 

then  repudiate  the  contract.     It  was  its  right  to  cancel  its 

policy  if  it  did  not  desire  to  carry  the  risk;  and,  as  Ayerst 

had  power  to  pass  upon  risks,  he  should  have  passed  upon 

this  one.     It  is  no  defense  to  claim  that  it  does  not  appear 

that  Ayerst  was  engaged  in  investigating  this  risk  when  he 

received  the  notice.    The  evidence  shows  that  he  had  authority 

to  pass  upon  risks  generally,  and  notice  to  him  was  just  as 

binding  as  if  given  to  the  secretary  of  the  company. 

We  think  the  judgment  must  be 

Afhsmsd. 
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1.  Vendor  and  Vendee:  title  bond:  tihb  as  bssbnoe:  failure  to 

pat:  fobfbiturb.  One  who  parchases  land  and  takes  a  bond  for  a 
deed  In  which  time  is  made  the  essence  of  the  contract,  and  then  fails  to 
make  payment  as  stipulated,  forfeits  all  right  to  the  land,  and  his  rights 
are  extinguished  at  the  option  of  the  vendor.  (Compare  Iowa  Railroad 
Land  Co.  v.  Mickel,  41  Iowa,  402.) 

2.  Trespass:  raising  crop  on  another's  land:  who  entitled  to 

CROP.  Where,  against  the  directions  of  the  real  owner  of  land,  one  who 
holds  a  lease  therefor  from  another,  who  has  no  title,  proceeds  to  raise  a 
crop  thereon,  such  crop  belongs  to  the  real  owner,  and  he  may  recover 
it  by  replevin  from  him  who  raised  it. 

Appeal  from  Ia/oii  Circuit  Court. 
Thubsday,  June  30. 

AoTioN  in  replevin.  There  was  a  trial  to  the  court,  and 
judgment  was  rendered  for  the  defendant.  The  plaintiff 
appeals. 

Van  Wagenen  (6  McMillerhy  for  appellant. 

Alfred  Morton^  for  appellee. 

Adams,  Ch.  J. — ^This  action  was  brought  by  the  plaintiff, 
Augusta  Schmidt,  to  obtain  possession  of  a  crop  of  grain. 
The  defendant  had  raised  the  same,  and  claimed  to  be  entitled 
to  it  by  reason  of  such  fact.  It  is  undisputed  that  the  plaint- 
iff held  the  legal  title  to  the  land  from  a  time  anterior  to  the 
sowing  of  the  grain.  The  plaintiff's  deed  was  offered  in  evi- 
dence, and  testimony  was  also  introduced  by  her  showing 
that,  before  the  grain  was  sown,  she  notified  the  defendant  of 
her  ownership,  and  forbade  him  from  cultivating  the  land  or 
attempting  to  raise  a  crop.  He  claimed,  however,  a  right  to 
occupy  and  cultivate  the  land  as  a  tenant  of  one  Bankin. 
The  plaintiff's  evidence  was  sufficient,  standing  by  itself,  to 
make  a  case  for  her,  and  the  question  is  as  to  whether  the 
facts  established  by  the  defendant  were  sufficient  to  overcome 
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it.  In  our  opinion,  they  were  not.  The  facts  appear  to  be 
that  at  one  time  Rankin  was  the  equitable  owner  of  the  land, 
and  as  such  rented  it  to  the  defendant,  who  went  into  pos- 
session. Kankin  held  under  a  bond  for  a  deed.  But  time 
was  made  of  the  essence  of  the  contract,  and  Kankin  failed 
to  make  the  payments  as  the  bond  required,  and  when  they 
were  afterwards  tendered  the  vendor  refused  to  receive  them, 
because  not  made  in  time.  He  then  sold  the  land  to  the 
plaintiff,  who  claimed  possession  of  it,  and  gave  notice  to  the 
defendant  as  above  stated,  and  forbade  him  from  raising  a 
crop.  It  seems  to  us  that,  upon  this  state  of  facts,  Rankin's 
interest  in  the  land  became  extinguished.  Iowa  Railroad 
Land  Go.  v,  Miohel^  41  Iowa,  402. 

The  defendant's  forbidden  acts  in  proceeding  to  raise  a 
crop,  and  in  excluding  the  plaintiff  from  the  land,  were 
wrongful,  and  we  cannot  hold  that  out  of  his  wrongful  acts 
a  right  accrued  to  him  in  the  crop. 

We  think  the  judgment  must  be 

RsvuBasD. 
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1.  Seduction:  bvidbncb  insufficient  to  establish.  The  evidence 
in  this  case  considered  (see  opinion)  from  which  it  appears  that  plaintiff 
was  informed  by  defendant  before  the  alleged  seduction  was  accom- 
plished that  his  object  in  visiting  her  was  to  procure  seznai  intercourse, 
and  that  she  was  indaced  to  yield  to  him,  not  by  any  false  promise,  nor 
by  flattery,  nor  by  artifice  or  deception,  bat  because  he  stated  that  if  she 
did  not  yield  he  would  abandon  her  and  go  with  other  women.  HM 
that  this  evidence  was  insuffident  to  establish  a  case  of  seduction,  and 
that  a  Terdict  for  plaintiff  should  have  been  set  aside. 

Aj^eal  from  Mills  Circuit  Cou/rt. 

Thursday,  June  30. 

The  petition  states  that  in  '<  June,  1883,  the  defendant,  by 
artifice  and  false  promises,  by  false  pretense  of  affection  for 
her,  and  by  false  promises  of  marriage,  and  other  artifice  and 
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false  promises,  did  seduce  and  debauch  her,  she  being  at  the 
time  an  unmarried  female  of  previous  chaste  character." 
The  defendant  denied  the  allegations  in  the  petition.  Trial 
by  jury,  verdict  and  judgment  for  the  plaintiff,  and  defend- 
ant appeals. 

Lewis  <b  Young  and  Watkins  <&  Williams^  for  appellant. 

A.  JR.  Anderson  and  Stone  <6  Gilliland,  for  appellee. 

Seevejis,  J. — ^The  plaintiff  was  a  witness  in  her  own  behalf, 
and  she  testified  that  prior  to  July,  1882,  she  became 
acquainted  with  the  defendant,  and  that  he  had  visited  her 
frequently  at  her  home,  and  paid  her  considerable  attention. 
At  the  time  above  stated  he  took  her  in  a  buggy  to  Glen- 
wood,  several  miles  distant  from  her  home,  and  there  had 
sexual  intercourse  with  her.  Thereupon  the  defendant 
pleaded  the  statute  of  limitations,  and,  as  this  action  was  not 
commenced  until  November,  1884,  it  is  not  claimed  that  if 
plaintiff  was  seduced  at  the  time  above  stated  she  can  recover 
damages  therefor.  The  plaintiff  at  the  time  above  stated 
was  about  twenty-five  years  old,  and  she  testified  that  the 
defendant  frequently  had  sexual  intercourse  with  her  between 
July,  1882,  and  the  last  of  August  following.  During  that 
time  the  plaintiff  testifies  she  determined  to  reform,  and  for 
this  purpose,  at  least  in  part,  she  went  to  Kansas,  in  Septem- 
ber, 1882,  and  remained  there  until  April,  1883,  when  she 
returned  to  her  home  in  Iowa,  and  she  testified  that  no  one 
had  sexual  interco.urse  with  her  during  the  time  she  was 
absent  in  Kansas.  The  court  submitted  to  the  jury  the 
question  whether  the  plaintiff  had  reformed  and  was  of  chaste 
character  at  the  time  she  claims  the  second  seduction  took 
plivce,  which  was  in  June,  1883.  Within  a  day  or  two  after 
plaintiff's  return  from  Kansas,  defendant  called  on  her,  and 
they  took  a  buggy  ride,  and  in  relation  thereto,  and  the  sub- 
sequent acts  and  conduct  of  the  parties,  the  plaintiff  testified 
as  follows:   "  Boehncr  came  Sunday  afternoon  about  2  o'clock. 
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Asked  me  to  go  buggy  riding.  Told  him  I  would.  Went 
as  soon  as  he  got  the  team.  I  loved  him  still.  He  wanted 
me  to  do  the  same  tliat  afternoon  as  we  did  before  I  went 
away.  I  told  him  I  did  not  wish  to.  Had  made  resolutions, 
and  wanted  to  keep  them.  He  pulled  up  my  clothes  and  felt 
of  my  person  that  afternoon.  Told  him  I  did  not  want  him 
to;  that  I  thought  that  was  as  bad  as  the  act  itself.  He 
finally  stopped  when  he  found  I  would  not  give  up.  Saw 
him  the  next  Sunday  at  home.  He  tried  to  do  the  same  as 
before.  I  did  the  same  as  before.  Told  him  it  was  no  use 
talking;  would  not  give  up.  He  said  if  I  did  not  go  with 
liim  he  would  go  with  some  other  girl;  that  he  could  get 
around  any  of  the  women.  He  kept  coming  to  see  me,  and 
I  told  him  I  did  not  want  him  to;  said  he  was  coming  any- 
way. After  I  came  back  from  Kansas  saw  him  almost  every 
Sunday,  He  told  me  that  he  loved  me,  and  called  me  '  Dear 
May '  lots  of  times.  Thought  more  of  me  than  any  other 
girl  he  ever  saw,  because  he  said  he  knew  I  had  never  been 
with  any  other  man.  *  *  *  ^^  were  out 
riding  one  Sunday  evening,  and  as  we  came  back  we  passed 
one  of  his  houses,  and  he  said:  '  May,  that  is  where  you  and 
I  are  going  to  live  when  we  get  married.'  That  was  in  Sep- 
tember, 1883.  He  said  I  had  a  pretty  form,  and  I  was  very 
kissable,  and  had  pretty  eyes.  He  said:  <  May,  I  know  you 
are  better  than  me,'  and  when  I  told  him,  with  the  position 
I  had  at  the  time,  it  was  dreadful  for  me  to  do  as  I  had  done, 
he  says:  *0h,  the  smartest  of  girls  we  have  are  mean.' 
He  said  he  loved  me  better  than  any  one  else.  He  gave  rea- 
sons for  so  doing,  and  said  when  he  was  around  with  other 
girls  he  felt  different;  did  not  feel  as  much  at  home. 
*  *  *  He  said  he  had  a  regard  for  me,  because  he 
knew  I  was  a  virtuous  girl.  *  *  *  During  the 
month  of  June,  after  my  return  from  Kansas,  he  told  me  he 
loved  me,  and  I  thought  if  I  did  not  give  up  to  him  he  would 
marry  me.  I  thought  so  much  of  him.  He  says:  '  If  yon 
don't  do  as  I  want  you  to  I  will  go  with  some  other  girl.'    I 
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.could  not  bear  the  thoaght  of  his  going  with  any  one  else. 
He  said  if  I  would  do  as  he  wanted  me  to  he  wonld  .come 
and  see  me  all  the  time.  In  September  we  went  to  Sidney. 
On  the  way  home  he  says, '  May,  do  yon  think  yon  and  I 
eonld  live  happily  together?'  and  I  told  him  I  thought  we 
could,  and  I  says,  «Len,  I  will  be  as  true  as  steel,'  and  he 
says, '  I  know  you  would,'  and  changed  the  subject.  I  sub- 
mitted to  him  on  the  last  of  June,  north  of  town,  when  we 
were  out  buggy  riding,  about  two  months  after  my  return 
from  Kansas.  Came  home  last  of  April,  and  this  was  the 
last  day  of  Jnne.  He  succeeded  in  accomplishing  his  pur- 
pose by  telling  me  he  would  abandon  me,  and  go  with  some 
other  girl;  and  if  I  would  submit  to  him  he  would  stick  by 
me,  and  would  not  leave  me.  I  loved  him.  He  said  he 
could  go  with  any  woman;  Said  he  had  been  with  girls,  and 
proposed  the  thing,  and,  <  Oh,  they  thought  it  dreadful  at 
first;'  but  he  said  before  he  got  through  he  got  what  he 
wanted." 

"We  have  set  out  all  the  evidence  of  the  plaintiff  on  her 
examination  in  chief,  as  to  the  acts,  conduct  and  what  the 
defendant  said  after  the  plaintiff's  return  from  Kansas,  and 
up  to  the  time  what  is  clainned  as  the  second  seduction  took 
place.  After  this  last  period  there  were  frequent  acts  of  sex- 
ual intercourse  between  these  parties.  And  the  plaintiff 
further  testifies:  "I  felt  I  had  done  wrong  again.  I  told 
him  my  school  commenced  in  September,  and  I  felt  I  was 
imposing  on  the  people  to  go  and  teach.  I  could  not  look 
my  scholars  in  tlic  face.  It  seemed  as  though  I  could  see  it 
everywhere;  on  the  wall  and  all  around.  He  would  take  me 
out  to  my  school,  and  come  and  take  me  home.  I  told  him 
I  was  going  to  commence  with  the  new  year;  and  he  ]>rom- 
ised  if  I  would  just  once  more,  that  was  the  23d  day 
ot  December,  that  he  would  never  come  to  our  house  any 
more;  he  would  not  bother  me  any  more;  I  could  commence 
with  the  new  year;  and  I  did;  but  he  kept  coming  all  the 
Vol.  LXXII— 21 
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tinje,  and  I  would  not  go  to  the  door  and  let  him  in;  I  would 
let  some  of  the  rest  of  the  family.  The  last  time  I  had  inter- 
course with  him  was  December  23,  1883.  He  kept  coming 
there  just  the  same,  and  I  says:  '  Why,  Len,  you  promised 
you  would  not  come  any  more.'  '  Well,'  he  says,  <  I  can't 
help  it;'  and  he  kept  coming  till  I  left,  in  April,  1884.  Dis- 
covered I  was  about  to  become  a  mother  about  the  middle  of 
March,  1884." 

Counsel  for  the  appellant  insists  there  is  no  evidence  tend- 
ing to  show  that  the  plaintiff  was  seduced  in  June,  1883. 
^^  It  is  not  sufficient  to  establish  the  sexual  intercourse,  but 
the   plaintiff  must   show  that  defendant  accomplished  his 
purpose  by  some  promise  or  artifice,  or  that  she  was  induced 
to  yield  to  his  embrace  by  flattery  or  deception.     If  without 
being  deceived,  and  without  any  false  pretense,  deceit  or  arti- 
fice, she  voluntarily  submitted  to  the  connection,   the  law 
affords  her  no  remedy."     Sviith  v.  Milhivrn^  17  Iowa,  30. 
For  the  purpose  of  this  opinion,  it  will  be  conceded  that  there 
was  evidence  tending  to  show  that  the  plaintiff  had  reformed, 
and  was  of  chaste  character  in  June,  1883,     The  first  time 
the  defendant  was  in  company  with  the  plaintiff'  after  her 
return  from  Kansas  he  made  an  improi>er  proposal  to  her,  and 
took  indecent  liberties  with  her  person,  that  should  have 
shocked  a  matured  woman  of  chaste  character.     He  proposed 
sexual  intercourse,  which  she  refused,  and  she  objected  to 
the  liberties  taken  with  her  person.     There  was,  however,  no 
show  of  indignation  on  her  part  at  either  the  proposal  or  lib- 
erties taken.     He  kept  coming  to  see  her,  and  told  her  that 
he  loved  her,  and  she  thought  that  if  she  did  "  not  give  up  he 
would  marry  her;"  and  he  told  her,  "  If  you  don't  do  as  I 
want  you  to  I  will  go  with  some  other  girl."     She  then  was 
clearly  and  explicitly  advised  that  his  object  in  visiting  her 
was  to  obtain  sexual  intercourse.     This  was  before  the  claimed 
seduction  took  place.     Knowing  his  object,  she  permitted 
him  to  visit  her  frequently, and  he  finally  "accomplished  his 
purpose  by  telling  her  he  would  abandon  her,  and  go  with 
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6ome  other  girl,  and  if  she  would  submit  to  him,  he  would 
stick  to  her,"  The  plaintiff,  therefore,  being  a  chaste  woman, 
yielded  her  person  to  the  embrace  of  the  defendant,  knowing 
all  the  time  that  his  object  in  visiting  her  was  to  obtain 
sexual  intercourse,  simply  because  he  told  her  if  she  did  not 
yield  to  him  he  would  abandon  her  and  go  with  some  other 
girl;  that  is,  that  he  would  cease  to  visit  her.  It  must  be 
remembered  that  there  was  no  promise  of  marriage.  What 
was  said  in  relation  to  marriage  was  said  in  September,  and 
the  claimed  seduction  took  place  in  the  preceding  month  of 
June;  nor  was  there  any  false  promise  of  any  kind.  His 
declaration  that  he  would  abandon  or  cease  to  visit  her  clearly 
cannot  be  regarded  as  a  false  promise,  deceit  or  artifice.  It 
is  true,  there  is  evidence  tending  to  show  that  he  loved  her, 
and  that  she  loved  him,  and  that  he  said  "  she  had  a  pretty 
form,  was  very  kissable  and  had  pretty  eyes."  Whether  this 
was  said  before  or  after  the  claimed  seduction  does  not  appear, 
but,  conceding  it  was  before  that  time,  sexual  interrourse  was 
not  obtained  because  of  the  expression  of  love,  or  by  reason 
of  flattery.     It  was  not  for  these  reasons  that  she  yielded. 

The  conduct  of  the  defendant  is  indefensible,  when  viewed 
from  the  plaintiff's  standpoint,  or  from  the  standpoint  of 
morality  and  decency;  but,  as  we  have  seen,  the  plaintiff 
cannot  recover  simply  because  she  indiscreetly  permitted  the 
intercourse  to  take  place;  and,  as  there  is  no  evidence  tend- 
ing to  show  a  false  promise  or  any  deceit  or  artifice,  she  is 
not  entitled  to  recover,  and  therefore  the  court  should  have 
sustained  the  motion  for  a  new  trial. 

Kevb&bbd. 
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1.  Landlord  and  Tenants  assignhbitt  of  lease:  release  of  ten- 

ant BT  ACTS  OF  LANDLORD.  Plaintiff's  testate  leased  to  defendants  a 
hotel  for  a  term  of  five  years.  The  lease  provided  that  the  lessees  should 
not  assign  it  without  the  consent  of  the  lessor,  and  such  consent  was 
refused  when  asked.  Nevertheless  they  did  assign  their  lease  to  B.,  who 
thereupon  took  possession  of  the  property  and  used  it  for  the  purposes  of 
a  hotel,  and  the  lessor,  with  knowledge  of  such  assignment,  and  of  B.'s 
occupancy  of  the  property,  accepted  payments  of  rent  from  him,  and 
receipted  to  him  therefor,  and,  at  his  request,  made  repairs  and  altera- 
tions of  the  property,  and  finally,  upon  B.'s  abandonment  of  the  prop- 
erty, bought  of  him  the  x)ersonal  property  used  in  the  hotel,  and  cred- . 
ited  the  price  thereof  upon  the  rent,  and  thereupon  took  possession  and 
occupied  the  property  for  the  remainder  of  the  term.  Meanwhile  the 
lessor  made  no  demand  on  the  original  lessees  for  rent,  and  gave  them 
no  notice  that  he  intended  to  look  to  them  for  payment.  Held  that  these 
acts  amounted  to  an  acceptance  of  B.  as  a  tenant,  and  a  release  of  the 
original  tenants,  and  that  a  recovery  could  not  be  had  against  them  for 
rent  accruing  after  the  assignment. 

2.  Practice:  opinion  of  court:  error  without  prejudice.     An 

erroneous  opinion  of  the  court,  expressed  on  the  hearing  of  a  motion 
pending  a  jury  trial,  will  not  be  ground  for  reversal,  where  the  verdict  is 
found  upon  the  issues  of  fact  presented  to  them  in  the  instructions,  and 
there  is  no  reason  to  believe  that  the  jury  were  in  any  way  influenced  by 
the  opinion  thus  expressed. 

Appeal  from  Des  Moines  District  Court. 

Tuesday,  June  7. 

AonoK  upon  a  lease  to  recover  rent  due  thereon.     There 
was  ajudgment  upon  a  verdict  for  defendants.  Plaintiff  appeals. 

Hall  dk  ffustofiy  for  appellant. 

S.  L.  Glasgow  and  Newman  &  Blake^  for  appellees. 

Beck,  J. —  I.     The  plaintiff  declares  upon  a  lease  of  prop- 
erty situated  in  Galesburg,  Illinois,  used  as  a  hotel.      The 
1.  LANDLORD    l^asc  dcmised  the  property  for  the  term  of  five 
iis3igiiraent*     years  upon  a  rent  of  $2,600  per  year,  to  be  paid 
lease  of  ten-    in  equal   monthly  installments.      The  plaintiff 

untbyHCtsot  ~k  *i  r 

landlord.        claims   to  rccover  $2,000    for    rent  remaining 
unpaid.     The  defendants,  among  other  defenses,  plead  that, 
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with  knowledge  and  consent  of  the  lessor,  they  transferred 
the  lease,  by  indorsement  thereon,  to  one  Brownell,  who 
entered  into  the  possession  of  the  property  under  the  lease, 
and  became  the  tenant  and  lessee  of  the  premises,  and, 
before  the  expiration  of  the  term,  surrendered  the  property 
to  the  lessor,  who  by  these  and  other  acts  ratified  the  assign: 
ment  to  Brownell,  and  accepted  him  as  tenant;  thns  releas- 
ing defendants  from  the  obligation  to  pay  the  rent  afterwards 
accruing. 

II.  There  was  evidence  tending  to  prove  that  the  defend- 
ants assigned  the  lease  to  Brownell,  who  thereupon  took 
possession  of  the  property,  and  used  it  for  the  purposes  of  a 
hotel;  that  the  lessor,  with  the  knowledge  of  the  assignment 
of  the  lease  to  Brownell,  and  his  occupancy  of  the  property, 
accepted  payments  for  rent  of  him,  and  receipted  to  him 
therefor,  and  that  Brownell  so  occupied  the  property  for  two 
or  three  years,  and  the  lessor,  at  his  request,  made  repairs 
and  alterations  of  the  property,  and  finally,*  upon  Brownell's 
abandonment  of  the  property,  bought  the  personal  property 
used  by  him  in  the  hotel,  and  credited  the  price  of  the  same 
upon  the  rent,  and  thereupon  took  possession  of  the  property, 
and  occupied  it  for  the  remainder  of  the  term  of  the  lease, 
which  was  more  than  oile  year.  The  lessor  made  no  demand 
of  defendants  for  the  rents,  and  gave  them  no  notice  that  he 
proposed  to  look  to  them  for  payment,  until  after  the  expira- 
tion of  the  term.  The  district  court  instructed  the  jury  that 
if  they  should  find  these  facts  upon  a  preponderance  of  tlie 
evidence,  their  verdict  should  be  for  defendants;  that  such 
acts  of  the  lessor  authorized  the  conclusion  that  he  accepted 
Brownell  as  his  tenant,  and  released  the  defendants.  In  our 
opinion,  the  instruction  is  correct.  The  surrender  of  the 
premises  by  defendants,  and  their  discharge  by  the  lessor, 
and  acceptance  of  Brownell  as  tenant,  may  be  inferred  from 
facts  and  circumstances.  The  law  does  not  demand  direct 
proof  of  an  agreement  in  any  form  to  establish  such  facts. 
Acts  of  the  parties,  or  circumstances  inconsistent  with  any 
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other  conclusion,  are  safficlent  to  establish  the  fact  of  the 
surrender  of  the  property  by  defendants,  and  their  discharge 
by  plaintiff.  This  position  is  not  in  conflict  with  the  author- 
ity cited  by  plaintiff.  In  our  opinion,  the  facts  abov^e  stated, 
which  the  evidence  tended  to  establish,  are  utterly  inconsis- 
tent with  any  other  conclusion  than  that  the  lessor  assented 
to  the  surrender  of  the  premises  by  defendants,  and 
accepted  Brownell  as  a  tenant.  The  fact  that  the  lease- pro- 
vided that  the  defendants  could  not  assign  it  without  the 
assent  of  the  lessor,  and  Iiis  refusal  to  give  such  consent 
upon  defendants'  application,  does  not  require  a  different 
conclusion.  It  was  competent  for  the  lessor  to  waive  this 
condition  by  subsequent  acts  of  the  character  we  have  indi- 
cated. 

III.  Counsel  discuss  the  question  whether  the  covenant 
to  pay  rent  for  the  full  term  was  expressed  or  implied.  We 
iind  it  unnecessary  to  pursue  this  inquiry,  for  the  reason 
that,  whatever  be  the  character  of  the  covenant,  it  was  com- 
petent for  the  lessor  to  waive  it  by  accepting  Brownell  as 
tenant,  and  thereby  discharging  defendants  of  their  obliga- 
tions to  pay  the  rent  for  the  full  term. 

IV.  A  motion  of  plaintiff  for  direction  of  the  court  for 
a  verdict  in^  his  favor  upon  the  evidence,  and  instructions 
asked  by  him,  are  in  conflict  with  these    views,  and   the  • 
rulings  of  the  court  thereon  were  therefore  correctly  against 
him. 

V.  The  district  court,  in  passing  upon  the  motion  just 
referred  to,  stated  that  he  should  hold  that  defendants  were 
2.  pbactice:     bound  to  pay  the  rent  for  the  term  only  by  an 

coiirtl'error     implied  Covenant.     It  is  now  insisted  that  the 

without  preju-         ^,  .    .         ^i  j 

dice.  court's  opiniou  thus  announced  was  erroneous, 

and  prejudicial  to  plaintiff.  We  are  of  the  opinion  that 
])laintiff  suffered  no  prejudice  in  this  regard.  The  jury 
found  for  defendant  upon  the  issues  of  fact  presented  to  them 
in  the  instructions  of  the  court;  and,  had  the  court  not 
expressed  the  opinion  complained  of,  it  cannot  be  presumed  that 
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the  verdict  would  have  been  the  other  way.  Nor  can  we  dis- 
cover any  ground  for  holding  that  the  jury  were  in  any 
degree  influenced  in  their  verdict  by  the  opinion  of  the  court 
upon  the  character  of  defendants'  covenant. 

We  reach  the  conclusion  that  the  judgment  of  the  district 

court  out  to  be 

Affirmed. 


The  State  v.  Rowland,    . 

1.  Larceny:  verdict:  conflicting  bvidbnoe.    The  evidence  on  which 

defendant  was  found  Ruilty  of  larceny  was  oonflictingi  and  therefore 
this  court  cannot  say  that  it  was  not  sufficient  to  support  the  verdict 

2.  Criminal  Law :  change  of  venue:  discretion  op  court.  A  motion 

for  a  change  of  venue  on  account  of  excitement  and  prejudice  against 
defendant  in  the  county  was  supported  with  affidavits  and  resisted  with 
counter  affidavits.  Held  that  it  was  a  case  for  the  exercise  of  the  trial 
court's  discretion,  which,  in  the  absence  of  evidence  of  abuse,  this  court 
wil  not  interfere  with. 

?.  :  alibi:  burden  of  proof.    In  order  to  authorize  a  verdict  of 

acquittaJ  on  the  ground  of  an  a\\h\^  it  must  be  established  by  a  prepon- 
derance of  the  evidence.  (See  StaU  v,  Hamilton,  57  Iowa,  586,  and 
State  V.  Reed,  62  Id.,  40o 

4. :  :  IN8TR0CTI0N.    An  instruction  to  the  jury  that  they 

should  scan  with  care  and  caution  the  testimony  introduced  to  establish 
an  alibi,  because  it  is  a  defense  easily  manufactured,  held  correct. 
( State  p.  Blunt,  59  Iowa,  468,  followed.) 

Appeal  from  Clarke  District   Court, 

Thubsday,  June  9. 

Defendant  was  indicted  and  convicted  of  grand  larceny, 
and  now  appeals  to  this  court. 

M.  Z.  Temple^  for  appellant. 

A,  J,  Baker ^  Attorney-general^  for  the  State. 

Beck,  J — L     The  indictment  charges  the  defendant  with 
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Stealing  four  liead  of  cattle.     It  is  insisted  that  the  evidence 

fails  to  connect  him  with  the  larceny,  which  is 

1.  LARCENY  :  -^  ' 

flfctiligevi-'''  clearly  established.     But,  in   pur   opinion,   the 
iience.  most  that  can  be  said  upon  this  point  is  that  it 

is  a  case  of  conflict  of  evidence.  The  defendant  was  identi- 
fied by  several  witnesses  as  the  person,  or  one  of  the  persons, 
seen  driving  cattle  on  the  road  to  the  butcher's  to  whom  the 
stolen  cattle  were  sold.  That  the  cattle  sold  to  the  butcher 
were  stolen  cannot  be  doubted.  An  accomplice  in  the  crime 
testified  to  defendant's  guilt,  and  his  evidence  is  corroborated 
by  other  testimony.  The  defendant  attempted  to  establish 
an  alib%  but  the  evidence  bearing  upon  this  point  was  also 
conflicting.  We  think  there  is  no  ground  to  hold  that  the 
verdict  is  not  the  expression  of  the  conclusion  of  the  jury 
reached  in  the  honest  and  intelligent  exercise  of  their  discretion. 

II.  The  defendant  petitioned  for  a  change  of  venue  on 
the  ground  of  prejudice  and  excitement  against  him  in  the 
2.  CRIMINAL    county,  and  supported  his  petition  by  affidavits 

of  Tenue :        of  himself  and  three  others.     The  state  filed  con- 

^Uscretion  of  .  t      . 

court.  tradictory  aflidavits.     The  record  does  not  show 

that  the  district  court  failed  rightly  to  exercise  the  lawful 
discretion  with  which  it  is  clothed  in  applications  of  this  kind. 
We  cannot  say,  upon  consideration  of  the  record  before  us, 
that  justice  required  the  venue  of  the  case  to  be  changed. 

III.  The  district  court  instructed  the  jury  that  the  alibi 
relied  upon  by  defendant,  in  order  to  authorize  a  verdict  of 
3. :  alibi:  acQuittal,  must  be  established  by  a  preponder- 

bnrdenof  /•    i  .j  -fm  ^^  -i  7.       i    .      i 

proof.  ance  of  the  evidence.     While  counsel  for  defend- 

ant complains  of  the  instruction,  he  does  not  deny  that  the 
rule  it  announces  is  the  recognized  doctrine  of  this  court. 
See  State  v.  Hamilton^  57  Iowa,  696,  State  v.  Reedy  62  Id.,  40. 

IV.  Another  instruction  directed .  the  jury  that  they 
should  scan  the  testimony  introduced  by  the  defendant  to 
.       . establish  the  alibi  with  care  and  caution,  as  it  is 

Instruction,  recognized  under  the  law  as  a  defense  easily 
manufactured.     An  instruction  in  substantiallv  the  same  Ian- 
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gaage  was  approved  by  this  court  in  State  v.  Blunty  59  Iowa, 
468.  We  discover  no  reason  for  now  changing  our  prior 
conclusion  that  the  instruction  is  correct. 

The  foregoing  considerations  dispose  of  all  questions  die* 
cussed  bj  counsel.     The  judgment  of  the  district  court  is 

Affibmed. 


GOODYEAB  ET  AL.  V.  GoODYEAB  ET  AL. 

1.  Mortgage:  assumption  and  payment  by  fubchabbr:  no  subroga- 
tion. A  purchaser  of  land  incambered  with  a  mortf^a^  and  a  junior 
judfrment,  who  Etssumefl  and  ag^es  to  pay  the  mortgaire  as  apart  of  the 
purchase-money,  and  does  so  pay  it,  and  it  is  satisfied  of  record,  is  not 
entitled  to  be  subrogated  to  the  rights  of  the  mortgagee,  so  that  he  can 
set  up  the  mortgage  as  a  prior  lien  against  the  holder  of  the  junior  judg- 
ment; but  the  mortgage  is  extinguished,  and  the  judgment  is  advanced 
to  a  first  lien;  and  it  is  immaterial  that  he  has  no  actual  notice  of  the 
judgment. 

Appeal  from  Greene  District  Court. 

Thursday,  June  9. 

This  is  a  suit  in  equity,  and  involves  the  question  of  tlie 
priority  of  conflicting  liens  upon  certain  real  estate.  There 
was  a  decree  in  the  district  court  for  the  plaintiffs.  Defend- 
ants appeal. 

Howard  <&  Rose,  for  appellants. 

Russell  i&  Tolliver,  for  appellees. 

KoTHEOOK,  J. — ^The  material  facts  in  the  case  are  as  fol- 
lows: On  the  19th  day  of  June,  1882,  E.  G.  Barnes  sold 
and  conveyed  the  land  in  controversy  to  E.  C.  Goodyear.  The 
consideration  for  the  sale  was  $1,600.  Of  this  sum  $250 
was  paid  in  cash,  and  the  balance  was  secured  by  a  mortgage 
on  the  premises,  executed  by  E.  C.  Goodyear.  The  deed  and 
mortgage  were  filed  for  record  and  recorded.  On  the  7th 
day  of  October,  1882,  the  defendants  Charles  P.  Kellogg  & 
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Co.  obtained  a  judgment  against  said  E.  C.  Goodyear  and 
&    .  Henry  Goodyear  in  the  circuit  court  of  Greene  county  for 

the  sum  of  $1,760.     This  judgment  was  a  lien  on  the  land, 
but  junior   and  inferior  to  the  purchase-money  mortgage. 
Y  \  On  the  17th  day  of  November,  1882,  E.  C.  Goodyear  and  her 

said  husband  conveyed  the  land  to  Martin  Goodyear  by  a 
special  warranty  deed,  and  by  the  terms  of  the  deed  Martin 
Goodyear  assumed  the  payment  of  the  mortgage  to  Barnes, 
and  agreed  to  pay  the  same  when  it  became  due.  About 
January  16,  1884,  Martin  Goodyear  paid  the  Barnes  mort- 
gage in  full,  and  Barnes  executed  a  release  and  satisfaction  of 
the  mortgage,  which  was  filed  for  record  and  recorded  on  the 
3'Oth  day  of  January,  1884.  On  the  26th  day  of  December, 
1884,  Martin  Goodyear  conveyed  the  land  by  general  war- 
wan  ty  deed  to  Elizabeth  Goodyear.  Martin  Goodyear  is  a 
son,  and  Elizabeth  Goodyear  a  daughter,  of  E.  C.  and  Henry 
Goodyear.  Martin  Goodyear  and  Elizabeth  Goodyear,  at  the 
time  the  respective  conveyances  of  the  land  were  made,  had 
no  actual  knowledge  of  the  judgment  in  favor  of  Kellogg  & 
Co. 

The  question  in  the  case  arising  upon  the  foregoing  facts 
is,  has  Elizabeth  Goodyear,  the  present  owner  of  the  land, 
the  right  to  interpose  the  mortgage  as  a  lien  superior  to  the 
judgment?  It  is  claimed  that  she  has  such  a  right,  because 
her  grantor  assumed  and  paid  the  mortgage  as  part  of  the 
purchase-price  of  the  land,  and  that  he  was  entitled  to  be 
subrogated  to  the  rights  of  Barnes,  the  mortgagee.  "We 
think  this  is  a  misconception  of  the  law  of  subrogation,  and 
a  mistake  as  to  the  relations  of  the  parties  to  the  mortgage 
in  question.  Martin  Goodyear  and  Elizabeth  Goodyear  were, 
at  the  time  of  their  respective  purchases  of  the  land,  charged 
with  constructive  notice  of  the  judgment.  This  notice  was 
as  effectual,  as  to  them,  as  actual  notice  would  have  been. 
They  can  assert  no  equity  arising  out  of  the  fact  that  they 
had  no  actual  knowledge  of  the  existence  of  the  judgment. 
If  they  could  do  so,  constructive  notice  would  be  of  little 
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avail.  When  Martin  Goodyear  took  his  conveyance  of  tlie 
laud,  he  agreed  to  pay  the  mortgage.  He  did  not  become  the 
surety  of  the  mortgagor.  He  made  the  debt  his  own.  In 
other  words,  he  stepped  into  the  shoes  of  the  grantor.  He 
actually  paid  the  mortgage,  and  had  it  released  and  satisfied 
of  record.  In  our  opinion,  neither  he  nor  his  grantee  has  any 
greater  riglit  to  revive  it  and  use  it  as  a  lien  superior  to  the 
judgment  than  his  grantor  would  have  if  he  had  paid  it,  and 
was  still  the  owner  of  the  land. 

The  doctrine  of  once  a  mortgage  always  a  mortgage  has 
no  application  to  the  facts  of  this  case.  If  Barnes  had  taken 
a  conveyance  of  the  land,  and  used  his  mortgage  as  payment 
in  part  of  the  purchase-money,  it  is  well  settled  that  he  could 
have  set  up  the  mortgage  as  against  the  judgment.  But  that 
is  altogether  a  different  question  from  the  mortgagor  or  his 
grantees  attempting  to  do  so.  They  have  no  right  in  equity, 
because  they  do  not  succeed  to  any  of  the  rights  of  the  mort- 
gagee by  equitable  assignment  or  otherwise.  What  the  rights 
of  Martin  Goodyear  would  have  been  if  he  had  taken  an 
assignment  of  the  mortgage,  we  need  not  determine.  His 
obligation  was  to  pay  it,  and  he  performed  that  obligation, 
and  the  mortgage  was  satisfied. 

We  think  the  decree  of  the  district  court  must  be 
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The  Sake  v.  Ksuegeb. 

1.  Tax  Sale  and  Deed :  kbwlt  okganizbd  county:  taxes  letied  and 
DELINQUENT  BEFORE  OROANiZATiON.  0*Brieii  coQQty  WM  Organized 
in  Febniaiy,  1860.  Prior  to  that  time  its  territory  was  attached  for  rev-  ■■ 
enue  and  other  parposes  to  Woodbury  county,  and  the  taxes  levied  by  the ' 
latter  county  on  certain  lands  in  such  territory  had  become  delinquent. 
After  its  organization,  O'Brien  county  sold  the  lands  for  these  taxes.  Held 
that  it  had  no  authority  so  to  do,  and  that  the  sale  and  deeds  were  void, 
because  the  taxes  belonged  to  Woodbury  county,  and  not  to  0*Brien, 
(See  opinion  for  cases  followed  and  distinguished.) 
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Appeal  from,  CPBrien  District  Court. 

Satueday,  June  11. 

The  plaintiff  seeks  by  these  actions  to  quiet  his  title  to 
certain  real  estate.  His  alleged  title  is  founded  upon  a  sale 
for  the  delinquent  taxes  upon  the  land  for  the  years  1858 
and  1859.  The  sale  for  said  taxes  was  made  by  the  treasurer 
of  O'Brien  county  on  the  20th  day  of  December,  1860.  The 
defendants  claim  that  the  sale  was  void  because  it  was 
unauthorized  by  law.  There  were  decrees  in  the  court  below 
for  the  defendants.     Plaintiff  appeals. 

//.  E.  Long,  for  appellant. 

0,  M,  Barrett  and  J.  II.  cfe  C.  M.  Swan^  for  defendant 
Griffin. 

Slocum  (6  Day,  for  defendant  Krueger. 

EoTHBocK,  J. — The  county  of  O'Brien  was  organized  in 
the  month  of  February,  1860.     Prior  to  that  time  the  terri- 
tory comprising  that  county  was  attached  to  the  county  of 
Woodbury  for  revenue,  election  and  judicial  purposes.     The 
taxes  for  the  years  1858  and  1859,  in  the  unorganized  terri- 
tory, were  assessed  and  levied  by  Woodbury  county;  and  by 
section  226  of  the  Jtevision  of  1860  it  was  provided  that 
*'  unorganized  counties  and  other  districts  now  or  hereafter 
annexed  to  any  organized  county  for  judicial,  electoral  or  rev- 
enue purposes   shall,   for  these  purposes,   respectively,  be 
deemed  to  be  within  the  limits  of  the  county  to  which  they 
are  or  may  be  so  annexed,  and  to  form  a  part  thereof,  unless 
otherwise  provided  by  law."     So  far,  then,  as  the  taxes  for 
the  years  1858  and  1859  are  involved,  they  were  legally 
levied  by  Woodbury  county.     By  the  statute  then  in  force 
the  taxes  were  required  to  be  levied  and  the  tax-lists  deliv- 
ered to  the  county  treasurer  by  the  1st  day  of  November  of 
the  year  in  which  the  levy  was  made,  and  taxes  became 
delinquent  on  the  1st  day  of  February  following.     Under 
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the  law  the  taxes  in  question  for  the  year  1858  were  delin- 
quent on  the  Ist  day  of  February,  1859,  and  the  taxes  of 
1859  became  delinquent  on  the  1st  day  of  February,  1860. 
The  county  of  O'Brien  was  not  organized  until  February, 
1860,  and  all  these  taxes  were  then  unpaid,  past  due  and 
delinquent.  When  the  levy  was  made,  the  land  in  contro- 
versy was,  by  the  express  provision  of  the  statute  above 
cited,  in  Woodbury  county.  It  was  subject  to  taxation  in 
that  county,  the  same  as  any  other  land  in  the  county.  In 
making  the  estimates  of  the  amount  of  taxes  necessary  to  be 
levied  for  all  lawful  purposes,  this  land  was  included  the 
same  as  other  lands,  and  the  taxes,  when  levied,  became  the 
source  from  which  Woodbury  county  discharged  its  obliga- 
tion to  the  state  for  the  revenue  due  to  it,  and  to  the  various 
purposes  for  which  taxes  may  be  levied.  Whether  the. right 
to  these  taxes  could  be  divested  by  legislative  authority,  we 
need  not  determine.  It  appears  to  us  very  clear  that,  with- 
out an  express  act  of  the  legislature,  there  was  no  power  in 
the  officers  of  the  new  county  over  the  taxes  in  question. 
They  were  past  due,  delinquent,  and  collectible  in  Woodbury 
county,  and  belonged  to  that  county.  There  appears  to  be 
no  doubt  as  to  the  correctness  of  this  proposition.  See  Desty, 
Tax'n,  95;  Blackw.  Tax  Titles,  292;  Cooley,  Tax'n,  176; 
Austin  V.  Rolt^  32  Wis.,  478;  Mo%b  v.  Shear,  25  Cal.,  38. 
Counsel  for  appellant  claims  that  the  right  to  collect  these 
taxes  was  transferred  to  the  new  county,  and  we  are  cited  to 
chapter  103  of  the  Laws  of  1858,  (Revision  1860,  p.  398.) 
That  act  provides,  in  substance,  for  transcribing  any  deed, 
probate  or  county  reoord  belonging  to  the  county,  and,  when 
^i  new  county  is  organized  which  has  been  attached  to  another 
county,  such  recordu,  or  any  of  them,  may  be  transcribed  for 
the  use  of  such  new  county.  And  section  5  of  the  act  pro- 
vides that  '*  such  transcribed  records  so  certified  shall  have 
the  same  force  and  effect,  in  all  respects,  as  the  original 
records,  and  be  admissible  as  evidence  in  all  cases  of  equal 
validity  with  the  original  records." 
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A  statute  of  the  state  of  Nebraska  requires  that,  where  an 
unorganized  county  has  been  attached  to  an  organized  county, 
and  an  organization  of  the  attached  county  is  effected,  it  shall 
be  the  duty  of  the  clerk  of  the  new  county  to  obtain  "a 
transcript  of  all  deeds,  mortgages,  judgments  and  liens  of 
every  description  upon  personal  and  real  estate  lying  or  being 
in  such  newly  organized  county."  In  the  cases  of  Fremonty 
E.dbM.  r.  R.  Co.  V.  Brown  Co.,  18  Neb.,  616 ;  S.  C,  26  N.  W. 
Rep.,  194,  and  Morse  v.  Hitchcock  Co.^  19  Neb.,  566 ;  S.  C,  27 
N.  W.  Rep.,  637,  the  supreme  court  of  Nebraska  held  that, 
under  the  cited  statute,  a  tax  which  had  been  levied  before  the 
!  new  county  was  organized  should  be  paid  to  the  treasurer  of  the 

new  county.  In  both  of  the  cited  cases,  the  tax  levy  was 
made  a  short  time  before  the  organization  of  the  new  county. 
It  does  not  appear  that  the  tax  books  had  been  placed  in  the 
hands  of  the  treasurer  for  collection,  and  the  court  concedes 
that  tax  liens  are  not  included  in  the  language  of  the  statute, 
but  it  is  of  the  opinion  that  they  were  intended  to  be  included. 
It  does  not  appear  that  the  authorities  above  cited  were  called 
to  the  attention  of  the  court. 

Under  our  revenue  system,  when  tax  books  are  placed  in 
the  hands  of  a  county  treasurer  for  collection,  he  is  charged 
with  the  taxes,  and  is  required  to  collect  them  and  account 
for  them.  It  seems  to  us  that  it  would  be  a  wide  departure 
from  any  proper  rule  of  construction  to  hold  that  a  statute 
providing  for  transcribing  "any  deed^  probate  or  county 
record  "  would  authorize  a  new  set  of  tax  books  to  be  made, 
and  divest  the  officer  charged  by  law  of  the  authority  of  col- 
lecting the  tax  then  due  and  collectible. 

Our  conclusion  is  that  the  taxes  for  which  the  lands  were 
sold  were  payable  to  the  treasurer  of  Woodbury  county,  and 
that  a  sale  of  the  lands  by  the  treasurer  of  O'Brien  county 
was  unauthorized  by  law,  and  void. 

The  sale  having  been  void,  a  tax  deed  founded  thereon 
conveyed  no  title,  and  the  decree  of  the  district  court  must  be 

Affirmed. 
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JaFFRAT    &  Co.    KT   AL.  V.    RaAB  ET  AL.  ^^    33-1 

fjce^Msj 
1.  Beceiver:  compek8a.tion:  who  fays.    It  is  a  general  rale  that  the  i,T^  'f^^ 

compensation  of  a  receiver  is  taxable,  not  to  the  parties,  bat  is  taken 
from  the  fand  in  controversy  between  the  parties;  (see  Radford  r.  Fol- 
sotHf  55  Iowa,  276;)  and  in  this  case,  which  was  a  proper  one  for  a 
receiver,  and  in  which  the  court  appointed  a  person  agreed  on  by  all  the 
parties,  and  no  additional  expense  was  incurred  by  the  appointment, 
held  that  it  was  error  to  tax  a  portion  of  bis  compensation  to  plaintiffs, 
simply  becaase  he  was  appointed  upon  their  petition  and  they  did  not 
recover  all  that  they  claimed.  (French  v,  Oifford,  81  Iowa,  428,  dis- 
tinguished.) 

Appeal  froin  Des  Moijiea  District  Court. 

Tuesday,  June  14. 

The  partnership  of  Greenbaum,  Schroeder  &  Co.  was  for 
many  years  engaged  in  mercantile  business  in  the  city  of 
Burlington,  in  this  state.  They  also  carried  on  a  branch 
store  at  Lincoln,  Nebraska.  On  the  14th  day  of  May,  1879, 
the  said  nrm,  being  insolvent,  executed  a  chattel  mortgage 
or  deed  of  trust  on  their  entire  stock  of  goods  and  other 
property  to  secure  certain  preferred  creditors.  These  secured 
claims  amounted  in  the  aggregate  to  about  $40,000.  In  a 
short  time  after  the  execution  of  the  chattel  mortgage  or 
deed  of  trust,  the  plaintifts  herein,  who  were  creditors  of  ijaid 
firm,  and  whose  claims  were  not  secured  by  the  chattel  mort- 
gage, sued  out  attachments,  and  levied  the  same  upon  the  stock 
of  goods.  The  firm  had  leased  the  building  in  which  they 
carrfed  on  their  business  at  Burlington  from  Gilbert,  Hedge 
&  Co.,  and  the  lease  did  not  by  its  terms  expire  until  1884. 
Gilbert,  Hedge  &  Co.  commenced  an  action  for  an  injunction 
to  restrain  any  further  sale  of  the  goods,  claiming  a  landlord's 
lien  for  the  rent  to  accrue  under  the  lease.  The  chattel 
mortgage  or  trust  deed,  as  originally  executed,  provided  that 
the  creditors  preferred  thereby  should  consent  to  an  extension 
of  one  year  on  their  demands.  After  the  attachments  of 
plain tiifd  were  served,  and  after  the  suit  of  Gilbert,  Hedge  & 
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Co.  was  commenced,  and  on  the  24th  day  of  June,  1879, 
Greenbaum,  Schroeder  &  Co.  executed  another  writing,  by 
which  they  waived  their  right  to  one  year's  possession  of  the 
goods,  and  consented  that  the  trustees  named  in  the  chattel 
mortgage  should  take  possession  of  all  of  the  property,  and 
dispose  of  it  at  public  or  private  sale,  and  apply  the  proceeds 
upon  the  claims  secured  by  the  mortgage.  On  the  next  day, 
E.  S.  Jaffray  &  Co.,  and  Dunhani,  Buckley  &  Co.,  the  attach- 
ing creditors,  and  the  plaintiffs  herein,  filed  an  original  bill 
in  equity  against  all  of  the  other  parties,  in  which  they 
claimed  that  the  trust  deed  or  chattel  mortgage  was  void, 
because  made  with  intent  to  delay  and  defraud  creditors. 
They  also  alleged  that  the  lien  of  Gilbert,  Hedge  &  Co.  was 
much  less  than  claimed  by  them,  and  they  recited  all  the 
facts,  and  prayed  the  appointment  of  a  receiver,  with  power 
to  proceed  and  dispose  of  said  property  in  the  ordinary  course 
of  business.  On  the  28th  day  of  June  a  receiver  was 
appointed. 

An  order  was  entered  consolidating  all  the  cases  into  one, 
and  issues  were  made  up  and  a  trial  was  had,  and  in  the  final 
decree  it  was  found  that  Gilbert,  Hedge  &  Co.  were  entitled 
to  a  lien  for  the  rent  due  to  them  as  a  first  lien  upon  the 
assets  of  the  firm,  and  that  the  trust  deed  was  a  valid  instru- 
ment, and  that  the  creditors  secured  thereby  were  entitled  to 
a  second  lien.  It  will  thus  be  observed  that  the  plaintiffs 
were  defeated  in  the  action  as  consolidated,  and  they,  with 
other  intervening  creditors,  were  postponed  to  the  lien  for 
rent,  and  to  the  claims  of  creditors  secured  by  the  mortgage. 
The  receiver  took  possession  of  the  property,  and  disposed 
of  it  by  sale,  and  collected .  the  claims  due  the  firm.  He 
made  reports  to  the  court  from  time  to  time,  and  performed 
the  duties  of  receiver  under  the  orders  of  the  court.  His 
final  report  was  approved  by  the  court,  and  he  was  allowed 
the  sum  of  $2,000  in  payment  for  his  services  as  receiver, 
and  it  was  ordered  that  of  this  sum  $1,400  should  be  retained 
by  him  from  the  money  in  his  hands,  and  that  $600  should 
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be  taxed  as  costs  against  the  plaintiff's,  who  were  the  attaching 
creditors.  From  the  order  requiring  them  to  pay  the  $600 
the  plaintiffs  appeal. 

Hall  cfc  Huston^  for  appellants. 

P.  Henry  Smyth  db  Son^  for  appellees. 

EoTUROCK,  J. — It  is  not  claimed  that  the  aUowancje  made 
to  the  receiver  was  excessive,  nor  that  he  was  in  any  manner 
uiifaithfal  to  his  trust.  On  the  contrary,  it  appears  that  he 
disposed  of  the  property,  and  turned  all  of  the  assets  into 
money,  and  fully  accounted  for  the  same,  to  the  amount  of 
some  $40,000.  TVe  suppose  that  the  court  taxed  part  of  the 
compensation  of  the  receiver  to  the  plaintiffs  on  the  ground 
that  they  failed  in  establishing  their  claim  that  the  mortgage 
was  fraudulent.  We  do  not  think,  under  all  the  circum- 
stances  attending  the  case,  that  they  should  be  required  to 
pay  any  part  of  the  receiver's  compensation.  Our  reasons 
for  80  holding  will  be  very  briefly  stated. 

L  The  record  shows  that  no  objections  were  made  by  any 
of  the  creditors  to  the  appointment  of  a  receiver.  Not  only 
this,  but  the  court  appointed  the  person  agreed  upon  by  the 
parties  ;  and  by  this  act  we  think  that  they  should  beheld  to 
have  consented  that  a  receiver  be  appointed. 

II.  The  conflicting  claims  of  the  creditors  of  the  firm 
made  a  proper  case  for  the  appointment  of  a  receiver.  It 
was  absolutely  necessary  that  some  one  should  take  charge 
of  and  dispose  ot'the  property.  This  was  doubtless  attended 
with  as  little  expense  as  if  the  same  duties  had  been  per- 
formed by  the  trustees  named  in  the  mortgage,  or  by  the 
assignee  under  the  general  assignment,  which  general  assign- 
ment was  made  by  the  insolvent  firm  on  the  25th  day  of 
June,  1879. 

It  does  not  appear  that  the  appointment  of  a  receiver  made 
additional  costs  or  expense  ;  and,  even  if  the  plaintiffs  knew 
their  liens  by  attachment  would  be  postponed  to  the  creditors 
Vol.  LXXII— 22 
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secured  by  the  mortgage,  they  were  nevertheless  creditors, 
and  it  was  their  right  to  demand  that  the -assets  be  so  admin- 
istered as  to  reach  their  claims,  if  possible. 

The  facts  are  widely  difterent  from  those  in  the  case  of 
French  v.  Giford,  31  Iowa,  428.  In  that  case  the  defend- 
ants resisted  the  appointment  of  a  receiver,  and  appealed 
from  the  order  making  the  appointment,  and  the  appointment 
was  vacated  and  set  aside  as  having  been  wrongfully  made. 
It  is  a  general  rule  that  the  compensation  of  a  receiver  is 
taxable,  not  to  the  parties,  but  is  taken  from  the  fund  in  con- 
troversy between  the  j)arties.  Radford  v.  Folsom^  65 
Iowa,  276. 

The  defendajits  appeal  from  that  part  of  the  order  which 
]-equires  part  of  the  receiver's  compensation  to  be  paid  from 
the  funds  in  his  hands.  As  we  hold  that  the  whole  compen- 
sation should  be  paid  from  that  fund,  the  defendants'  appeal 
requires  no  further  consideration. 

Upon  the  defendants'  appeal  the  judgment  will  be  affirmed, 

and  upon  the  plaintiffs'  appeal  it  will  be 

Eetbbsbd. 


SOHLEISSMAN  Y.  KaLLENBEBO. 

1.  Promissory   Note:    judgment   against  maker  and   indorsfr: 

PAYMENT  BT  iNDORSER :  SUBROGATION.  Where  judgment-  has  been 
rendered  upon  a  promissory  note  against  the  maker  and  one  who 
indorsed  the  note  after  the  payee,  and  such  indorser  pays  the  judgment 
and  takes  an  assignment  thereof  to  himself,  it  is  not  thereby  extin- 
guished, but  he  is  subrogated  to  the  rights  of  the  judgment  creditor,  and 
may  enforce  the  judgment  against  the  property  of  the  maker.  (See 
opinion  for  extra-state  cases  cited,  and  for  Iowa  cases  distinguished.) 

2.  Forcible    Entry    and    Detainer:     equitable    defense  not 

PLEADED.  Where  an  indorser  pays  a  judgment  upon  a  promissory 
note  against  him  and  the  maker,  and  takes  an  assignment  of  the  judg- 
ment, and  thereunder  sells  the  land  of  the  maker,  and  himself  boys  it 
in,  and  then  brings  an  action  of  forcibly  enti-y  and  detainer  to  recover 
the  possession  of  the  laud  from  the  maker,  his  recovery  cannot  be  defeated 
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by  the  mere  aagr^estion  of  possible  eqnities  existing  betweop  him  and 
the  maker,  whereby  the  payment  of  the  jadgment  ought  to  be  regarded 
as  an  extinguishment,  where  no  such  equities  are  pleaded. 

[Reed  and  Sbbyers,  J  J.,  dissenting.] 

Appeal  from  Carroll  Circuit  Court. 

Tuesday,  June  21. 

FoBCiBLB  entry  and  detainer,  brought  before  a  justice  of 
the  peace,  which  was  removed  to  the  circuit  court  on  a  plea  of 
title.  The  cause  was  tried  without  a  jury,  and  judgment 
rendered  for  plaintiff.     Defendant  appeals. 

George  JR.  Cloudy  for  appellant. 

George  TT.  Paine^  for  appellee. 

Beck,  J. —  I.     The  plaintiff  seeks  to  recover  possession 

of  the  land  under  a  sheriff's  deed  to  him.      The  answer 

1.  PBOMI8-       alleges  that  the  judgment  under  which  the  sher- 

judgmeSt^*      iff 's  sale  and  deed  were  had  was  rendered  against 

maker  and      plaintiff'  in  this  action  and  two  other  defendants; 

indorser :  '^ 

{!H?2?Sr^-^^  that  plaintiff  paid  the  judgment,  caused  it  to  be 
subrogation,  assigned  to  him,  and  the  property  in  controversy 
to  be  sold  upon  an  execution  issued  thereon,  and  became  the 
purchaser,  the  sheriff's  deed  being  executed  to  him;  and  that 
by  reason  of  these  facts  the  sheriff's  sale  and  deed  are  void. 
The  reply  to  the  answer  denies  its  allegations,  and  pleads  a 
decision  in  another  case  as  an  estoppel,  which,  however,  in 
the  view  we  take  of  the  case,  need  not  be  further  noticed. 
The  facts  relied  upon  by  defendant  to  defeat  the  deed  are 
these:  Plaintiff  was  the  indorser  of  the  promissory  note  upon 
which  the  judgment  was  rendered  whereon  the  sheriff's  sale 
and  deed  were  had.  The  judgment  was  assigned  to  him  by 
the  plaintiffs  therein.  It  is  insisted  that  plaintiff's  payment 
ior  the  assignment  of  the  judgment  operated  as  a  satisfaction 
thereof. 

II.  It  is  a  familiar  rule  that,  when  the  indorser  of  a 
promissory  note  makes  payment  thereof  to  the  hplder,  he 
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becomes  entitled  to  its  possession,  and  may  pursue  his  reinedj 
thereon  against  the  maker.  This  rale  is  for  the  protection 
of  the  indorser,  to  the  end  that  he  may  recover  against  the 
maker, —  the  party  primarily  liable.  The  reasons  and 
demands  of  justice  upon  which  the  rule  is  based  require  it  to 
be  extended  and  applied  to  a  judgment  rendered  upon  the 
note.  The  maker,  in  law  and  conscience,  is  required  to 
pay  the  note,  and  protect  the  indorser.  He  can  urge  no 
reason  why  the  indorser  should  not  have  his  remedy  upon  the 
judgment,  and  be  put  to  the  expense  and  delay  of  prosecut- 
ing another  suit.  If  the  indorser  holds  the  right,  as  against 
the  maker,  to  take  an  assignment  of  the  judgment,  and 
enforce  it,  no  one  claiming  under  the  maker  can  object 
thereto.  See  Freem.  Judgm.,  §  471;  Eno  v.  Crooke^  10  N. 
Y.,  60;  Corey  -w.  White^  3  Barb.,  12;  Cuyler  v.  Ensworth^  6 
Paige,  32;  Cldson  v.  Morris^  10  Johns.,  524;  New  York 
State  Bank  v.  Fletcher^  5  Wend.,  85;  Harger  v,  McCoU 
lough^  2  Denio,  119. 

III.  The  conclusion  we  reach  in  the  case  is  not  in  con- 
flict with  the  rulings  of  this  court  in  Bones  v,  Aiken,  85 
Iowa,  634;  Drefahl  v.  Tuttle,  42  Id.,  177;  and  Johnxston  v. 
Belden,  49  Id.,  301, —  wherein  it  was  held  that  sureties,  upon 
paying  judgments  rendered  upon  the  contracts  whereon  they 
are  bound,  are  not  entitled  to  take  assignments  of  the  judg- 
ments, and  enforce  them  by  execution,  without  an  action 
against  the  principals.  The  distinction  between  those  cases 
and  this  is  obvious.  The  persons  seeking  to  enforce  the 
judgments  in  those  cases  were  mere  sureties.  The  obliga- 
tion of  the  principal  to  reimburse  the  surety  for  money  paid 
in  satisfaction  of  the  debt  rests  upon  an  implied  contract  of 
the  principal  to  repaj'  the  surety  money  advanced  in  dis- 
charge of  the  debt,  which  the  law  regards  as  having  been 
paid  for  the  benefit,  and  upon  the  request,  of  the  principal. 
He  is  not  liable  to  the  surety  upon  the  note  or  other  evidence 
of  the  debt.  His  liability,  as  we  have  just  said,  rests  upon 
an  implied  contract.  But  in  the  case  of  an  indorser  the  liability 
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of  the  maker,  or  other  prior  indorser,  rests  upon  the  note 
itself,  aud  the  indorsements  thereon,  which  were  the  founda- 
tion of  the  action  wherein  the  judgment  in  question  in  this 
case  was  rendered. 

The  liability  of  both  maker  and  indorser  in  this  case  was 
adjudicated  by  the  judgment  in  question.  The  maker  and 
indorser  being  found  liable  on  the  note,  the  maker's  liability  to 
the  indorser  follows  as  a  matter  of  law.  It  would  be  vain  to 
require  the  indorser  to  bring  an  action  against  the  maker,  when 
his  liability  has  already  been  adjudicated  in  the  action  against 
himself  and  the  indorser.  The  courts  will  not  require  actions 
to  determine  rights  already  adjudicated.  They  will  not 
require  another  judgment  to  be  rendered,  when  the  indorser's 
rights  may  be  enforced  under  the  existing  judgment. 

It  will  be  understood  that  we  use  the  term  "  indorser  "  to 
indicate  one  who  indorsed  the  note  after  the  payee.  As 
between  the  maker  and  payee,  the  last-named  is  not  the 
indorser.  Their  relations  and  rights  are  different  from  those 
existing  between  a  subsequent  indorser  and  the  maker.  A 
payee,  indorsing  the  note,  is  an  indorser  as  to  subsequent 
parties;  as  to  the  maker,  he  is  the  payee,  and  cannot  be 
called  an  indoiser  when  the  rights  of  the  maker  or  himself 
are  involved. 

IV.     It  has  been  suggested  that  some  equity  might  exist 

as  between, the  indorser  and  maker  which  would  relieve  the 

maker  of  liability  to  the  indorser,  and  require 

detaLerf        ^"^  *^  satisfy  the  judgment.     That  is  true,  and 

de^rSe^Sot      ^^  ^uch  an  equity  should  exist,  the  maker  must 

pieade  .         enforce  it  in  chancery,  or  by  pleading  an  equitable 

defense  to  an  action  at  law.     He 'must  enforce  it  by  some 

proceeding  recognized  by  the  rules  of  equity  or  by  statute. 

But  who  ever  heard  of  arresting  proceedings  in  an  action  at 

law  upon  the  mere  suggestion  of  imaginary  equities  which 

possibly  exist  between  the  parties,  when  no  such  equities  are 

pleaded  or  alleged  in  the  action? 

This  is  an  action  at  law,  to  recover  land  under  a  title  based 
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upon  a  judgment.  Surely,  the  judgment  cannot  be  pronounced 
void  for  the  reason  that  it  may  be  imagined  that  an  equity 
could  possibly  exist  between  the  parties  to  this  suit;  and,  if 
such  an  equity  should  be  assumed  to  exist,  it  cannot  defeat 
the  rights  of  plaintiff  in  the  collateral  proceedings,  without 
having  been  pleaded  in  any  action  whatever. 

Other  questions  discussed  by  counsel  need  not  be  consid- 
ered.    The  judgment  of  the  circuit  court  is 

Affirmed. 

Eeed  and  Seeyebs,  JJ.,  dissent. 


Beown  et  al.,  Ex'bs,  v.  Kiene,  Assignee. 

1.  Assignment  for  Benefit  of  Creditors:  duttto  pay  taxes:  con- 

TiiACT  to  thb  contbart:  mistake.  Wiitle  it  is  the  duty  of  an 
assignee  for  the  benefit  of  creditors  to  protect  a  p.urchaser  of  the  prop- 
erty of  the  estate  a^^ainst  taxes  levied  upon  it  before  the  sale,  and  to 
protect  the  mortg^agee  of  real  estate  against  taxes  on  personal  property 
which  have  become  a  lien  on  the  mortgaged  realty,  (Laws  of  1876,  ch. 
14,)  yet,  where  the  mortgagee  foreclosed  and  bought  in  the  realty  for 
less  than  the  judgment,  and  afterwards,  before  the  year  for  redemption 
had  expired,  he  took  from  the  insolvent  and  assignee  a  quitclaim  deed 
for  the  land  in  satisfaction  of  his  whole  claim,  with  an  understanding 
that  he  took  it  subject  to  the  lien  of  the  taxes  in  general,  Jteld  that, 
though  the  taxes  on  the  personalty  of  the  insolvent,  which  were  a  lien 
on  the  land,  were  not  in  the  minds  of  the  parties,  they  were  included 
in  the  terms  of  the  contract,  and  that  the  mortgagee  could  not  after- 
wards compel  the  assignee  to  pay  the  taxes  on  the  personalty. 

2.  Agency:  attobnetat  law:  authority:  ratificatiok.    While  an 

attorney  at  law  may  not  have  authority  to  accept  a  deed  for  mort- 
gaged land  in  satisfaction  of  a  judgment  of  foreclosure,  and  bind  his 
client  by  the  terms  of  the  conveyance,  yet  the  client  cannot,  while 
retaining  the  land,  repudiate  the  terms  of  the  conveyance  on  the 
ground  that  his  attorney  exceeded  his  authority. 

Appeal  from  Dubuque  Circuit  Court. 

Monday,  June  27. 

Defendant  is  the  assignee  of  William  Stolteben,  under  a 
deed  of  general  assignment  for  the  benefit  of  creditors. 
Plaintiffs  held  a  mortgage  on  real  estate  given  by  Stolteben 
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before  the  assignment  was  executed.  They  filed  their  claim 
with  the  assignee,  but  subsequently  withdrew  it,  and  prose- 
cuted to  judgment  an  action  for  the  foreclosure  of  the  mort- 
gage, and  at  the  sale  under  the  foreclosure  they  bid  in  the 
property.  Subsequently,  and  before  the  right  of  redemption 
had  expired,  they  procured  from  Stolteben  and  the  assignee  a 
quitclaim  deed  of  the  premises.  The  general  assignment 
was  made  in  June,  1885,  and  the  sale  under  the  foreclosure 
was  in  February,  1886.  The  real  estate  was  sold  for  taxes 
levied  by  the  city  of  Dubuque  for  the  year  1885,  a  portion 
of  which  was  a  tax  npon  the  personal  property  owned  by 
Stolteben,  but  which  was  a  lien  on  the  realty.  The  taxes 
levied  by  the  county  for  the  year  1885  on  the  personal  prop- 
erty of  Stolteben,  also  a  tax  on  the  same  property  voted  to 
aid  in  the  construction  of  a  railroad,  remain  nnpaid,  und  are 
also  liens  on  the  real  estate.  The  railroad  aid  tax  was  voted 
in  1884,-but  no  part  of  it  was  collectible  until  1886.  Plaint- 
iffs filed  a  motion  in  the  circuit  court  for  an  order  requiring 
the  assignee  to  pay  the  personal  property  taxes,  which 
remained  unpaid,  out  of  the  assets  of  the  estate;  also  to  join 
with  plaintiff  in  redeeming  the  property  from  the  sale  for 
the  city  taxes,  and  that  he  be  required  to  pay,  for  that  purpose, 
the  amount  of  the  tax  on  the  personal  property.  The  circuit 
court  overruled  this  motion,  and  this  appeal  is  from  that  order. 

I).  O.  Oram^  for  appellants. 

Favke  db  I/yon^  for  appellee. 

Rkkd,  J. — It  is  provided  by  statute  (chapter  14,  Acts  16th 

Gen.  Assem.)  that  "  in  all  assignments  for  the  benefit  of  cred- 

j.  ASSIGN-        itors,  assessments  or  taxes  levied  under  the  laws 

benefltof        of  the  State,  including  municipal   corporations, 

Uuty  to  pay      shall  be  entitled  to  priority  or  preference,  and  be 

•«&X6S  '  COIW  V  X 

tract  to  tiie      first  paid  in  full."    Under  this  provision,  althouirh 

contrary:  ^  *^  ^  r  ?  o 

mistake.  its  primary  object  is  the  protection  of  the  public 

revenue,  it  would  doubtless  be  the  duty  of  the  assignee  to 
protect  the  purchaser  of  the  property  of  the  estate  against 
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axes  levied  upoa  it  before  the  gale.  It  would  also  be 
utj  to  protect  the  mortgagee  ol'  real  estate  against  taxes 

other  property  of  the  estate,  which  under  the  law  have 
lie  a  lien  upon  the  mortgaged  property.  But  it  clearly 
d  be  competent  for  him  to  sell  the  property  subject  to 
ien  of  the  taxes,  and  we  think  the  evidence  introduced 

the  hearing  of  the  motion  iu  the  circuit  court  shows 
the  quitclaim  deed  from  Stolteben  and  defendant  was 
1  with  the  understanding  that  plaintiffs  should  take  the 
jrty  subject  to  the  lien  of  the  taxes.  By  that  convey- 
Stoltebeu  and  the  assignee  relinquished  their  right  to 
iin  from  the  sale,  and  plaintiffs  were  vested  with  an  abso- 
:itle  and  right  to  the  possession  of  the  property.  They 
possession  of  it,  and  received  the  rents  and  profits  accru- 
rom  it  during  the  remainder  of  the  period  allowed  by 
tatate  for  making  the  redemption.  They  paid  nothing 
t!y  for  the  conveyance,  but  took  the  property  in  sati&tiic- 
of  the  whole  amonnt  of  their  claim  ;  their  bid  at  the 
S's  sale  being  less  than  the  amount  of  their  judgment 
the  costs.  It  is  probably  true  that  neither  of  the  parties 
',  when  the  agreement  was  entered  into,  that  any  taxes 
)t  such  as  were  levied  upon  the  real  estate  were  a  charge 

it.  But  that  can  make  no  difference.  The  agreement 
generally,   that  plaintiffs  should  take  it  subject  to  the 

of  the  taxes.  The  terms  of  the  agreement  included  al\ 
I,  which  were  a  lien  upon  it.  It  is  not  a  case  of  mutual 
ike,  against  which  equity  would  afford  relief,  but  is  one  in 
h  the  parties  comprehended  a  fact  in  theiragreeuientof  the 
enceofwhich  they  were  ignorant,and,  as  plaintiffs  received 
lenetits  for  which  they  contracted,  there  is  no  reason  why 
greement  shonld  not  be  enforced  according  to  its  terms. 
The  agreement  was  entered  into  on  plaintiff's  part 
le  attorney  who  prosecuted  the  foreclosure  suit  for  them, 
Ncij  and  it  is  insisted  that  the  contract  was  beyond 
'%u-  the  scope  of  his  employment.  It  may  he  eon- 
in.  ceded  that  the  authority  to  bind  plaintiffs  by  the 

;ment  in  question  was  not  conferred   upon  the  attorney 
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by  his  employment  to  prosecute  the  foreclosure  suit ;  but  the 
unauthorized  acts  of  an  attorney,  done  in  the  name  of  his 
client,  liko  those  of  any  other  agent,  may  be  ratified  by  the 
principal.  As  stated  above,  plaintiffs  took  and  retained  pos- 
session of  the  property  after  the  execution  of  the  quitclaim 
deed.  They  have  accepted  and  retained  the  benefits  accruing 
to  them  under  the  agreement.  We  do  not  decide  that  they 
might  noii  have  repudiated  the  agreement  when  they  discov- 
ered the  extent  to  which  the  attorney  had  assumed  to  bind 
them  ;  but  in  that  case  they  would  have  been  required  to 
repudiate  the  whole  contract.  They  clearly  cannot,  while 
retaining  the  beneficial  results  of  the  agreement,  repudiate 
those  portions  of  it  which  are  injurious  to  them. 

Affibmed. 


Gillespie  v.  See  et  al. 
Caenet,  Guardian,  v.  The  Same. 

1.  Quardian:  actiox  aoatnst  surety:  basis  of.    An  action  will  not 

lie  apfainst  a  guardian's  surety  until  there  has  been  a  settlement  of  the 
gruardian's  account  with  the  court,  and  a  failure  to  pay  as  ordered. 
(O'Brien  t.  Strang,  42  Iowa,  643,  followed.) 

2.  Circuit  Court :  orders  in  probate:  made  out  of  county:  juris- 

diction. The  circuit  court  of  one  county  cannot  be  held  in  another 
county  of  the  district;  and  if  it  was  competent  for  the  judge  of  the  cir- 
cuit court  of  Marshall  county  to  hear,  by  agreement,  at  chambers  in 
Webster  county,  an  accounting  of  a  guardian  in  a  matter  pending  in 
Marshall  county,  and  to  make  an  order  of  payment  by  the  guardian, 
(see  G'Hagen  v.  O'Hagen,  14  Iowa,  267,)  yet,  as  in  this  case  no  such 
agreement  is  shown,  and  as  no  order  of  payment  was  entered  in 
Marshall  county,  where  alone  it  could  be  entered,  held  that  in  law  there 
was  no  such  order,  and  that  an  action  against  the  guardian's  surety 
.     could  not  be  maintained  on  account  of  the  breach  of  such  order. 

Appeals  from  Marshall  Circuit  Court. 

Wednesday,  June  29. 

These  act'^^ns  were  brought  against  George  See,  as  former 
gcard'an    q^   the    plaintiff    Sophrouia   Gillespie,   formerly 
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Sophronia  See^  and  as  former  guardian  of  B.  D.  See  au(j 
Conway  B.  See,  of  whom  the  plaintiff  in  the  second  action, 
J.  L.  Carnej,  is  now  guardian.  The  actions  were  aloo 
brought  against  the  defendant  A.  B.  Pierce,  as  surety  for 
George  See,  upon  his  guardian's  bond.  He  tiled  an  equita- 
ble answer  and  cross-petition  in  each  case,  and  they  were 
tried  as  actions  in  equity,  and  a  decree  in  each  case  was  ren- 
dered against  him.     He  appeals. 

Henry  Stone  and  J.  H.  Bradley^  for  appellant. 

i?.  TT.  Hargrave  and  Brown  d&  Carney^  for  appellees. 

Adams,  Ch.  J. — The  two  decrees  amount  to  $2,250,  and 
the  evidence  shows  that  George  See,  the  guardian  and  prin- 
cipal in  the  bond,  is  utterly  worthless,  and  had  very  little 
property  at  any  time.  The  wards  are  his  children,  and  were, 
at  the  commencement  of  the  guardianship,  very  young.  The 
money  received  was  principally  the  proceeds  resulting  from  the 
sale  of  real  estate.  A  portion  was  for  rent  of  the  real  estate.  The 
money  had,  at  least  in  part,  been  expended  in  paying  for  the 
board  and  clothing  of  the  wards,  but  no  allowance  was  claimed 
by  the  guardian,  though  there  is  reason  lo  infer  that  the  wards 
were  necessarily  boarded  and  clothed  out  of  the  money.  In 
making  his  report,  he  appears  to  have  been  entirely  indiffer- 
ent about  protecting  himself  or  his  surety,  allowing  his  report 
to  be  drawn  by  his  attorney,  and  signing  it  in  ignorance  of 
its  contents.  We  do  not  see  that  he  claimed  any  compensa- 
tion for  his  services,  and  it  is  alleged  by  the  surety  that  he 
allowed  himself  to  be  charged  with  an  improper  amount  of 
rent. 

While  we  are  strongly  impressed  that  the  action  of  the 

guardian,  in  reporting  and  settling,  was  different  from  what  it 

t  ^.,A—.r*^.  would  have  been  if  the  wards  had  not  been  his 

suwnr?^aLu^  own  children,  and  he  had  been  solvent,  we  ar« 

^''  not  prepared  to  say  that  the  accounting,  settle 

ment  and  order  to  pay  would  not  bind  the  surety,  if  the  set- 


JUNE  TERM,  1887.  34T 


Gillespie  V.  See  et  al. 


tiement  and  order  were  made  by  the  court.  It  is  not  denied 
that  to  constitute  a  breach  of  the  bond  it  wAs  necessary  that 
there  should  be  a  failure  to  obey  an  order  of  the  court.  The 
language  of  the  statute  is  that  "  a  failure  to  comply  with  any 
order  of  the  court  in  relation  to  guardianship  shall  be  deemed 
a  breach  of  the  condition  of  the  guardian's  bond."  (Code,  § 
2251.) 

In  0*Brien  v.  Strang^  42  Iowa,  643,  it  was  held  that  an 
action  would  not  lie  against  a  guardian's  surety  until  there 
had  been  a  settlement  of  the  guardian's  account  with  the 
court,  and  a  failure  to  pay  as  ordered. 

In  the  case  at  bar  the  plaintiffs  in  the  respective  actions 
averred   a   settlement  with   the   circuit  court  of  Marshall 

county.     The  defendant  Pierce,  the  surety,  denied 

2.  CIRCUIT  m  /.I  11 

court:  orders    in  two  different  counts  of  his  answer  that  there 

in  probate: 

countyMuria-  ^^^  ^  settlement  with  the  court.     In  respect  to 
diction.  ^.j^jg  iggue  wc  have  to  say  that  it  appears  to  us 

that  the  plaintiff's  allegation  is  not  proved.  We  do  not 
understand' that  there  is  any  pretense  on  the  part  of  the 
plaintiffs  that  there  was  any  hearing  upon  the  accounting  in 
the  circuit  court  of  Marshall  county,  where  the  administra- 
tion was  pending,  or  that  any  order  of  settlement  was  entered 
of  record  in  that  court.  Whatever  hearing  there  was  was  in 
Webster  county;  but  we  do  not  understand  that  the  hearing 
was  before  the  circuit  court  of  that  county,  or  that  any  entry 
was  made  upon  the  records  of  that  court.  There  was  a  hear- 
ing before  the  circuit  judge  in  Webster  county,  but  the  circuit 
court  of  Marshall  county  cannot  be  held  in  Webster  county, 
and  any  orders  made  by  the  judge  there  must  be  deemed  to 
be  made  by  him  simply  as  judge.  We  do  not  say  that  there 
might  not,  by  agreement,  have  been  a  hearing  at  chambers  in 
Webster  county,  {O^Hagen  v.  O^Hageiiy  14  Iowa,  264,)  but 
whatever  order  was  made  should  have  been  made  in  the  cir- 
cuit court  of  Marshall  county,  and  entered  of  record  there, 
where  alone  it  properly  has  records. 

It  not  appearing,  then,  that  any  order  of  settlement  had 
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ever  been  made  by  the  circuit  court  of  Marshall  county,  as 

the  plaintiffs  averred,  and  as  was  necessary  to  give  a  right  of 

action  upon  the  bond,  we  think  that  the  action  upon  the  bond 

was  premature. 

Rbyersed. 


Pearson  et  al.  v.  The  International  Distillery  et  al. 
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2.  Intoxicating  Liquors:  manufacture  for  export  forbidden: 

CODE,  tit.  11,  CHAP.  6:  contemporaneous  INTERPRETATION:  CON- 
STITUTIONALITY: police  powm.  Under  chapter  6,  title  11,  of  the 
Code,  held  that  it  is  unlawful  to  manufacture,  in  the  state  of  Iowa, 
intoxicating  liquors  (alcohol  in  this  case)  for  transportation  and  Bale 
beyond  the  state,  without  regard  to  the  purpose  of  its  use;  or,  in  other 
words,  that  exportation  out  of  the  state  is  not  one  of  the  purposes  for 
which  such  liquor^  may  be  lawfully  manufactured  within  the  state ; 
[Niles  V,  Fries,  35  Iowa,  41,  and  Becker  v,  Betten,  39  Id.,  668,  distin- 
guished ;)  that  such  interpretation  of  the  statute  is  not  discordant  with 
^he  contemporaneous  interpretation  placed  upon  it  by  the  people  and 
legislators  of  the  state  ;  and  that  the  statute,  so  construed,  only  gives 
effect  to  the  police  powers  of  the  state,  and  is  not  in  conflict  with  the 
constitutional  right  of  the  congress  of  the  United  States  to  regulate 
commerce  among  the  States.    [See vers  and  Reed,  JJ.,  dissenting, "] 

2.  Statutes:  repeal:  non-user.    The  courts  cannot  regard  a  statute  as 

being  repealed  by  non-user  alone.  ( Hill  r.  Smith,  Morris,  95,  distin- 
guished.) 

3.  Intoxioating  Liquors:  abatement  of  distillery  as  nuisance: 

lessee  as  defendant:  sale  of  personal  property  to  fay  costs. 
In  an  action  to  abate  as  a  nuisance  a  distillery  engaged  in  the  unlawful 
manufacture  of  intoxicating  liquors,  where  the  action  was  prosecuted 
against  the  lessee  alone,  and  there  was  no  claimant  of  the  property 
adverse  to  the  defendant,  and  no  question  was  raised  as  to  the  owner- 
ship of  the  property,  and  the  evidence  showed  that  a  nuisance  was 
maintained  in  the  building,  and  that  the  machinery  and  movable  prop- 
erty therein  were  used  in  violation  of  the  law,  held  that  a  decree  enjoin- 
ing the  further  operation  of  the  distillery,  and  directing  the  sale  of  the 
personal  property  to  satisfy  the  costs  of  the  action,  was  warranted  by 
the  statute,  (see  Laws  of  1886,  chap.  66,  §  5,)  but  that  such  decree 
would  not  be  binding  on  the  lessor,  he  not  being  a  party  to  the  action. 


4.  :  :  PERMIT  FROM  supervisors  as  defense,    a  permit  to 

a  distiller  to  manufacture  intoxicating  liquors  for  lawful  purposes  is  no 
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defense  to  an  action  to  close  the  distillery  as  a  nuisance  on  the  ground 
that  it  is  manufacturing  such  liquors  for  unlawful  purposes.  The  viola- 
tion of  the  law  is  a  forfeiture  of  the  permit. 

Appeal  from  Polk  District  Court — Hon.  W.  F.  Conrad, 

Judge, 

Saturday,  September  10,  1887. 

Action  to  declare  a  distillery  ^  imisance,  and  to  enjoin  the 
manufacture,  the  selling,  and  keeping  for  sale  therein,  of  all 
intoxicating  liquors.  A  decree  in  accord  with  the  prayer  of 
tlie  petition  was  rendered  against  defendant  Kidd,  after  a 
trial  on  the  merits.     He  appeals  to  this  court. 

Lehmann  dk  Park^  C.  C.  Nourse  and  George  G.  Wright^ 
for  appellant. 

L.  Todhunter^  liunnells  d&  Walker  and  Oole^  Mo  Vey  cj& 
Glark^  for  appellees. 

Beck,  J. — I.  The  petition  describes  the  lots  upon  which 
the  distillery  named  in  the  petition  is  situated,  and  alleges 
that  it  was  erected  and  is  used  for  the  manufacture  of  intoxi- 
cating liquors  for  unlawful  purposes,  and  that  defendant  now 
is  engaged  in  the  unlawful  sale  of  such  liquors  in  the  prem- 
ises described.  It  is  alleged  that  "the  defendants  manufac- 
ture, keep  for  sale,  and  sell,  within  this  state,  and  at  the  place 
aforesaid,  intoxicating  liquors,  to  be  taken  out  of  the  state, 
and  there  used  as  a  beverage,  and  for  other  purposes  than  for 
medicinal,  mechanical,  sacramental  and  culinary  purposes, 
contrary  to  the  statute  of  Iowa."  Before  answer,  the  plaint- 
iffs dismissed  their  action  as  against  the  International  Dis- 
tillery.  Kidd  answers  the  petition,  denying  all  of  its  alle- 
gations. He  also  alleges  that  he  is  "authorized  by  the  board 
of  supervisors  to  manufacture  and  sell  intoxicating  liquors," 
except  as  prohibited  by  law,  and  that  he  has  in  the  manufac- 
ture and  sale  of  liquors  complied  with  all  requirements  of 
the  law. 
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There  is  no  controversy  as  to  the  material  facts  of  the  case, 
which  are,  substantially,  as  follows:  The  defendant,  during 
the  time  he  has  been  engaged  in  operating  the  distillery,  has 
held  a  permit  from  the  board  of  supervisors,  regularly  issued, 
authorizing  him  to  manufacture  and  sell  intoxicating  liquors 
for  mechanical,  medicinal,  culinary  and  sacramental  purposes 
only,  as  prescribed  by  law.  All  liquors  manufactured  by 
defendant  were  disposed  of  in  this  manner :  His  agent 
would  contract  sales  in  New  York  and  other  cities  outside  of 
this  state,  and  upon  his  order  defendant  shipped  the  liquor 
to  the  purchaser,  at  the  same  time  forwarding  a  draft 
attiiched  to  the  bill  of  lading,  upon  payment  of  which  the 
liquors  were  delivered  to  the  purchaser.  The  montlily 
reports  made  by  defendant,  in  compliance  with  the  require- 
ments of  the  law,  show  that  the  purposes  of  all  sales  made 
by  liim  were  for  exportation  outside  of  the  state  of  Iowa. 
These  reports  also  contain  this  language  :  "  No  liquors  of 
any  kind  sold  to  any  person  in  the  state  of  Iowa."  It  will 
he  discovered  that  the  sliowing  is  tiot  entirely  clear  as  to  the 
place  of  sale.  It  is  declared  in  the  reports  that  the  sales 
were  "for  exportation  out  of  the  state  of  Iowa."  It  is  again 
said  that  no  liquors  of  any  kind  were  sold  in  the  state.  It  is 
probable  that  the  defendant  means  to  say  in  his  report  that 
the  sales  were  made  to  persons  outside  of  the  state,  for  the 
purpose  of  exportation  from  the  state  by  the  purchasers.  It 
is  clear  that  the  purpose  of  the  sales,  as  shown  by  his  reports, 
was  "  exportation  outside  of  the  state  of  Iowa."  It  is  per- 
haps of  but  little  importance  whether  the  sales  were  made  in 
the  state  or  out,  or  whether  the  purpose  was  for  the  defend- 
ant or  the  purchaser  to  export  the  liquors  out  of  the  state. 
It  is  very  plain  that  the  reports,  as  well  as  other  evidence  in 
the  case,  show  that  the  sales  made  by  the  defendant  were  •'  all 
for  exportation  outside  of  the  state  of  Iowa,"  and  that  it  is 
not  shown  in  any  way  that  the  liquors  were  sold  for  mechan- 
ical, medicinal,  culinary  and  sacramental  purposes,  as  author- 
ized by  law. 


JUNE  TEllM,  1887.  351 

I . 

I  Peaxson  et  al.  v.  The  International  Distillery  et  al. 


11.     The  sole  question    presented  by  the   case   is   this: 

Under  our  statute,  may  intoxicating  liquor  be  manufactured 

in  this  state  for  transportation  and  sale  beyond 

1.  INTOXIOAT-    .       ,        ,  .  ,  ,  ,  \,  , 

iNG  liquors  t    its  borders,  without  regard  to  the  purpose  of  its 

manufacture  '  ^  r      r 

forbidSen'-  ^^®  ^  ^^^  ^^  Other  words,  is  the  exportation  out 
ti*t?ufcon-*'  of  the  state  a  purpose  for  which  intoxicating 
eouJTiuwpre-  Hqnors  may  be  lawfully  manufactured  and  sold  ? 
Bcitutionaiity:  Counsel  for  defendants  maintain  that  the  stat- 
ute of  this  state  authorizes  the  manufacture  and 
sale  of  intoxicating  liquors  for  exportation  (transportation) 
out  of  the  state,  without  any  restriction  as  to  their  use.  This 
counsel  for  plaintiffs  deny.  The  issue  thus  presented  requires 
the  interpretation  of  the  statute  of  the  state,  (  Code,  c.  6,  tit. 
11,)  prohibiting  the  manufacture  and  sale  of  intoxicating 
liquors.  Its  consideration  demands  a  careful  statement  of 
its  provisions.  Section  1523  declares  that  "no  person  shall 
manufacture  or  sell  *  *  *  ^ny  intoxicating 
liquors,  except  as  hereinafter  provided.  And  the  keeping  of 
intoxicating  liquor  with  the  intent,  on  the  part  of  the  owner 
thereof,  or  any  person  acting  under  his  authority,  or  by  his 
permission,  to  sell  the  same,  within  this  state,  contrary  to  the 
provisions  of  this  chapter,  is  hereby  prohibited,  and  the 
intoxicating  liquor  so  kept,  together  with  the  vessels  in 
which  it  is  contained,  is  declared  a  nuisance,  and  shall  be  for- 
feited and  dealt  with  as  hereinafter  provided."  It  will  be 
observed  that  this  section  prohibits  the  manufacture  and  sale 
of  intoxicating  liquors  except  as  permitted  or  authorized  by 
the  statute.  The  exception  contemplated  will  be  hereafter 
referred  to.  The  second  sentence  of  the  section  forbids  the 
keeping  of  intoxicating  liquors  Jbr  sale  within  the  state  con- 
trary to  the  prohibition  of  the  statute.  It  does  not  forbid 
the  keeping  of  liquors  not  intended  to  be  so  sold. 

Section  1524  excepts  from  the  operation  of  the  statute 
sales  *»  by  the  importer  thereof  of  foreign  intoxicating  liq- 
uors imported  under  the  authority  of  the  laws  of  the  United 
States,"  and  i*emaining  in   the  original  casks  or  packages  in 
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which  it  was  imported  and  sold  therein.  This  section  excepts 
also  from  the  operation  of  the  statute  the  manufacture  of 
liquor  in  the  state  for  mechanical,  medicinal,  culinary  and 
sacramental  purposes.  Section  1525  provides  penalties  for 
the  unlawful  manufacture  of  intoxicating  liquors,  and  section 
1543  declares  the  premises  in  which  intoxicating  liquor  is 
unlawfully  manufactured  or  sold  to  be  a  nuisance,  which 
shall  be  abated  as  the  law  provides.  Section  1542  declares 
that  "  no  person  shall  own  or  keep,  or  be  in  any  way  con- 
cerned, engaged  or  employed  in  owning  or  keeping,  any 
intoxicating  liquors,  with  intent  to  sell  the  same  within  this 
state,  or  to  permit  the  same  to  be  sold  therein,  in  violation 
of  the  provisions  hereof."  The  section  also  prescribes  pen- 
alties for  the  violation  of  its  provisions. 

Section  1526  is  in  the  following  language  :  "  Any  citizen 
of  the  state,  except  hotel-keepers,  keepers  of  saloons,  eating- 
houses,  grocery  keepers  and  confectioners,  is  hereby  permit- 
ted, within  the  county  of  his  residence  to  [manufacture  or] 
buy  and  sell  intoxicating  liquors  for  mechanical,  medicinal, 
culinary  and  sacramental  purposes  only :  provided  he  shall 
jfirst  obtain  permission  from  the  board  of  supervisors  of  the 
county  in  which  such  business  is  conducted." 

Sections  1527-1538  prescribe  the  proceedings  for  procur- 
ing the  permission  provided  for  in  section  1526,  the  dnty  of 
the  person  holding  it,  the  cause  and  proceedings  for  revoking 
it,  and  other  matters  which  need  not  be  further  referred  to  in 
this  connection.  Some  of  these  sections,  as  well  as  section 
1526,  were  amended  by  chapter  143,  Acts  Twentieth  General 
Assembly,  so  that  manufacturers  of  intoxicating  liquors  to 
l3e  used  for  lawful  purposes  are  required  to  procure  permits 
from  the  board  of  supervisors. 

We  may  here  observe,  and  we  shall  have  no  occasion  to 
again  express  the  thought,  that  the  amendments  to  the  orig- 
inal statute  made  by  the  act  just  referred  to  cut  no  figure  in 
the  decision  of  the  question  before  us.  Under  the  original 
statute,  the  manufacturer  was  not  required  to  obtain  a  permit; 
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ander  this  statute,  or  amended  statute,  he  is.  But  before  the 
amendment,  as  well  as  after,  he  could  only  manufacture  for 
the  lawful  purposes  prescribed  by  the  statute.  So,  in  either 
case,  if  he  manufactured  liquor  for  other  purposes,  he  wa^ 
subject  to  the  penalties  prescribed,  and  his  premises  were  a 
nuisance,  subject  to  abatement  under  the  statute. 

It  will  be  seen  upon  the  careful  consideration  of  the  stat- 
ute that  intoxicating  liquor  may  be  manufactured  and  sold 
within  the  state,  to  be  used  for  mechanical,  medicinal,  culi- 
nary and  sacramental  purposes,  and  for  no  other.  We  search 
in  vain  for  any  language  in  the  statute,  in  which  any  other 
purpose  is  contemplated.  Code,§  1524,  declares  that  intoxi- 
cating liquors  may  be  manufactured  in  this  state,  "  for  the 
purpose  of  being  sold,  according  to  the  provisions  of  this 
chapter,  to  be  used  for  mechanical,  medicinal,  culinary  or 
sacramental  purposes."  The  evidence  shows  without  dispute 
that  defendant  manufactured  intoxicating  liquor  "  for  expor- 
tation outside  of  the  state  of  Iowa,"  and  pursuant  to  this 
purpose  it  was  not  sold  to  any  person  in  the  state  of  Iowa. 
The  manufacture  of  liquor  for  exportation  or  transportation 
without  the  state  is  not  excepted  from  the  sweeping  prohi- 
bition of  Code,  §  1523.  It  is  therefore  unlawful.  The 
question  involving  the  interpretation  of  the  statute  now  under 
consideration,  so  far  as  it  rests  upon  the  language  of  the  enact- 
ment, is  narrow,  and  will  admit  of  no  prolonged  discussion. 

Arguments  of  counsel  based  upon  other  elements  of  inter- 
pretation demand  the  careful  consideration  which  we  shall 
proceed  to  give  them.  We  will  first  express  the  opinion  that 
the  thought  of  counsel,  to  the  effect  that  intoxicating  liquors 
may  be  lawfully  manufactured  under  our  statute  for  another 
or  other  purposes  than  the  four  expressly  limited  therein,  had 
its  birth  in  the  consideration  of  the  language  of  Code,  §§ 
1523  and  154:2,  which  forbid,  and  provide  punishment  for, 
the  keeping  of  intoxicating  liquor  with  the  intent  to  sell  the 
same  within  the  state  contrary  to  the  statute.  Under  these 
sections  intoxicating  liquor,  under  some  circumstances,  may 
Vol.  LXXII— 2r> 
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be  kept  in  this  state,  with  the  intent  to  sell  it  without  the 
state,  for  any  purpose — for  purposes  not  lawful  within  the 
state.  So,  under  our  statute,  the  keeping  of  intoxicating 
liquors,  under  circumstances  expressed  therein,  with  intent 
to  sell  them  without  the  state,  is  not  unlawful.  The  provis- 
ions to  this  eflfect  are  necessary  in  order  to  harmonize  with 
section  1524,  which  is  intended  to  conform  the  statute  to  the 
doctrine  of  the  United  States  supreme  court,  announced  in 
Brown  v.  Maryland^  12  Wheat.,  419,  and  License  Cases^  5 
How.,  504,  so  that  the  statute  should  not  conflict  with  the 
laws  and  authority  of  the  United  States.  Hence,  section 
1524  provides  that  intoxicating  liquors  imported  under  the 
laws  of  the  United  States,  while  remaining  in  the  original 
casks  or  packages,  may  be  lawfully  sold  by  the  importer. 
But  the  original  casks  cannot  be  broken,  and  the  liquor  sold 
in  this  state  at  retail,  for  purposes  forbidden  by  the  statute. 
Thus  imported  liquor,  while  in  the  original  packages,  may 
be  lawfully  sold  for  transportation  beyond  the  state,  without 
regard  to  the  purposes  for  which  it  shall  be  used.  It  may  be 
assumed  that  liquor  not  imported  may  be  lawfully  kept,  if 
tliere  be  no  intent  to  sell  it  unlawfully  within  the  state. 
This  would  be  so  as  to  liquors  intended  to  be  sold  for  lawful 
purposes,  and  as  to  imported  liquors. 

It  is  claimed  by  counsel  for  defendant  ttat  this  court  has 
rilled  that  intoxicating  liquors  may  be  lawfully  transported 
without  the  state.  Niles  v.  JFries^  35  Iowa,  41,  and  Becker 
V.  Betten^  39  Id.,  668,  are  relied  upon  to  support  this  claim. 
The  question  of  authority,  under  the  law,  to  transport  from 
the  state  intoxicating  liquors,  was  in  neither  case.  A  little 
consideration  of  the  language  of  the  opinion  in  the  first  case 
will  disclose  the  fact  that  i(  is  in  harmony  with  the  views  we 
have  just  expressed.  It  conveys  the  thought  that  liquor  may  bo 
held  within  the  state  for  lawful  transportation  without,  and 
may  be  held  for  lawful  sale  in  the  state,  which  we  have  jnst 
held.  The  conditions  which  would  make  such  transportation 
lawful  are  not  stated,  as  we  have  just  now  done.     The  argn- 
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ineiit  did  not  demand  such  statement.  In  the  next  case  the 
opinion  declares,  as  to  liquor  manufactured  in  the  state,  that 
''the  right  of  export  remains  unlimited  to  the  manufacturer 
and  purchaser."  If  the  word  "  export "  was  used  in  the 
opinion  to  mean  tratisportation  from  this  state  to  a  sister 
state,  a  use  which  is  hardly  accurate,  the  language  is  not  con- 
sistent with  what  we  have  just  said.  But  the  expression 
occurs  arguendo^  and  is  not  to  be  regarded  as  the  announce- 
ment of  a  rule  of  the  law.  So,  if  it  be  assumed  that  lan- 
guage in  conflict  with  our  present  views  is  found  in  the  other 
case,  it  was  used  a/rgxieiido^  and  not  in  expressing  the  decision 
of  the  court.  The  profession  understand  the  diflSculty, 
indeed,  the  absolute  impossibility,  of  always  expressing  decis- 
ions in  language  wholly  accurate,  and  in  supporting  them  by 
arguments  wholly  sound.  And  it  is  understood  that  what 
is  inaccurately  said  in  a  decision  in  argument,  like  obiter 
diotaj  is  not  to  be  followed.  Monty  v.  Ameson^  25  Iowa,  383, 
and  State  v.  Harris^  36  Id.,  136,  are  cited  by  defendant's 
counsel  in  support  of  their  position  on  this  branch  of  the 
case.  The  first  holds  that  intoxicating  liquor  is  the  subject 
of  property;  and  the  other  that  the  keeping  of  such  liquor, 
without  intent  to  violate  the  law,  is  not  prohibited  by  the 
statute.  We  think  neither  case  supports  counsel's  position. 
But  let  it  be  admitted  that  intoxicating  liquors,  under  the 
provisions  of  the  statute,  may  be  hej>t  in  the  state,  for  trans- 
portation and  sale  beyond  the  state;  it  does  not  follow  that 
jiqnor  may  be  manufactured  in  the  state  to  be  disposed  of 
in  the  same  way.  The  statute  declares  that  it  maybe  manu- 
factured for  the  purpose  of  sale  under  the  restrictions  imposed 
therein.  There  is  no  provision  of  the  statute  which,  by  fair 
construccion,  authorizes  its  manufacture  for  exportation, 

III.     Counsel  for  defendant  urge  that  the  construction  of 

the  law  for  which  they  contend,  having  been  so  generally 

8amr:  con-     acquiesced   in   by  the  people,  and  approved  and 

inte^retation.  advocated     by    the     members    of    the    general 

assembly  in  legislative  proceedings,  by  business  organizations. 
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and  the  like,  it  all  amounts  to  a  contemporaneous  interpre- 
tation  which  should   be  followed  by  this  court.     The  facts 
upon   which  counsel  base  their  claim  of   contemporaneous 
interpretatation  they  draw  from  the  public  history,  as  they 
understand  it,  in  which,  however,  we  do  not  concur.     We 
understand,  even  from  counsel's  argument,  that  there  were 
conflicting  views  upon  the  subject,  and  that  there  was  not 
such  a  general  concurrence  of  the  profession,  of  individuals 
composing  the  different  departments  of  the  government,  and 
of  the  people  generally,  as  would  give  thereto  the  weight 
and  force  of  contemporaneous  construction.     As  evidence  of 
this  contemporaneous  interpretation,  counsel  state  as  a  fact  that, 
since  the  enactment  of  the  statute,  distilleries  have  been  built 
in  six  of  the  cities  of  the  state,  which  are  named,  and  no  attempt 
to  enforce  the  statute  against  any  of  them  was  made  until  this 
action  was  brought.  It  is  unfortunately  true  that  in  these  cities, 
with  the  exception  of  Des  Moines,  where  defendant's  distillery 
is  situated,  no  successful  attempt  has  been  made,  unless  it  be 
recently,  to  enforce  any  of  the  provisions  of  the  prohibitory 
statute.     The  violators  of  the  law  have  been  secure  from 
prosecutions,  and  in  some  of  them,  if  not  in  all,  have  been 
licensed  by  the  municipal  governments.     It  is  a  noteworthy 
fact  that  counties  of  the  state  wherein  the  prohibitory  law  is 
and  has  been  enforced,  and  the  law-abiding  and  loyal  senti- 
ment of  the  people  secures  the  enforcement  of  this  and  all 
other  criminal  statutes,  are  not  mentioned  by  counsel  as  the 
places  where  distilleries  have  been  erected.     The  inference  is 
warranted  that  those  who  build  and  operate  distilleries  avoid 
these  counties,  and  seek  the  cities,  where  they  may  obtain 
immunity  from  prosecutions  through  the  spirit  of  opposi- 
tion to  the  law  which  sets  it  at  defiance.     Surely,  these  con- 
siderations strip  the  facts  stated  by  counsel,  and  the  argu- 
ments based  thereon,  of  all  force  in  support  of  their  position, 
which,  in  effect,  is  that  the  statute  is  to  be  interpreted  not  to 
forbid  the  manufacture  of  liquor  for  exportation,  for   the 
reason  that  it  has  been  and  continues  to  be  violated. 
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IV.  Connsel  contend  that  the  statute  is  in  effect  repealed 
by  noQ-user;  that  is  to  say,  it  has  been  so  long  without 
2.  statutes:     enforcement  that  it  is  obsolete.     Surely,  it  will 

repeal:  non-  ^      ,  i     i  -i      ■•  i  .  ^  ^  . 

user.  not   do   to   hold    that  this   statute,  though   not 

enforced,  ceases  to  have  due  force  of  law.  There  are  niany 
criminal  statutes  of  the  state  which  are  often  violated,  under 
which  there  have  never  been  prosecutions  of  which  we  have  ^ 
heard,  though  they  have  been  in  force  for  a  great  many  years. 
It  would  surely  astonish  the  profession  should  it  be 
announced  that  these  statutes  cease  to  have  the  force  of  law 
through  non-user.  We  know  of  no  principle  which  supports 
such  doctrine.  Hill  v.  Smithy  Morris,  95,  is  cited  in  sup- 
port of  counsel's  position  now  under  consideration.  It  waa 
held  in  that  case  that  an  old  United  States  statute  was  inoper- 
ative and  repealed  by  non-user,  by  the  enactment  of  other 
irreconcilable  statutes,  and  by  the  establishment  of  an 
opposite  legislative  policy.  It  is  not  said  that  the  statute 
was  repealed  by  non-user  alone,  and  it  cannot  be  presumed 
that  the  court  intended  to  present  such  a  thought.  !Non-user 
indicated  the  purpose  of  repeal  by  conflicting  statutes,  and 
the  recognition  of  opposite  legislative  policy.  Thus  far  non- 
user  was  an  element  upon  which  to  base  the  conclusions  that 
the  statute  was  repealed. 

Y.     Counsel  for  defendant  maintain  that,  if-  their  inter- 
pretation is  not  correct,  then  the  law  is  invalid,  on  the  ground 
sAifxasXo.     that  it  is  in  conflict  with  the  exclusive  constitu- 
tibiiauty:  '     tional   right  of  congress  to  regulate  commerce 

police  ^,  ^  ,, 

power.  among  the  states.      Uounsers  position,  as   we 

understand  it,  is  this:  The  statute,  under  the  interpretation 
we  adopt,  forbids  the  manufacture  of  intoxicating  liquors  for 
the  purpose  of  transportation  and  sale  out  of  the  state,  while 
its  manufacture  for  lawful  purposes  is  authorized.  Its  manu- 
facture for  permitted  purposes  being  lawful,  it  is  a  proper  sub- 
ject of  property  and  of  commerce.  The  statute,  in  forbidding 
its  transportation,  interferes  with  inter-state  commerce,  and 
is  a  regulation  thereof   which,   under   the   constitution,  is 
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exclusively  within  the  authority  of  congress.  "We  think 
brief  consideration  will  serve  to  point  out  the  error  of  this 
position. 

The  statute,  as  we  interpret  it,  authorizes  the  manufacture 
of  liquors  for  permitted  purposes,  and  forbids  it  for  all 
other  purposes.  It  does  not  forbid  the  transportation  of 
liquors  out  of  the  state.  See  Code,  §  1553,  and  amendment 
thereto,  by  chapter  143,  Acts  20th  General  Assembly.  The 
prohibition  of  the  statute  is  directed  alone  to  the  manu- 
facture of  intoxicating  liquors  for  purposes  other  than  for 
sale  according  to  the  provisions  of  the  statute.  (Code,  § 
1524.)  If  the  law  be  obeyed,  no  liquor  will  be  manufactured 
for  transportation.  Its  operation  is  to  prevent  the  produc- 
tion of  an  article  which  might  be  lawfully  transported  out 
of  the  state.  Now,  commerce  consists  in  the  interchange 
of  commodities  or  property  which  is  the  subject  of  trade. 
It  does  not  consist  of  the  impossible  interchange  of  things 
not  in  existence.  There  must  be  articles  of  trade  before  com- 
merce can  exist.  How,  then,  can  it  be  said  that  the  statute, 
by  prohibiting  the  manufacture  of  an  article  of  trade,  regu- 
lates commerce?  But,  if  this  view  be  not  correct,  and  the 
authority  to  regulate  commerce  extends  to  the  regulation  of 
the  production  of  articles  of  commerce,  then  the  state  is 
deprived  of  all  authority  to  tax,  license,  prohibit,  or  other- 
wise regulate,  the  manufacture  and  the  manufacturers  of  all 
articles  which  are  intended,  when  produced,  to  be  the  subject 
of  interstate  commerce.  One  illustration  will  serve  to 
show  the  effect  of  the  doctrine  to  broaden  the  exclusive 
authority  of  congress  to  regulate  commerce.  A  manufactory 
of  steam  boilers  for  sale  and  transportation  without  the  state 
is  established  within  the  residence  portion  of  a  city  of  this 
state,  with  dwellings  of  citizens  adjacent  thereto.  Now, 
under  the  doctrine  advanced  by  counsel,  as  the  purpose  of  the 
owner  of  the  manufactory  is  to  produce  articles  for  inter-state 
commerce,  the  nuisance  cannot  be  abated  under  the  laws  and 
authoritv  of  the  state,  for  the   reason   that   the   abatement 
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would  be  the  eaforcjement  of  regulations  of  commerce,  a  subi 
ject  exclusively  within  the  authority  of  congress.  Surely, 
it  will  not  be  contended  that  the  authority  of  congress 
reaches  to  this  extent.  But  it  may  be  urged  that  the  boiler 
manufactory,  according  to  the  conditions  of  the  illustration, 
is,  under  the  laws  of  the  state,  a  nuisance  —  a  thing  doing 
injury  to  the  people  of  the  state,  by  interfering  with  their 
comfortable  enjoyment  of  property,  and  may  therefore  be 
abated  by  the  statute.  The  same  things  are  true  of  a  distil- 
lery, which,  under  the  laws  of  this  state,  is  a  nuisance. 
These  thoughts  need  not  be  extended.  They  lead  to  the  con- 
clusion that  counsel's  position  upon  this  branch  of  the  case 
is  unsound. 

YT.  It  is  admitted  on  all  hands  that,  if  the  statute  in 
question  was  enacted  in  the  rightful  exercise  of  the  police 
power  of  the  state,  it  is  valid.  It  is  not  important  that  we 
should  here  attempt  to  define  what  is  called  the  police 
power,  or  inquire  into  its  extent.  It  is  sufficient  to  say  that 
it  is  a  power  which  may  be  exercised  by  the  state  to  secure, 
promote  and  protect  the  welfare,  comfort,  peace  and  good 
morals  of  the  people  of  the  state.  We  need  not  make 
extended  inquiry  whether  this  power  may  be  exercised  to  be- 
stow like  benefits  and  protection  to  the  people  of  sister  states.  It 
would  seem,  indeed,  that,  in  view  of  the  intimate  relations  of  the 
people  of  the  several  states,  being  in  fact  one  people,  the  sub- 
jects of  the  general  government,  with  common  interests  for  good 
government  and  prosperity  of  all,  the  state  should  in  its  legisla- 
tion have  regard  to  the  peace,  prosperity,  comfort  and  good 
morals  of  all  the  citizens  of  the  union.  Surely,  the  state  ought 
not  to  permit  things  to  be  done  within  its  borders  which  subvert 
the  peace,  prosperity  and  good  morals  of  the  people  of  other 
states.  No  one  will  doubt  that  it  is  not  only  within  the 
authority  of  the  state  to  suppress  conspiracies  and  combina- 
tions within  her  borders,  intended  to  disturb  the  peace  of  a 
sister  state,  but  that  it  ought  to  do  so.  And  surely,  even 
counsel  for  defendant  will  not  contend  that  the  power  of  the 
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state  may  not  be  exerted  to  prevent  the  impairment  of  the 
health  or  good  morals  of  the  people  of  another  state,  by  the 
pursuit  of  business,  or  by  acts  done  within  our  own  state. 
Will  it  be  for  a  moment  contended  that  the  state  cannot  sup- 
press the  publication  of  obscene  literature  intended  to  be 
circulated  exclusively  in  other  states?  Or  may  it  not  pro- 
hihit  the  manufacture,  within  the  state,  of  unwholesome 
food,  for  transportation  and  sale  in  other  states?  Not  alone 
do  the  true  doctrines  of  constitutional  law  deny  that  the  power 
of  the  state  is  so  restricted, —  humanity,  patriotism,  inter-state 
comity  and  Christianity,  all  unite  in  protest  against  it. 

VII.  But,  if  it  be  assumed  that  the  police  power  of  the 
state  may  be  exercised  to  secure  benefits  and  protection  to 
the  state  alone,  the  prohibition  of  the  statute  in  question,  as 
we  interpret  it,  finds  ample  support  in  the  demand  for  pro- 
tection of  our  people  from  the  evils  which  would  flow  from 
the  unrestricted  manufacture  of  intoxicating  liquors.  It  is 
proper  to  remark  here,  that  this  power  may  not  be  arbitra- 
rily or  capriciously  exercised,  and  never  for  purposes  other 
than  the  protection  of  the  people  and  the  suppression  of 
evils  threatening  the  subversion  of  the  peace,  comfort  and 
good  morals  of  the  people,  and  their  quiet  and  full  enjoy- 
ment of  property.  The  evils  flowing  from  intoxicating  liq- 
iiors  arise  wholly  from  its  use  as  a  beverage.  But  this  use 
is  wide  spread,  reaching  all  classes  of  the  people,  and  both 
sexes,  and  every  age.  No  condition  of  life  is  wholly  exempt 
therefrom.  An  enumeration  of  all  the  evils  arising  from 
the  use  of  intoxicating  liquors  need  not  be  attempted.  They 
are  numerous,  and  affect  the  people  collectively  and  individ- 
ually. Idleness,  poverty,  pahperism,  crime,  insanity,  disease, 
and  the  destruction  of  human  life,  follow  indulgence  in  the 
habit  of  using  intoxicating  drinks.  Millions  of  our  fellow- 
countrymen  are  addicted  to  this  habit,  and,  of  these,  millions 
become  drunkards.  Homes  are  broken  up,  and  domestic 
peace  is  destroyed  by  drunkennesss.  The  prisons,  alms- 
houses, and  institutions  for  the  care  of  orphanage,  insanity 


JUNE  TERM,  1887.       ,  361 

Pearson  et  al.  v.  The  luternational  Distillery  et  al. 

and  affliction,  are  largely  tilled  by  the  vice.  These  are  evils, 
but  not  all  of  the  evils,  of  the  alcohol  habit,  affecting  the 
social  condition  of  the  people,  and  their  comfort  and  good 
morals.  But  other  evils  attending  the  use  of  intoxicating 
beverages  afifect  the  state  and  its  government.  It  is  the  pro- 
lific source  of  crime,  pauperism  and  insanity,  and  thereby 
entails  taxation  to  defray  the  expenses  of  the  conviction  and 
punishment  of  criminals,  and  the  support  of  almshouses, 
asylums  and  hospitals.  It  deteriorates,  mentally  and  physic- 
ally, the  human  stock,  rendering  its  victims,  as  well  as  their 
progeny,  less  capable  of  bearing  arms  in  defense  of  their 
country,  and  of  discharging  other  duties  of  the  citizen. 
Soldiers  are  unfitted  for  duty  by  it,  and  thereby  battles  have 
been  lost,  and  the  liberty  of  nations,  if  not  lost,  has  been 
imperiled.  Tradition  perpetuates,  if  history  does  not  fully 
record,  the  evils  which  have  flowed  from  the  alcohol  habit  of 
officers  and  soldiers  of  our  own  armies.  "Washington  strug- 
gled with  difficulties  occasioned  by  it,  and  other  commanders 
oi"  later  days  have  had  a  like  experience,  while  patriotic  sol- 
diers have  suflered  on  account  of  inebriety  of  officers  in  all 
bninches  of  the  military  service.  The  appetite  for  strong 
drink,  possessed  by  so  many  of  our  countrymen,  demands 
constant  gratification,  and  the  expenditure  therefor  of  enor- 
mous sums  of  money,  thus  creating  a  business — the  keeping 
of  saloons  and  dram-shops,  in  which  are  employed  an  immense 
number  of  men.  Their  business,  and  their  relations  with 
the  idle  and  dangerous  classes  of  society,  give  them  great 
influence  in  public  affiiirs.  The  municipal  governments  of 
the  cities,  often  burdened  with  debts,  and  robbed  by  unfaith- 
ful and  mercenary  officers,  in  all  departments,  give  evidence 
of  the  direction  in  which  this  influence  is  exerted.  Thinking 
men  of  tliis  day  largely  concur  in  the  opinion  that  the  influ- 
ence of  the  saloon,  and  the  idleness  and  vice  of  the  multi- 
tude of  its  clientage,  united,  constitute  the  great  peril  of 
American  institutions.  We  think  none  will  deny  that  noth- 
ing-but  evil  flows  from  this  source.  * 
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That  the  state  possesses  the  power,  in  the  exercise  of  its 
]>olice  authority,  to  strike  at  the  alcohol  habit,  by  regulating 
in-  totally  suppressing  the  sale  of  intoxicating  liquors  for  use 
as  a  beverage,  is  admitted  on  all  hands.  We  do  not  under- 
stand that  counsel  for  defendants  deny  it.  All  the  courts  of 
the  union,  federal  and  state,  which  have  passed  upon  the 
(jnestion,  unite  in  sustaining  this  authority.  See,  for  a  cita- 
tion of  these  cases,  Oooley,  Const.  Lira.,  582,  583,  and  notes, 
and  the  first  series  and  annual  volumes  of  the  United  States 
Digest.  The  power  to  prohibit  the  sale  of  intoxicating 
liquors  has  been  exercised  by  many  states,  and  traffic  therein 
with  Indians  has  been  prohibited  by  statutes  of  the  United 
States,  and  of  this  and  other  states.  The  preservation  of 
order  in  the  Indian  tribes,  and  peace  between  them  and  the 
frontier  settlers,  the  prevention  of  famine  and  disease,  and 
the  preservation  of  the  very  existence  of  these  savages,  are 
the  humane  objects  of  these  statutes. 

The  same  purpose  demands  legislation  to  protect  the 
inebriates  among  our  own  countrymen,  probably  equaling  in 
number  all  the  Indian  tribes,  from  the  destructive  consequences 
of  the  gratification  of  their  appetites  for  strong  drink,  which 
is  no  less  uncontrollable  in  them  than  in  the  Indians.  Surely, 
humanity  and  patriotism  demand  that  the  same  protection 
be  extended  to  this  unfortunate  class  of  citizens  of  the 
United  States  which  is  secured  to  the  savage  wards  of  our 
government. 

In  the  exercise  of  the  power  to  suppress  saloons  and  pro- 
hibit the  sale  of  intoxicating  liquors  as  a  beverage,  the  legis- 
lature of  this  state,  in  the  constitutional  exercise  of  its  dis- 
cretion, has  forbidden  the  manufacture  of  intoxicating 
liquors,  except  for  sale  for  mechanical,  medicinal,  culinary 
and  sacramental  purposes,  under  regulations  as  prescribed  by 
the  statute.  The  prohibition  of  the  manufacture  is  a  means 
to  effectuate  the  prohibition  of  the  sale.  The  use  of  all 
means  to  accomplish  the  end,  not  forbidden  by  constitutional 
restriction,  rests  in  the  discretion  of  the  legislative  depart- 
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ment  of  the  state  government.     The  courts  cannot  review 
the  exercise  of  this  discretion. 

VIII.  But  the  prohibition  of  the  manufacture  of  intoxi- 
cating liquor  may  be  supported  upon  the  ground  that,  per  se, 
it  has  a  deleterious  effect  upon  good  order,  and  the  peace, 
comfort  and  morals  of  the  people  of  the  state.  The  manu- 
facture of  an  article  so  pernicious  in  its  use  as  a  beverage 
cannot  be  consistently  authorized  while  its  sale  is  forbidden. 

It  would  be  as  an  effort  to  stay  the  flow  of  a  stream  when 
its  very  source  should  be  destroyed.  The  manufacture  in  the 
state  would  offer  inducements  for  the  violation  of  the  law 
prohibiting  sales,  and  would  afford  opportunities  for  the  crea- 
tion and  gratification  of  the  appetites  by,  at  least,  those 
engaged  in  and  connected  with  it.  For  other  reasons,  which 
need  not  be  stated,  the  legislature  esteemed  the  manufacture 
to  be  an  evil  which  ought  to  be  suppressed. 

IX.  But  counsel  insist  that  alcohol,  which  was  alone  manu- 
factured by  defendant,  is  not  commonly  used  as  a  beverage. 
The  statement  may  be  admitted  to  be  true.  But  it  is  largely 
so  used  by  people  of  some  nationalities  who  have  become 
citizens  of  the  United  States,  and  often  used  by  others.  By 
the  simple  process  of  dilution  of  alcohol,  a  beverage  is  made 
palatable  enough  to  the  victims  of  the  appetite  for  strong 
drink,  which  may  become  the  common  drink  of  inebriates. 

X.  Counsel  argue,  as  we  understand  them,  that,  as  the 
manufacture  of  alcohol  is  permitted  for  sale  for  lawful  pur 
poses  within  the  state,  it  does,  when  manufactured  for  expor- 
tation, not  a  lawful  purpose,  become  property,  and  then  its 
exportation,  a  purpose  forbidden  by  the  statute,  becomes 
lawful  on  the  ground  that  the  restriction  upon  its  use  is  an 
interference  with  the  rights  of  property.  But,  conceding  that 
alcohol,  without  regard  to  the  purpose  of  its  manufacture,  is 
property,  it  does  not  follow  that  its  uses  may  not  be  restricted 
by  the  state,  in  the  exercise  of  its  police  authority.  While 
the  stAte  may  not  deprive  the  citizen  of  his  property,  it  may 
forbid  its  use  for  purposes  which  are  subversive  of  the  peace, 
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order  and  morals  of  the  people,  and  destructive  of  health 
and  life.  Connsel  refer  to  statutes  forbidding  the  manufac- 
ture of  oleomargarine  and  glucose,  and  express  the  opinion 
that  they  are  not  in  conflict  with  constitutional  provisions 
upon  which  they  rely  to  defeat  the  statute  under  considera- 
tion in  this  case.  "We  can  discover  no  distinction  between 
the  statute  under  consideration  and  the  statutes  referred  to 
by  counsel,  which  are  doubtless  based  on  the  ground  that  the 
articles  prohibited  are  detrimental  to  health,  or  their  produc- 
tion is  in  conflict  with  the  interests  of  the  people,  and  the 
policy  of  the  state  enacting  them. 

XI.  But  the  use  of  property  may  be  restricted  for  pur- 
poses connected  with  trade  and  other  interests  of  the  people. 
An  illustration  of  legislation  of  this  character  is  found  in 
our  game  law,  which  forbids  the  transportation  out  of  the 
state  of  any  game  killed  within  it.  Yet  the  killing  of  game 
is  permitted,  with  restrictions  as  to  time  and  quantity  or 
number  killed.  The  sportsman  may  lawfully  kill  the  pre- 
scribed number  within  the  lawful  time.  The  game  becomes 
his  property  ;  yet  he  cannot  transport  it  out  of  the  state. 
We  have  never  heard  doubts  expressed  as  to  its  constitution- 
ality. A  little  consideration  will  disclose  its  close  similarity 
to  the  statute  forbidding  the  transportation  of  intoxicating 
liquor. 

XII.  The  defendant  insists  that,  as  there  is  no  evidence 
tending  to  show  that  he  was  the  owner  of  the  distillery,  and 

the  machinery  and  movable  property  connected 
with  its  operation,  the  decree  erroneously  directs 
the  closing  of  the  distillery,  and  the  sale  of  the 
personal  property  to  satisfy  the  costs  of  the 
action.  There  is  no  claimant  of  the  property 
adverse  to  defendant,  and  no  question  is  shown 
to  have  arisen  in  the  court  below  involving  the  ownership  of 
the  property.  The  evidence  establishes  the  fact  that  a  nui- 
sance was  maintained  in  the  building,  and  the  personal  prop- 
erty was  used  In  the  violation  of  the  law.     The  statute  pro- 
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vides  that,  when  a  nuisance  is  established  in  an  action,  the 
personal  property  used  about  the  premises  shall  be  subject  *to 
sale  upon  the  judgment.  See  Acts  21st  General  Assembly 
c.  66,  §  5.  If  defendant  owns  the  property,  or  it  has  been 
used  with  the  consent  of  the  owner  for  the  purpose  of  the 
violation  of  the  statute,  it  is  subject  to  be  dealt  with  as  pro- 
vided by  the  statute.  If  it  is  not  so  owned,  or  has  not  been 
so  used,  the  owner's  rights  are  not  precluded  by  the  decree, 
and  he  will  be  protected  in  proper  proceedings,  which  he  may 
Institute  for  that  purpose.  As  no  prejudice  can  result  to  any 
one  from  the  decree,  there  is  no  ground  for  changing  its 
provision  in  this  regard. 

XIII.  Defendant  further  insists  that  the  decree  errs  in 
directing  the  distillery  to  be  closed.  The  defendant  bases 
.        . ,   this   claim   upon   the  ground  that   he  holds   a 

SipSvisOTsas  Permit  to  manufacture  liquor  for  lawful  purposes, 
defense.  ^^^  ^.j^^  decree  destroys  his   rights  thereunder. 

But  the  court  rightly  found,  under  the  evidence,  that  defend- 
ant maintained  a  nuisance  by  manufacturing  liquor  contrary 
to  law.  His  permit  is  no  protection  against  the  penalties 
provided  therefor.  Having  been  found  a  violator  of  the  law, 
the  court  will  not  presume  that  he  will  hereafter  obey  the 
law.  He  makes  no  claim  or  promise  that  he  will  hereafter 
conduct  the  business  lawfully.  The  violation  of  the  law 
works  a  forfeiture  of  his  permit.  For  these  reasons  the 
decree  correctly  directs  the  closing  of  the  distillery  ;  at  all 
events,  it  is  in  accord  with  the  statute.  If  defendant  is  a 
lessee  of  the  premises,  the  lessor  may  obtain  possession  of 
the  property  by  complying  with  the  requirements  of  the 
statute.  (Acts  21st  General  Assembly,  o.  66,  §  5.)  He  suf- 
fers no  prejudice  from  the  decree. 

We  have  considered  all  questions  arising  in  the  case,  and 
reach  the  conclusion  that  the  decree  of  the  district  court 
ought  to  be  Affibmxd. 

Sebvkrs,  J.,  dissenting. — I  do  not  understand  it  to  be 
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)/'       ^  claimed  in  the  foregoing  opinion  that  there  is  any  provision 

of  the  statute  which  in  words  forbids  the  manufacture  of 
intoxicating  liquors  for  sale  out  of  the  state  for  purposes 
which  would  be  unlawl'ul  if  the  sale  were  made  in  this  state. 
If  there  is  no  such  provision  of  the  statute,  then  the  right  to 
transport  the  liquor  for  sale  out  of  the  state  necessarily 
exists. 

I  do  not  understand  it  to  be  claimed  by  the  majority  of 
the  court  that  there  is  any  distinction  between  the  seller  and 
manufacturer,  but  that  both  are  placed  by  the  statute  on  the 
same  footing.  It  is  true,  it  is  stated  in  the  opinion  of  the 
majority  that  "  there  is  no  provision  of  the  statute  which, 
by  fair  construction,  authorizes  its  manufacture  for  exporta- 
tion." This,  it  seems  to  me,  is  not  a  fair  statement  of  the 
question  to  be  determined,  wliich  is  whether  there  is  any  pro- 
vision of  the  statute  which,  in  terms  or  by  fair  construction, 
forbids  the  transportation  of  liquors  for  sale  beyond  the 
•  boundaries  of  the  state.  Unless  there  is  such  a  statute,  the 
right  clearly  exists,  although  there  may  not  be  an  affirmative 
statute  declaring  the  existence  of  such  right.  A  statute 
which  simply  declares  that  liquors  cannot  be  manufactured 
or  sold,  except  for  certain  specified  purposes,  is  not  sufficient, 
for  the  reason  that  it  does  not,  by  necessary  implication, 
apply  to  the  manufacture  of  liquors  for  sale  out  of  the  state. 
Therefore,  it  seems  to  me,  the  logic  of  the  foregoing  opinion 
is  faulty  ;  especially  is  this  so  when  the  prior  dsucisions  of 
this  court  are  considered.  In  JViles  v,  Fries.^  35  Iowa,  41, 
it  is  said  by  Beck,  J.,  speaking  for  the  court :  "  Intoxicating 
liquors  in  the  possession  of  a  citizen  who  holds  them  for  the 
purpose  of  selling  them  lawfully  withiti  th^  state,  or  for 
transporting  them  without  the  state  for  lawful  traffic,  are  not, 
under  the  statute,  subject  to  seizure.  (Code,  §  1525.)  To 
constitute  the  owning  and  keeping  of  intoxicating  liquors 
unlawful,  there  must  exist  an  intent  to  sell  or  dispose  of 
them  witliut  the  state^  contrary  to  law.  In  the  absence  of 
such  intent,  the  possession  of  this  kind  of  property  is  lawful. 
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If  lawful,  the  law  must  protect  the  property."  This  decis- 
ion was  made  in  1872,  and  Becker  v.  Betten,  39  Iowa,  668, 
was  decided  two  years  later,  in  which  Cole,  J.,  speaking  for 
the  court,  said  :  "  Further  than  this,  the  right  to  export 
remains  unlimited  to  the  manufacturer  and  purchaser."  The 
italics  are  mine.  Such  was  the  construction  placed  on  the 
statute  by  this  court  twelve  or  more  years  ago.  Six  sessions 
of  the  general  assembly  have  since  then  been  held,  and  it 
must  be  assumed  that  the  members  of  the  general  assembly 
are  conversant  with  the  decisions  of  this  court  construing  the 
statutes  of  the  state,  and  yet  no  amendment  thereto  was 
made,  as  is  conceded  by  the  majority,  which  changed  the 
'  statute  so  as  to  avoid  the  construction  adopted  in  the  fore- 
going decisions.  During  the  same  period  the  distillery  in 
question  was  in  daily  operation  within  sight  of  the  capitolj 
and  it  was  regarded,  by  at  least  some  of  the  citizens  of  the 
state,  as  an  outrage,  and  that  its  existence  was  unlaw^ful.  At 
least  by  four  of  the  sessions  of  the  general  assembly  the  pro- 
hibitory law  was  in  some  respects  amended.  During  such 
period,  hundreds  of  barrels  of  alcohol  were  annually  manu- 
factured at  the  distillery,  sold  and  transported  from  the  state, 
and  yet  no  attempt  was  made,  I  believe,  until  about  the  time 
this  proceeding  was  commenced,  to  have  such  manufacture 
and  sale  declared  unlawful.  This  fairly  shows,  I  think,  a 
contemporaneous  construction  of  the  statute  by  this  court, 
acquiesced  in  by  the  legislature  and  people,  and  therefore  the 
language  used  in  the  former  decisions  cannot  at  this  late  day 
be  regarded  as  inaccurate  expressions  of  judicial  thought,  or 
that  it  was  mere  dictum.  Besides  this,  in  my  opinion,  it 
cannot  be  fairly  said  that  the  language  used  was  not  applica- 
ble to  the  question  actually  determined.  It  therefore  seems 
to  me  that  the  construction  of  the  statute,  now  for  the  first 
time  adopted,  is  an  after-thought.  It  cannot  be  fairly  said 
tfiat  during  the  period  mentioned  public  sentiment  in  the 
county  of  Polk  was  opposed  to  the  enforcement  of  the  prohib- 
itory law,  whatever  may  be  the  fact  as  to  other  counties  in 
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the  state.  In  all  cases  involving  the  proper  construction  of  a 
statute  which  has  been  in  force  for  several  years,  the  contempo- 
raneons  construction  thereof  by  the  people,  courts  and  legisla- 
ture, either  by  acquiescence  or  otherwise,  is  entitled  to  great 
consideration,  if  the  terms  of  the  statute  make  its  construc- 
tion doubtful  and  uncertain. 

In  my  opinion,  the  statute  was  properly  construed  by  this 
court  years  ago,  and   that,  as  an  original  proposition,  such 
construction  is  right.     This  depends  wholly  upon  the  con- 
struction that  should  be  given  to  section  1623  of  the  Code. 
This,  in  substance,  is  conceded  by  the  majority.     The  other 
sections  of  the  Code  referred  to  are  mere  makeweights,  which  ^ 
favor  or  detract  from  the  construction  placed  upon  section 
1523  in  the  foregoing  opinion.     Now,  what  is  the  scope  and 
object  of  the  statute?     The  manufacture  and  sale  of  intoxi- 
cating liquors,  except  for  lawful  purposes,  is  forbidden.     But 
where  is   the   sale   forbidden?       In '  this    state,  of  course. 
Such  is  the  express  language  of  the  statute.     It  will  not  be 
claimed,  I  assume,  if  a  person  sells  in  another  state  intoxi- 
cating liquors,  that  he  can  be  punished  In  this  state,  or  that 
the  statutes  make  such  sale  unlawful.     Mr.  Kidd,  therefore, 
when  he  sold  alcohol  in  New  York,  or  in  this  state  for  ship- 
ment to  and  use  in  that  state,  did  no  act  which  is  forbidden 
by  the  laws  of  this  state.     It  will  be  observed  that  it  is  con- 
ceded by  the  majority  that  it  is  immaterial  whether  the  sale 
was  made  out  of  this  state  or  within  the  state  for  transporta- 
tion and  use  out  of  it.     If  the  sale  is  not  unlawful,  how  can 
the  manufacture  be  unlawful,  when  both  by  the  statute  are 
placed  on  precisely  the  same  basis,  as,  I  think,  must  be  con- 
ceded to  be  the  logical  result  of  the  foregoing  opinion.     In 
my  judgment,  the  plain  and  the  only  meaning  of  the  statute 
is  that  the  sale  in  this  state,  and  the  manufacture  for  sale 
and   use  in  this  state,  of  intoxicating  liquors,  for  unlawful 
purposes,  are  alone  prohibited,  and  that  the  statute  does  not 
undertake  to   say   what  may  be  done  with    the    liquor   in 
another  state.     If  it  did,  a  question  would  be  presented  as  to 
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the  validity  of  the  statute.  Therefore,  the  right  to  sell  and 
transport  liquor  from  the  state  exists  simply  because  it  is  not 
prohibited. 

In  my  opinion,  the  construction  of  the  statute  adopted  by 
the  majority  makes  a  conflict  between  it  and  the  constitution 
of  the  United  States,  and  therefore  the  fifth  paragraph  of 
the  foregoing  opinion  is  unsound.  As  long  as  intoxicating 
liquors  and  corn  are  regarded  as  property,  the  right  to  trans- 
port either  out  of  the  state  exists,  although  the  avowed  use 
of  the  corn  so  shipped  is  the  manufacture  of  such  liquors  in 
another  state.  I  also  desire  to  reserve  to  myself  the  right 
hereafter  to  determine  the  extent  of  the  police  power  inher- 
ent in  the  state. 

As  an  individual  I  cordially  assent  to  all  that  is  said  in  the 
opinion  of  the  majority  as  to  the  evils  of  intemperance,  but  I 
have  doubts  as  to  its  materiality  in  the  determination  of  this 
controversy. 

The  judgment  of  the  district  court  should  be.  reversed. 

Besd,  J.y  concurs  in  this  dissent 
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present: 


Hon.  AU3T[?T  ADA.M3, Chief  Justice. 
"     WILLIAM  H.  SEE  VERS,     1 
••     JOSEPH  B.  REED, 
"     JAMES  H.  ROTH  ROCK,  , 
"     JOSEPH  M.  BECK. 


Judges. 


Reynolds  v.  The  City  of  Keokuk. 

1.  Personal  Injury:  negligence:  evidence:  inference  froh 
INSTINCT  OF  SELF-PRESERVATION.  In  an  action  for  a  personal  iiyury 
througrh  the  alleged  negligence  of  another,  wl^ere  the  person  injured  is 
living,  and  does  or  can  testify  to  the  facts  and  circumstances,  and  in 
what  manner  the  iojury  was  received,  held  that  the  natural  instinct 
which  leads  ail  rational  persons  to  avoid  injury,  as  far  as  possible,  to 
their  persons,  is  not  to  be  considered  as  an  element  of  evidence  tending 
to  establish  the  want  of  contributory  negligence  on  the  part  of  the 
person  injured.  (Dunlavy  v.  Chicago,  R,  I.  dt  P.  It'y  Co.,  66  Iowa,  435, 
and  Whitsett  v.  Same,  67  Id.,  150,  followed.  Greenleaf  v.  Ill,  Cent.  K'y 
Co.,  20k,  Id.,  14,  and  Way  r.  Same,  40  Id.,  341,  in  which  cases  the  injured 
persons  were  dead,  distinguished.) 
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2.  Practice  on  Appeal;  burok:  prejcdice  piiesumed.  Where  an 
error  has  been  committed  on  a  trial,  prejudice  will  be  presomed,  unless 
the  contrary  affirmatively  appears. 

8.  Verdict:  moot  follow  instruotions.  The  instructions,  whether 
right  or  wrong,  are  the  law  for  the  jury,  and  a  verdict  in  conflict  with 
the  instructions  should  be  set  aside. 

Appeal  from,  Lee  District  Cov/tt, 

Tuesday,  Ootobeb  4. 

AonoN  to  recover  damages  for  personal  injuries  sustained 
by  plaintiff,  caused  by  a  defective  sidewalk.  Trial  by  jury, 
verdict  and  judgment  for  the  plaintiff,  and  defendant  appeals. 

Anderson^  Davis  <&  Hagerman^  for  appellant. 

Miller  (&  Son^  for  appellee. 

Sbbvees,  J. — I.  At  the  request  of  the  plaintiff,  the  court 
gave  the  jury  the  following  instruction:  "The  natural 
1.  PERSONAL    instinct  which  leads  all  rational  persons  to  avoid 

Injury:  negll-    .    .  ^     ^,     .  ^  ^  .1.1       . 

jence:  evi-  ^  injury  to  their  persons,  as  far  as  possible,  is  an 
fnstinct  of  element  of  evidence  proper  for  the  consideration 
seif-ppeserva-  of  the  jury,  with  all  the  outstanding  circnmstances 
introduced  as  evidence  on  the  question  whether  the  plaintiff 
was  or  was  not,  at  the  time  of  her  injury,  exercising  ordi- 
nary care  and  prudence."  The  plaintiff  was  a  witness  in  her 
own  behalf,  and,  in  two  cases  recently  determined  by  this 
court,  instructions  identical  in  substance  with  the  foregoing 
were  condemned.  Dunlavy  v.  ChioagOy  R.  I.  <b  P.  Ry 
Co.,  66  Iowa,  435;  Whitaett  v.  Same,  67  Id.,  160.  These 
cases  are  clearly  distinguished  from  &reenleaf  v.  Ill,  Cent. 
Railroad  Co.^  29  Iowa,  14;  Way  v.  Same,  40  Id.,  341.  In 
these  last  cases  the  person  injured  was  dead;  and  what  caused 
his  death,  or  the  facts  tending  to  show  contributory  negli- 
gence on  his  part,  or  the  reverse,  did  not  clearly  and  certainly 
appear;  and  therefore  the  instinct  of  self-preservation,  it  was 
held,  was  a  circumstance  which  the  jury  were  entitled  to  con- 
sider.    But  where  the  person  injured  is  living,  and  does 
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or  can  testify  to  the  facts  and  circamstances,  and  in  what 
manner  the  injnry  was  received,  then  there  is  no  reason  why 
the  inference  arising  from  the  instinct  of  self-preservation 
should  be  indulged. 

Counsel  for  the  appellee  insist  that  the  instruction  above 

quoted  does  not  conflict  with  the  rule  established  in  the  fore- 

2.  pRACTicB     going  cases,  and,  if  it  does,  that  no  prejudice 

wor:^rej-     resulted  therefrom.      But  we   think   otherwise. 

udice  pre-         __,,  i      .        t  •,  -i 

sumed.  Ihc  rule  IS  that,  where  there  is  an  error,  a  pre- 

sumption of  prejudice  arises  which  cannot  be  disregarded, 
unless  the  record  discloses  affirmatively,  and  the  court  is 
satisfied,  that  the  error  was  not  prejudicial.  Counsel  fail  to 
indicate  where  it  affirmatively  appears  of  record  that  the 
instruction  given  was  not  prejudicial,  and  we  are  of  the  opin- 
ion that  it  must  be  regarded  as  clearly  prejudicial.  We  are 
also  of  the  opinion  that  the  instruction  is  clearly  and  directly 
in  conflict  with  the  cases  above  cited. 

II.  The  evidence  tended  to  show  that  the  plaintiff  was 
walking  with  another  person,  and  stepped  into  a  hole  in  the 
8.vsiu>TCT:     sidewalk,  and  was  thereby  injured.     The  court 

instrucuona,  jnstructed  the  jury  as  follows:  «lt  there  was 
not  room  for  two  girls,  arm  in  arm,  walking  close  together, 
to  pass  on  either  side  of  the  hole  in  the  crossing,  then  yon  will 
find  for  the  defendant,  if  you  find  plaintiff  and  another  were 
so  walking."  This  instruction  was  the  law  of  the  case,  and, 
right  or  wrong,  should  have  been  followed  by  the  jury;  and 
in  our  opinion  the  verdict  is  clearly  in  conflict  with  this 
instruction.  Whether  the  instruction  was  proper  or  improper 
we  do  not  determine.  It  was  the  duty  of  the  jury,  in  either 
case,  to  follow  it. 

Counsel  for  the  appellant  ask  us  to  determine  whether, 
under  the  evidence,  the  plaintiff  is  entitled  to  recover,  and 
whether  the  verdict  is  in  conflict  with  paragraphs  Nos.  12 
and  14  of  the  charge  of  the  court,  which  present,  in  sub- 
stance, the  same  question.  As  to  these  questions  we  are  not 
agreed,  and,  as  the  evidence  may  not  be  the  same  on  another 
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trial,  therefore  it  is  thought  best  by  a  majority  of  the  court 
that  we  should  not  undertake  to  determine  what  may  be 
wholly  immaterial. 

Several  other  questions  ia  relation  to  challenges  to  certain 
jurors,  and  also  to  the  panel,  and  in  relation  to  the  introduf- 
tion  and  exclusion  of  evidence,  are  discussed  by  counsel,  but, 
as  these  questions  may  not  arise  on  another  trial,  we  do  Hot 
determine  them. 

For  the  errors  above  indicated  the  judgment  of  the  district 

court  is 

Heve&sed. 


WiMMER  V.  Eaton. 

1.  Elections:  wrong  name  on  ballot:  intent  of  electors:  evi- 
dence. Plaintiff,  whose  name  is  E.  W.,  was  the  candidate  of  hii 
party  for  the  office  of  township  trustee,  and  there  was  no  one  of  the 
name  of  F.  W.  who  was  eli^ble  to  the  office;  but  the  name  F.  W.  was 
printed  on  some  of  the  ballots  cast  at  the  election,  and  if  thestt  had 
been  cast  for  £.  W.  he  would  have  been  elected,  but,  not  counting 
these  for  him,  the  defendant  was  declared  elected.  In  an  action  to  con- 
test the  election,  Kel<i  that  evidence  was  admissible  to  show  that  the 
ballots  bearing  the  name  F.  W.  were  so  printed  in  the  belief  that  that 
was  plaintiff's  name,  and  to  show  that  the  electors  who  cast  those  bal- 
lots at  the  time  supposed  that  they  bore  plaintiff's  name;  and,  the 
intention  of  the  electors  so  voting  being  thus  established,  held^  further, 
that  such  ballots  should  be  counted  for  plaintiff. 


2. : :  elector's  TESTIMONY  AS  TO  intention-    Whether  an 

elector  who  has  cast  a  defective  ballot  can  be  permitted  to  testify  directly 
as  to  his  intent,  qucere. 

Appeal  from  Allamakee  District  Court. 
Tuesday,  Octobek  4. 

This  is  an  action  to  test  the  right  of  defendant  to  hold 
the  office  of  township  trustee.  The  district  court  entered 
judgment  for  plaintiff,  and  defendant  appeals. 

II,  II.  Stilwell,  for  appellant. 

M.  B,  Hendricks^  for  appellee. 

Heed,  J. — At  a  general  election  in  the  township  in  which 
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the  parties  reside,  510  ballots  were  cast  for  the  oflBce  of 
township  trustee.  Of  that  number  249  were  cast  for  defend- 
ant, 170  bore  the  name  of  E.  Wimmer,  and  91  that  of  F. 
Wimmer,  Plaintiff's  name  is  Edward  Wimmer,  and  he 
claimed  that  all  of  the  ballots  bearing  those  names  should  be 
counted  for  him.  The  canvassers,  however,  counted  for  him 
only  those  ballots  which  bore  the  name  of  E.  Wimmer,  and 
they  issued  to  defendant  the  certificate  of  election.  The 
evidence  given  on  the  trial  shows  that  plaintiff  was  nomi- 
nated as  a  candidate  for  the  office  by  a  convention  of  the 
political  party  to  which  he  belongs,  and  that  the  ballots 
which  bore  the  name  of  F.  Wimmer,  as  well  as  those  which 
bore  the  name  of  E.  Wimmer,  were  cast  by  members  of  that 
party  ;  also  that  the  ballots  were  printed  by  a  person  who 
knew  that  plaintiff  was  a  candidate  for  the  office,  but  under- 
stood at  the  time  that  his  name  was  F.  Wimmer  ;  also  that 
it  was  discovered  at*ter  the  election  had  been  in  progress  for 
some  time  that  this  mistake  had  been  made  in  printing  his 
name,  and  that  the  ballots  subsequently  cast  were  corrected 
by  writing  thereon  the  letter  E.  as  the  initial  letter  of  his 
Christian  name.  It  was  also  proven  that  no  person  by  the 
name  of  F.  Wimmer,  who  was  eligible  to  the  office,  resided 
in  the  township.  A  number  of  the  electors  were  examined  as 
witnesses,  and,  against  defendant's  objection,  were  permitted 
to  testify  that  the  ballots  cast  by  them  bore  the  name  of  F. 
Wimmer,  and  that  they  supposed  at  the  time  that  that  was 
plaintiff's  name,  and  that  it  was  their  intention  to  vote  for 
him. 

The  first  question  which  arises  on  the  record  is  whether 

resort  may  be  had  to  other  evidence  than  the  ballot  cast  by 

the  elector  in  ascertaining  his*  intention.     If  the 

wrong naine  *  ballot   is   found   to   be   perfect,    that   is,   if    it 

on  ballot :  In-  .  . 

J«ntof eiec-     expresses  a  certain  intent  by  the  elector,  it  must 

dence.  j^g  accepted  as  the  exclusive  evidence  of  his  intent. 

Thus,  if  it  bears  the  name  of  a  person  who  is  eligible  to  the 

office  voted  for,  it  affords  the  most  satisfactory  evidence  that 
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it  was  the  elector's  intention  to  vote  for  that  person  ;  and  it 
would  be  contrary  to  all  the  analogies  of  the  law  to  permit 
proof  by  extrinsic  evidence  of  a  contrary  intent.  But  when 
it  is  apparent  that  the  intent  of  the  elector  is  imperfectly 
expressed  by  the  ballot,  as  when  tlie  person  intended  to  be 
voted  for  is  not  certainly  identified  by  it,  the  true  rule  is,  we 
thinkjto  admit  extrinsic  evidence  in  aid  of  such  imperfec- 
tion. It  often  happens  that  the  elector  is  ignorant  or  mis- 
taken as  to  the  Christian  name  of  the  person  for  whom  he 
wishes  to  cast  his  ballot.  In  such  cases  the  Christian  name 
is  either,  omitted  entirely  from  the  ballot,  or  wrongly 
written  thereon.  Now,  if  no  evidence  except  the  ballot 
could  be  resorted  to  in  such  cases,  in  determining  the 
intent  of  the  elector,  it  is  manifest  that  the  privilege  of  the 
elective  franchise  would  be  defeated  by  the  rule.  But 
the  right  to  vote  is  one  of  the  highest  privileges  of  the 
citizen,  and  it  ought  not  to  be  defeated  by  a  technic- 
ality. Hence  the  courts  have  quite  generally  held  that 
resort  might  be  had  in  such  cases  to  the  circumstances  sur- 
rounding the  election,  and  the  facts  of  a  general  public 
nature  connected  with  it,  and  that  these  might  be  considered, 
in  connection  with  the  ballot,  in  determining  what  was  the 
intention  of  the  elector.  The  question  is  elaborately  dis- 
cussed in  Attorney-general  v.  Ely^  4  Wis.,  438,  and  what 
we  think  is  the  true  rule  is  there  laid  down.  See,  also,  Oooley, 
Const.  Lim.,  611. 

We  think,  therefore,  that  the  facts  that  plaintiff  was  the 
candidate  of  his  party  for  the  officQ,  that  there  was  no  person 
of  tlie  name  of  F.  Wimmer  who  was  eligible  to  the  office,  and 
that  that  name  was  printed  on  the  ballots  in  the  belief  that 
it  was  plaintiff's  name,  and  that  the  electors  who  cast  the 
ballots  bearing  that  name  supposed  at  the  time  that  it  was 
his  name,  may  properly  be  considered  in  determining  whether 
the  91  ballots  bearing  that  name  were  intended  for  him ; 
and  when  those  facts  are  considered  there  can  be  no  ques- 
tion as  to  what  the  intent  of  the  electors  was. 
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The  only  other  question  in  the  case  is  whether  an  elector 
who  has  cast  a  defective  ballot  can  be  permitted  to  testify 

directly  as  to  his  intent.     The  numerical  weight 
elector's  tes-    of  authority    seems  to  be  against  the  right  to 

timony  as  to  .  /       ,  ,  ,  .     .       t»    .. 

intcDtion.  .  examine  the  elector  on  that  subject.  xJut  we 
have  no  occasion  to  go  into  the  question  in  this  case ;  for 
if  it  should  be  held  that  the  district  court  ought  to  have 
excluded  the  evidence,  the  final  result  would  not  be  affected  ; 
for  we  hold  that,  upon  the  facts  proven  by  the  competent 
evidence  in  the  case,  the  ballots  in  question  should  have  been 
counted  for  plaintiff.     The  judgment  will  therefore  be 

Affirmed. 


The  State  v.  Jordan. 

1.  Intozicatixig  Liquors :  aba.tbment  ofnuisanob:  compensation. 
In  an  action  to  abate  as  a  nuisance  the  nnlawf  al  sale  of  liquors,  where 
the  evidence  established  the  unlawful  sale  of  such  liquors,  but  did  not 
show  the  ownership  or  sale  of  wine  or  beer  hj  defendant,  held  that  no 
question  arose  as  to  the  validity  of  the  statute  on  the  ground  that  it 
made  no  provision  to  compensate  her  for  the  wine  and  beer,  and  for  her 
property  devoted  to  the  sale  thereof,  which  she  owned  when  the  law 
took  effect. 


2.  : :  CONSTITUTION ALiTT  OF  STATUTE.  The  Statute  provid- 
ing for  the  eigoining  as  a  nuisance  the  sale  of  intozicatiui?  liquors  is  not 
in  conflict  with  the  constitution  of  the  United  States  on  the  ground  that 
it  denies  to  the  defendant  the  right  of  trial  by  jury,  or  deprives  him  of 
property  without  due  process  of  law,  or  authorisses  punishment  without 
indictment  by  a  grand  jury — ^following  recent  cases  decided  by  this 
court,  which  are  cited  in  the  opinion. 

Appeal  from  Wapello  Circuit  Cowrt. 

Tuesday,   October  4. 

Action  in  chancery  to  enjoin  and  restrain  defendant  from 
maintaining  a  nuisance  bj  keeping  a  place  for  the  unlawful 
sale    of  intoxicating  liquors.     A  final  decree  was  entered 
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ig   the  relief'prayed  for  in  the  petition.     Defendant 

I  GibhoTis  and  J,  J.  Smith,  for  appellant. 

K  Steak,  W.  S.  Coen,  and  IT.  A.  Work,  for  appellee. 

c,  J. — I.  Defendant,  in  her  answer,  admits  that  she 
be  property  de8crH>ed  in  the  petition,  but  denies  that 
•nee  was  maintained  in  it.  The  evidence  presented  in 
ord  before  i)s  sufficiently  establishes  the  allegations  of 
;ition.  We  cannot,  therefore,  interfere  with  the  decree 
ground  that  the  evidence  fails  to  establish  it. 
Counsel  for  defendant  insist  that  the  statute  under 
this  proceeding  is  based  is  in  conflict  with  the  consti- 
tution of  the  United  States,  for  the  reason  that 
lors:  no  provision  is  made  therein  to  compensate 
>  ■■  defendant  for  the  wine  and  beer,  and  for  her  prop- 
erty devoted  to  the  sale  thereof,  which  defendant 
when  the  law  took  effect.  It  is  sufticient  to  say  that 
Mlence  does  not  show  the  ownership  or  sale  of  wine  or 
Y  defendant.  The  question  raised  by  counsel  involving 
;hts  as  an  owner  and  vendor  of  wine  and  beer  is  not  in 
ie. 

It  is  insisted  that  the  statute  is  in  conflict  with  the 
;ution  of  the   United   States,   for   the  reason   that   it 

,   denies   defendant    the  right   of    trial   by  jury, 

'suit-  deprives  her  of  property  without  due  process  of 
law,  and  authorizes  punishment  withont  indict- 
by  a  grand  jury.  It  is  sufficient  to  say,  in  reply  tti 
abjections,  that  the  action  is  brought  in  chancery  to 
n  the  maintenance  of  a  nuisance, — a  subject  of  equita- 
vnizance  before  the  statute  was  enacted, — and  that  the 
to  trial  by  jury  in  chancery  cases  is  not  secured  by  any 
tntional  provision.  If  defendant  should,  through  the 
se  of  the  power  of  chancery  in  abating  the  nuisance 
she  maintained,  be  deprived  of  property,  it  will  be  bv 
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due  process  of  law  as  administered  in  the  courts  of  chancery. 
If  defendant  be  fined  and  imprisoned  in  the  exercise  of  the 
same  power  for  contempt  in  refusing  to  obey  the  mandate  of 
the  court,  it  will  not  be  in  violation  of  the  constitutional 
requirements  that  punishment  shall  not  be  inflicted  without 
indictment  by  a  grand  jury.  The  punishment  of  contempts, 
whether  the  proceedings  therefor  be  regarded  as  criminal  or 
civil,  may  be  had  without  indictment  by  a  grand  jury.  These 
familiar  doctrines  have  been  recently  recognized  by  this  court. 
See  Littleton,  v.  FHtz^  65  Iowa,  488  ;  Martin  v.  Blattner^  68 
Id.,  286  ;  MoLane  v.  Leichty  69  Id.,  401  ;  Jordan  v.  Wap- 
ello Circuit  Courty  Id.,  177 ;  Manderacheid  v.  Plymouth 
District  Gov/rt^  Id.,  240. 

In  our  opinion  the  decree  of  the  circuit  court  ought  to  be 

Affibmed. 


Newby  v.  Fbbb  et  al. 

1.  Sohools:  RBBiovAL  OF  sohool-hocjsb:  decision  of  state  supbrin- 
TBNDBNT:  MANDAMUS.  Where  a  petition  for  the  removal  of  a  school 
hoQse  is  carried  by  appeal  to  the  superintendent  of  public  instruction, 
his  decision  is  final,  (Code,  §  1835,}  and  mandamuB  will  Ue  to  compel 
obedience  thereto  on  the  part  of  the  school  directors.  (See  opinion  for 
cases  followed  and  distinguished.) 

Appeal  from  Appanoose  District  Court. 

Wednesday,  Ootobeb  5. 

The  defendants  are  the  directors  of  the  district  township 
of  Chariton,  and  the  relief  asked  by  the  plaintiff  is  that  a 
mandamus  issue  commanding  the  defendants  to  remove  a 
school-house  in  said  district  township.  The  relief  asked  was 
refused,  and  the  plaintiff  appeals. 

Geo.  D.  Porter^  for  appellant. 

Vermilion  c&  Eoans^  for  appellees. 

Sebvbrs,  J. — It  is  stated  in  the  petition  that  a  petition 
was  presented  to  the  defendants  asking  the  removal  of  a 
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school-house,  and  that  such  relief  was  refused,  whereupon 
the  plaintiff  appealed  to  the  county  superintendent,  who 
affirmed  the  action  of  the  defendants,  and  thereupon  an 
appeal  was  taken  to  the  state  superintendent,  who  reversed 
the  decision  of  the  county  superintendent;  and  that  after- 
wards the  plaintiff  demanded  that  the  defendants  remove  the 
school-house,  and  the  same  was  refused.  The  defendants 
answered  the  petition,  and  denied  the  allegation^  thereof, 
and  pleaded  that  the  proposed  site  to  which  the  removal  was 
asked  was  within  thirty  yards  of  the  dwelling-house  of  George 
Finkhouser,  and  that  he  objected  to  the  house  being  placed 
on  such  site.  It  was  further  pleaded,  in  substance,  that  the 
state  superintendent  did  not  order  or  direct  the  house  to  be 
located  at  any  particular  place,  and  that  the  district  town- 
ship had  no  funds  to  pay  for  such  removal,  and  that  no  site 
had  been  purchased  or  condemned  to  which  the  house  could 
be  removed. 

The  trial  was  to  the  court,  and  there  is  no  dispute  as  to 
the  facts.  The  evidence  sustains  the  allegations  of  the  peti- 
tion, and  it  is  not  claimed  by  counsel  for  the  appellees  that 
such  allegations  should  not  be  regarded  as  established.  The 
questions  discussed  by  counsel  are  purel}^  of  a  legal  nature, 
and  pertain  to  the  powers  conferred  upon  school  officers, 
including  the  superintendent  of  public  instruction.  We 
understand  that  the  question  to  be  determined  is  whether 
the  defendants  can  or  should  be  compelled  in  this  proceeding 
to  remove  the  school-house  from  where  it  now  stands  to 
another  place.  The  question  as  to  whether  it  should  be 
removed  to  any  particular  place  is  not,  as  we  understand  the 
record,  presented,  and  it  has  not  been  argued  by  counsel.  If 
correct  in  this  view,  it  does  not  seem  to  be  material  to 
inquire  whether  a  site  has  been  procured  or  not.  The  only 
question  considered  hy  the  county  superintendent  was  as  to 
the  removal.  He  did  not  take  into  consideration  where  it 
should  be  removed,  and  his  decision  in  this  respect  was 
reversed  by  the  superintendent  of  public  instruction,  and  it 
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is  upon  this  decision  that  the  plaintiff  relies;  his  claim  being 
that  such  determination  was  final,  and  that  it  became  thf 
duty  of  the  defendants  to  obey  this  decision,  and,  as  sucb 
duty  is  enjoined  by  law,  that  it  may  be  enforced  by  man- 
damns.     (Code,  §  3373.) 

The  statute  provides  that  boards  of  directors  of  district 
townships  shall  fix  the  site  of  school-houses.  (Code,  §  1724.) 
From  any  decision  or  order  of  such  directors  an  appeal  may 
be  taken  by  any  aggrieved  party  to  the  county  superintend- 
ent, and  from  the  decision  of  the  latter  an  appeal  may  be 
taken  to  the  superintendent  of  public  instruction.  The 
decision  of  the  latter  the  statute  provides  shall  be  final. 
(Code,  §§  1829-1835,  inclusive.)  Of  course,  this  provision 
of  the  statute  must  be  construed  to  include  only  such  mat- 
ters as  are  within  the  jurisdiction  of  the  several  school  offi- 
cers above  mentioned,  and  of  which  and  the  parties  jurisdic- 
tion is  obtained  as  provided  by  law.  As  to  such  questions 
the  decision  of  the  superintendent  of  public  instruction  must 
be  regarded  as  final  and  conclusive,  and  binding  on  the  par- 
ties, and  it  follows  that  such  decisions  must  be  enforced  by 
the  courts. 

It  is  not  claimed  by  counsel  that  the  superintendent  of 
public  instruction  did  not  have  jurisdiction  of  the  parties 
and  subject-matter,  and  it  is  conceded  that  as  to  all  minister- 
ial acts  his  decision  is  final;  but  it  is  insisted  that  such 
officer  does  not  possess  any  judicial  functions.  In  support 
of  this  proposition.  Diet.  Twjp.  of  Sioux  City  v,  Pratt^  17 
Iowa,  16,  is  cited.  In  that  case  the  relief  asked  was  to  set 
aside  a  contract  for  building  a  school-house,  on  the  ground 
that  it  had  been  obtained  by  fraud.  From  the  action  of  the 
Doard  in  entering  into  the  contract  an  appeal  was  taken  by 
a  tax-payer  to  the  county  superintendent,  who  declared  the 
contract  illegal  and  void,  and  it  was  insisted  that  such  decis- 
ion was  final  and  conclusive.  But  it  was  held  otherwise, 
and  th^t  as  to  such  matter  the  superintendent  was  not  vested 
with  judicial  powers.     This  case  is  clearly  distinguishable 
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from  the  one  at  bar,  for  the  reason  that  the  statute  does  not 
give  any  school  officer  the  power  to  adjudge  a  contract  duly 
entered  into  to  be  void  on  the  ground  of  fraud.  The  ques- 
tion in  this  case  is  materially  different.  Here,  the  matter  in 
controversy  relates  solely  to  the  conduct  of  the  schools,  and 
the  location  of  the  same;  and  to  our  minds  it  seems  to  be 
peculiarly  appropriate  that  all  such  questions  should.be  deter- 
mined by  the  school-officers,  and  that  their  decision  should 
be  tinal  and  conclusive.  The  statute  in  express  terms  so  pro- 
vides. In  substance,  it  has  been  so  held.  Vance  v.  Dist, 
Twp.'of  Wilton^  23  Iowa,  408;  Marshall  v,  Sloan^  35  Id., 
44:5 ;  Ind,  Diat.  of  Lowell  v.  Ind.  Dist.  of  Duser^  45  Id., 
391. 

Counsel  do  not  claim  that  the  defendants  have  established 
by  the  evidence  that  the  district  did  not  have  any  funds 
with  which  to  make  the  removal,  and,  if  such  fact  could  be 
regarded  as  established,  it  is  not  claimed  by  counsel  to  be 
material. 

For  the  reason  stated,  we  think  the  district  court  erred  in 

rendering  judgment  for  the  defendants. 

Hbvebsed. 
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LOITGHBAN  V.   ThB   CiTY   OF    DeS  MoINES. 

1.  Assignment  of  Error:  amendment  to  obviate  objbctiosi.    In 

this  case  the  court  gave  appellant  leave  to  make  its  assignment  of  errors 
more  specific  in  order  to  obviate  objection  thereto  made  by  counsel  for 
appellee. 

2.  Nuisance:  ubasurb  of  damages:  sickness.    Where  a  nuisance  had 

been  maintained  which  made  plaintiff's  dwelling-house  disagreeable  and 
unwholesome,  and  caused  sickness  to  himself  and  family,  the  measure 
of  his  damages  was  the  ditierence  in  the  rental  value  of  the  property 
before  and  after  the  establishment  of  the  nuisance,  for  the  time  it  was 
maintained,  and  such  additional  sum  as  would  compensate  him  for  his 
loss  of  time  and  expense  incurred  by  reason  of  the  sickness  of  himself 
and  family  caused  by  the  nuisance.  (See  opinion  for  authorities  as  to 
sickness.) 
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3.  :  8ETERAL    PERSONS  CONTRIBDTING    TO:    DAMAGES:    EVIDENCE. 

Where  dama^res  were  claimed  by  defendant  on  account  of  a  nuiRance 
created  and  maintained  by  it,  it  was  competent  for  it  to  show,  for  the 
purpose  of  obviating  or  mitigating?  the  damages,  that  other  causes  pro- 
duced or  contributed  to  the  damages  which  plaintiiF  had  suffered,  and 
which  he  attributed  alone  to  the  nuisance  complained  of.  (bee  opinion 
for  authorities.) 


5. :  FILTH7  STREAM  IN   CITY;  LIABILITY  OP   CITY.      It  WOuld  «Wm 

that  a  city  is  not  liable  in  damages  as  for  a  nuisance  on  account  of  the 
filthy  and  unwholesome  condition  of  a  snxall  stream  within  its  limits, 
where  the  stream  passes  over  private  property  only,  over  which  the  city 
has  no  control. 

Appeal  from  Polk  Circuit  Court. 

Wednesday,  October  5. 

The  plaintiff  is  the  owner  of  a  lot  in  the  city  of  Des 
Moines,  upon  which  there  is  a  dwelling  in  which  he  resides 
with  his  family.  He  brought  this  action  to  recover  dam- 
ages of  the  city  for  wrongfully  and  negligently  construct- 
ing a  sewer  through  and  over  said  lot,  in  such  a  manner 
that  the  contents  thereof  were  discharged  from  the  mouth 
or  outlet  of  the  sewer  upon  said  lot  on  the  margin  of  the 
Des  Moines  river,  and  so  near  the  said  dwelling-house  that 
the  air  became  polluted,  and  the  locality  unhealthy,  to  such 
an  extent  that  the  plaintiff's  property  became  almost  worth- 
less, and,  by  reason  of  the  inhalation  of  the  noxious  gases 
arising  from  said  sewer,  the  plaintiff  and  his  family  became 
sick,  to  his  great  damage.  There  was  a  trial  by  jury,  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff.  Defend- 
ant appeals. 

Jaines  H,  DetHcJc  and  Hugh  Brennaii^  for  appellant. 

Cole^  Mc  Vey  dh  Clark^  for  appellee. 

RoTHROCK,  J. — I.  Counsel  for  appellee  insist  that  the 
assignments  of  error  are  not  sufficiently  specific  to  require 
1.  ASSIGN-        this  court  to  consider  them.     After  this  question 

MENTOf  ,      ,  ,        ,  .,  11., 

error:  ameud-  was  made  Dv  counsel,  the  appellant,  by  leave  ot  the 

inenttoobvi-  '^  '  rr  ^    j 

ate  objection,  court,  amended  the  assignment  of  errors  so  that 
no  fair  objection  now  exists  as  to  their  form,  and  we  will  pro- 
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t^'  ceed  to  consider  such  as  we  think  demand  the  attention  of  the 

^:b'  court. 

f^^,  II.     It  is  not  denied  that  the  city  constructed  a  sewer 

^•^.  through  the  plaintiff's  lot,  and  the  fact  is  established  beyond 

J5!  '  question  that  the  contents  of  the  sewer  were  discharged  from 

J:-  V  its  mouth  within  about  seventy-live  feet  of  the  plaintiff's 

house,  and  that  the  effect  of  such  discharge  was  to  create  a 
stench  in  and  about  the  house,  of  which  the  plaintiff  might 
^;v  justly  complain.     It  is  claimed,  however,  that  the  plaintiff 

i;;!  has  no  ground  of  complaint,  because  the  sewer  was   con- 

1^: .  structed  through  the  plaintiff's  premises  with  his  consent. 

It  is  true  that  the  plaintiff  consented  that  the  excavation 
might  be  made  through  the  lot,  and  the  sewer  constructed  ; 
f{  but  the  jury  were  warranted  in  finding,  from  the  evidence, 

that  the  consent  was  to  construct  a  mere  overflow  sewer,  and 
not  one  to  be  used  for  the  constant  discharge  of  sewage.  As 
we  understand,  the  system  adopted  by  the  city  is  such  that, 
by  the  use  of  catch-basins,  surface  water  is  carried  off  by  the 
sewers,  and  the  plaintiff's  claim  is  that  the  consent  given  by 
him  was  for  a  sewer  through  his  lot  for  an  overflow  at  times 
when  there  would  be  an  unusual  discharge  of  water  through 
the  sewers.  This  claim  finds  suflBcient  support  in  the  evi- 
dence to  authorize  a  finding  to  that  effect,  and  we  may  say 
that  the  objection  that  the  plaintiff  was  not  entitled  to 
recover  damages  cannot  be  sustained.  The  questions  in  the 
case  which  demand  consideration  pertain  to  certain  rulings 
of  the  court  as  to  the  measure  of  damage,  and  as  to  the  exclu- 
sion of  certain  evidence  offered  and  introduced  by  the  defend- 
ant. 

III.     The  court  instructed  the  jury  upon  the  question  as 

to  the  measure  of  damages  as  follows  :     "  If  yon  find  for 

2  NUISANCE  •    ^^®  plaintiff  on  the  negligent  and  improper  con- 

dainages?'      struction  of  the  sewer,  then  his  measure  of  dam- 

sickuoss.         j^gg  ^jjj  jjg  ^Y\Q  difference  in  the  rental  value  of 

the  property  prior  to  the  construction  of  the  sewer,  and  after 
its  construction,  from  the  time  that  the  sewer  became  injur- 
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ions  to  the  property  until  August  6th;  provided  you  find 
that  the  defendant  had  not  obtained  a  license  or  permit  to  con- 
struct the  sewer;  and  if  yon  further  find  the  plaintiff  entitled 
to  damage  by  reason  of  sickness  of  plaintiff  and  his  family, 
and  expenses  incurred,  then  yon  will  find  such  additional 
sum  as  will  compensate  plaintiff  for  his  loss  of  time  and 
expense  incurred  by  reason  of  sickness  of  himself  and 
family." 

It  is  claimed  by  counsel  for  appellant  that  the  true  rule  of 
damages  is  the  difference  in  the  rental  value  of  the  property, 
and  that  all  damages  arising  from  sickness  in  the  family  are 
too  remote  to  authorize  a  recovery  therefor.  It  will  be 
observed  that  the  instruction  under  consideration  does  not 
authorize  damages  for  sickness  as  such  ;  that  is,  the  jury 
were  not  authorized  to  assess  damages  for  the  pain  and  suf- 
fering caused  by  the  alleged  sickness.  It  is  only  such  dam- 
ages as  are  capable  of  accurate  estimation,  to- wit,  for  loss  of 
time  and  expense  incurred  by  reason  of  such  sickness.  In 
our  opinion  the  rule  adopted  by  the  court  was  correct.  It 
appears  that  the  nuisance  complained  of  no  longer  exists. 
The  sewer  was  closed  and  sealed  up  before  the  trial  in  the 
court  below.  In  such  cases  the  general  rule  is  the  difference 
in  the  rental  value  of  the  property  for  the  time  the  nuisance 
existed.  But  this  does  not  exclude  the  recovery  of  such 
special  damages  as  the  plaintiff  may  show  he  suffered  by  the 
existence  of  the  nuisance ;  and  we  can  see  no  reason  why  a 
party  may  not  in  such  a  case  recover  the  actual  expenses 
incurred  by  reason  of  the  nuisance.  JSllis  v.  Railroad  Oo,^ 
63  Mo.,  131 ;  Story  v.  Hammond^  4  Ohio,  376  ;  Kearney 
V.  Farrell^  28  Oonn.,  317. 

IV.  It  appears  from  the  evidence  that  there  is  a  stream 
called  "Bird's  Bun,"  which  flows  through  the  city,  and 
3. .  gev-    empties  into  the  river  near  plaintiff's  lot.     The 

crsii  persons        ,  •     'ji  •        •    «.  j*     t.     i*  mj\  ^i   i»  i* 

contrVbuxnjg    Stream  16  withm  sixteen  leet  of  the  south  Ime  of 
evidence.    '    the   plaintiff's   lot.     The   defendant  introduced 
several  witnesses  who  testified  that  Bird's  Run  was  the  recep- 
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tacle  of  the  drainage  of  many  privy  vaults  along  its  course 
through  the  city,  and  that  at  its  mouth,  and  near  the  plaint- 
iff's property,  its  bed  was  exceedingly  filthy ;  so  much  so 
that  it  emitted  bad  odors.  Indeed,  according  to  the  testi- 
mony of  some  of  the  witnesses,  the  damages  complained  of 
were  either  caused  by  Bird's  Run,  or  its  condition  was  an 
important  factor  in  causing  the  damages  of  which  plaintiff 
complains.  One  of  the  medical  witnesses  introduced  by  the 
defendant  testified  that  ^'  the  principal  cause  of  the  uuhealtlu 
fulness  of  that  locality  is  the  sewage  of  Bird's  Run.'^ 

The  court,  on  tlie  motion  of  the  plaintiff,  withdrew  from 
the  jury  all  of  this  testimony  as  to  the  condition  of  said 
stream,  and  refused  to  allow  the  defendant  to  introduce  fur- 
ther evidence  as  to  its  condition.  Appellant  complains  of 
this  ruling  of  the  court.  The  record  does  not  show  the 
specific  ground  upon  which  this  ruling  was  based,  and  we 
confess  we  can  see  no  ground  upon  which  it  can  be  sustained. 
It  was  surely  the  right  of  the  defendant  to  show  that  the 
damages  to  the  plaiatiff  resnlted  from  other  causes  than  that 
upon  which  he  founded  his  action  ;  and  it  was  competent  for 
the  city  to  show  that  the  sewer  was  not  the  cause  of  all  the 
damages  complained  of,  and  thus  mitigate  the  damages 
complained  of  in  the  action.  If  several  persons  drain  their 
premises  into  the  same  ditch,  the  waters  of  which  are  dis- 
charged near  the  premises  of  another,  and  produce  an  injury 
either  to  his  estate  or  to  its  comfortable  enjoyment,  each  of 
the  persons  so  using  the  drain  is  liable  for  the  damage 
occasioned  by  his  act ;  but  he  is  not  liable  for  the  damage 
caused  by  others.  Chipman  v.  Palmer j  9  Hun.,  517;  (77  N. 
Y.,  51  ;)  Keijes  v.  Little  York  Gold  Co,,  53  Cal.,  724. 

Counsel  for  appellee  claim  that  this  ruling  was  correct, 

because,  if  Bird's  Run  was  filthy,  it  was  the  fault  of  the  city. 

-i*u    The  record   does   not  show  that   the  city   was 

4. :  filthy  •' 

cityt"iiabiiity  responsible  for  the  condition  of  the  stream.     So 

of  city. 


stream  la 

ility 

far  as  we  are  able  to  determine  from  the  evidence, 
the  "  run  "  passed  through  private  property  over  which  the 
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the  city  had  no  direct  control.  The  defendant  proposed  to 
introduce  evidence  to  the  effect  that  the  stream  was  not  in 
any  street  or  alley,  or  any  other  public  ground  over  which 
the  city  had  control,  and  the  plaintiff  objected  to  the  evi- 
dence, and  his  objection  was  sustained.  After  obtaining  this 
ruling  from  the  court,  appellee  ought  not  to  claim  that  the 
condition  of  the  stream  was  the  fault  of  the  city. 

"We  see  no  escape  from '  reversing  the  judgment  for  the 

error  in  the  rulings  last  above  discussed. 

Rbvebsed. 
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Ind.  Dist.  of  Center,  ex  bel.  Holmes,  v.  Gookin  et  al. 

1.  SchOOUi:    ILLEGAL  CHANGE  OF  SCHOOL  HOUSE  SITE:  RBMBDT.     COD- 

ceding  that  the  school  directors  ia  this  case  acted  illegally  in  purchasing 
a  new  site  for  a  school  house,  and  in  expending  money  in  erecting  a 
house  on  the  gite,  yet  held  that,  in  the  absence  of  any  fraudulent  intent 
on  their  part,  a  resident  tax-payer  of  the  district  could  not,  as  relator, 
maintain  an  action  in  the  name  of  the  district  against  the  directors 
to  recover  a  personal  judgment  for  the  money  so  expended;  certainly, 
at  least,  not  without  first  making  a  demand  on  the  proper  officers  of  the 
district  to  bring  such  action;  also,  that  he  could  not  enjoin  the  farther 
expenditure  of  money  to  fence  the  site  so  purchased,  nor  ask  the  courts 
to  require  the  board  to  relocate  the  house;  but  that  his  remedy  was  by 
appeal  from  the  action  of  the  directors  to  the  county  superintendent. 

Appeal  from  Lucas  District  Court — Hon.  Dell  Stuakt, 

Judge, 

The  facts  are  stated  in  the  opinion. 

Dungan  dk  Leechy  for  appellant. 

T.  M.  Stuartj  for  appellee. 

Seevbbs,  J. — I.  The  defendants  constitute  the  board  of 
directors  of  the  independent  school  district  of  Center,  and 
the  relator  is  a  resident  and  taxpayer  of  such  district.  The 
petition  states  that  at  a  meeting  of  the  board  in  March,  1886, 
a  resolution  was  adopted  by  a  majority  vote  changing  tJie 
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site  of  a  school-Iioase  in  said  district ;  that  the  defeadaiit 
Myers  was  a  member  of  said  board,  and  he  and  his  co-defend- 
ant Gookin  voted  for  snch  resolution  ;  that  said  Myers,  at 
the  time,  was  the  owner  of  the  land  on  which  the  board 
located  the  honse,  and  that,  by  reason  of  sach  ownership,  he 
was  so  interested  therein  as  to  make  him  incompetent  to  act 
or  vote  for  said  resolution,  and,  as  the  same  was  adopted  by 
his  vote,  the  act  of  relocation  was  illegal  and  void  ;  that  the 
defendants  afterwards,  by  a  similar  vote,  contracted  and  paid 
for  the  erection  of  a  school-house  on  said  land  the  sum  of 
$420  ;  that  the  defendants,  by  a  similar  vote,  purchased  and 
paid  said  Myers  $30  for  one  acre  of  land,  on  which  the  honse 
was  erected, — all  of  which  acts  are  illegal  and  void,  for  the 
reason  that  the  said  Myers  was  so  interested,  as  above  stated^ 
that  he  could  not  legally  vote  for  the  erection  of  said  house, 
or  purchase  of  said  land  ;  and  therefore  the  money  so  paid 
was  an  illegal  appropriation  of  the  money  of  the  district ; 
that,  as  plaintiff  is  informed  and  believes,  the  said  board  is 
about  to  erect  a  fence  on  said  land  so  purchased,  and  incur 
other  expenses,  and  will  appropriate  in  payment  thereof  the 
money  of  said  district.  It  is  also  stated  in  the  petition  that 
said  house  was  so  located  in  "  utter  disregard  of  the  geograph- 
ical center  of  the  district,  and  in  disregard  of  the  conven- 
ience of  the  patrons  of  each  portion  of  the  district,  either 
present  or  prospective."  The  relief  asked  is  that  the  defend- 
ants "  Gookin  and  Myers  may  be  compelled  to  repay  the 
plaintiff,  the  independent  school-district  of  Center,  the  sum 
of  $450.75,  *  *  «  aQ(j  that  they  be  enjoined 
from  spending  any  more  of  the  plaintiff's  funds  in  and  upon 
said  pretended  school-house  site  ;"  and  it  is  further  asked 
that  said  defendants,  as  such  board  of  directors,  may  be 
required  to  hold  a  meeting,  and  relocate  said  school-house. 
The  defendants  demurred  to  the  petition  upon  several  grounds; 
among  which  is  that  the  petition  shows  that  the  relator  has 
no  legal  right  to  use  the  name  of  the  district  in  this  proceed- 
ing.    On  this  ground,  and  others,  the  demurrer  was  sustained. 
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II.  Counsel  for  the  appellant  have  cited  several  decisions 
of  this  and  other  courts,  holding  that  a  tax-pajer  may  sue 
out  an  injunction,  mandamus  or  certiorari^  to  restrain  an 
illegal  act  of  the  officers  of  a  municipal  corporation,  or  com- 
pel them  to  perform  an  official  act  enjoined  by  law,  or  to  set 
aside  the  illegal  proceedings  of  such  officers.  In  our  opinion 
these  cases  do  not  present  analogous  questions.  In  the  case 
at  bar,  it  may,  for  the  purposes  of  this  case,  be  conceded  that 
an  illegal  act  was  done  ;  yet  it  was  not  done  fraudulently  or 
in  bad  feith.  At  most,  it  was  an  error  of  judgment  on  the 
part  of  the  defendants,  and  it  is  sought  to  recover  personally 
of  them  the  money  expended  for  the  land  and  school-house, 
which  land  and  house  are  the  property  of,  and  are  retained 
by,  the  district.  It  is  the  duty  of  the  board  of  directors  of 
school-districts  to  locate  and  relocate  school-honses,  and  cause 
such  houses  to  be  erected  on  land  belonging  to  the  district, 
the  title  of  which  is  to  be  acquired  by  purchase  or  condem- 
nation. This  the  defendants  did,  it  will  be  assumed,  illegally. 
It  19  not  claimed  that  there  is  any  statute  authorizing  a  tax- 
payer to  bring  an  action  as  relator,  in  the  name  of  the  dis- 
trict, to  recover  a  personal  judgment  against  the  officers  of 
the  district  for  an  illegal  act,  and  upon  principle  we  do  not 
think  this  can  be  done  in  this  case.  This  action  is  not 
brought  to  set  aside  the  wrongful  act,  or  to  enjoin  or  correct 
it.  It  is  based  upon  the  theory  that  the  defendants,  when 
acting  officially,  committed  an  illegal  act ;  and  therefore  a 
tax-payer,  in  the  name  of  the  district,  can  institute  an  action 
to  recover  of  the  defendants  money  of  the  district  illegally 
expended  by  them. 

It  is  not  averred  that  the  defendants  acted  fraudulently. 
At  most,  they  may  have  erred  in  judgment.  If  one  tax- 
payer may  thus  bring  an  action  in  the  name  of  the  district, 
so  may  another ;  and  at  the  same  time  the  district  may  be 
perfectly  satisfied  with  what  was  done.  That  a  tax-payer 
may  bring  an  action  to  prevent  or  correct  a  wrong  done  by 
the  directors  will  be  conceded  ;  but  he  cannot,  in  his  own 
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r  as  a  relator  in  the  name  of  the  district,  maiatain  an 
0  reeover  a  personal  judjj^ment  against  such  officer 
ley  illegally  expended,  withoat,  at  least,  making  a 
on  the  proper  officers  of  the  district  to  bring  snch 
As  there  is  no  averment  of  sach  a  demand  and 
it  is  clear  that  this  action  cannot  be  maintained,  for 
ion,  if  no  other.  If  an  improper  or  injadicioii s  loca- 
:he  lioQse  was  made,  the  remedy  of  the  relator,  if  he 
rieved,  was  to  appeal  to  the  county  superintendent, 
'ing  failed  to  do  this,  he  cannot  now  enjoin  the  board 
3  erection  of  a  fence  to  properly  protect  the  house  ; 
a  like  reason  he  cannot  aak  the  courts  to  require  the 
relocate  the  house,  but  he  must  proceed  as  required 
and  if  such  relocation  is  proper,  and  ought  to  be 
e  authority  vested  in  the  school  officers  is  sufficient 
purpose,  if  properly  invoked. 

Affibhed. 
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WABSANTI:  ACTION  f  OR  BREACH:  KBTDRH  OF  FROPERTT.  An 
.  may  be  maintained  on  a  warranty  without  a  retam  oC  tha  prap- 
y  the  purchaser. 

; !  PATENT  AHB  IjAtbnt  D&FBCT3.    A  general  wuTanty 

lot  uBnally  exteod  to  defects  apparent  on  simple  inepeclimt,  requir- 
>  skill  to  discover  them,  nor  to  defects  known  to  Uid  bnyer;  but 
arranty  may  be  w  expressed  as  to  protect  the  buyer  against  con- 
aces  growing  out  of  a  patent  defect.  Accordingly,  held  that  aa 
u  warranty  against  all  unsoundness  of  a  horse  protected  the 
againiit  defects  arising  from  disease  of  the  kidneys  or  spine,  where 
detects  were  not  apparent  to  the  eye,  although  symptoms  of  the 
)e  were  apparent,  but  not  known  to  the  buyer  as  such . 

;  -  — — :  iiWTBOCTiOK  AS  TO  issoK  KOT  HAisBD.  Where  a  war- 
covered  several  points,  bub  the  actioa  was  founded  on  a  breach  in 
)int  only,  held  that  it  was  error  U>  instruct  the  jury  thaftbey  mnat 
breach  a<i  to  both  paints  in  order  to  enable  plaintiff  to  recover. 
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Appeal  from  Sioux  Circuit  Court, 

Wednesday,  Ootobeb  5. 

Action  to  recover  for  the  breach  of  warranty  of  soundaess 
iu  the  sale  of  a.  horse.  There  was  a  judgment  upon  a  ver- 
dict for  defendant.     Plaintiff  appeals. 

W.  H,  Palmer  and  Bell  c&  Palmer^  for  appellant. 

W,  Hutchinson^  for  appellee. 

Beck,  J. — I.  The  petition  alleges  that  plaintiff  purchased 
of  defendant  a  span  of  horses,  each  of  which,  by  the  contract 
ot  sale,  was  warranted  to  be  sound  ;  and  that  one  of  them 
was  at  the  time  unsound,  having  a  fatal  disease  which  ren- 
dered him  wholly  worthless.  The  allegations  of  the  petition 
as  to  the  warranty  and  unsoundness  of  the  horse  are  denied 
in  the  defendant's  answer.  Evidence  was  introduced  tending 
to  prove  the  contract  of  warranty,  and  the  unsoundness  of 
the  liorse  at  the  time  it  was  made. 

II.  The  plaintiff  asked  the  court  to  instruct  the  jury  that 
the  action  may  be  maintained  on  a  warranty,  even  though 
1.  SALE :  war-   the  purchaser  does  not  return  the  property  to  the 

Sr  bresck  ?"   Seller.     The  instruction  was  refused.     It  is  cor- 

property.        rect,  and  should  have  been  given,  in  view  of  the 

fact  that  there  was  evidence  upon  the  subject  of  the  tender 

of  the  horse,  and  the  failure  of  plaintiff  to  return  him  to 

defendant  after  discovering  his  diseased  condition. 

III.  The  jury  were  informed  by  the  court  that  "  if  the 
defendant  warranted  the  horse,  and  there  were  defects  that  an 
2 . .   ordinary   person  could    see,   then  the   plaintiff 

IJu^ni  de-*^      would  uot  be  permitted  to  say  that  the  horse  was 
*^^'  not  sound."     The  following  quotation  is  a  correct 

statement  of  the  rule  of  the  law  in  question:  "A  general 
warranty  does  not  usually  extend  to  defects  apparent  on 
simple  inspection,  requiring  no  skill  to  discover  them,  nor  to 
defects  known  to  the  buyer.     But  the  warranty  may  be  so 
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expressed  as  to  protect  the  buyer  against  conseqaences  grow- 
ing  out  of  a  patent  defect."     (Benj.  Sales,  502.)    In  this  casci 
the  plaintiff's  petition  alleges,  and  the  evidence  tends  to  show, 
that  the  horse  was  warranted  to  be  sound.     The  evidence  tends 
to  prove  that  his  unsoundness   was  caused  by  disease  of  the 
kidneys  and  spine.     What  appeared  as  defects,  if  there  were 
any  such  appearances,  at  the  time  of  the  sale,  were  manifes- 
tations or  symptoms  of  the  diseases  which  to  one  not  an 
expert   did  not   indicate    the   unsoundness,    or    its    cause. 
There   were   in   fact   no    "defects    apparent   upon    simple 
inspection,  requiring  no  skill  to  discover  them,"  nor  were 
there  defects  known  to  the  buyer.     The  evidence  does  tend  to 
show  that  the  horse  did  not  or  could  not  readily  "  back," — 
move  backward ;  but  no  defects  were  apparent  to  the  eye. 
The  warranty,  as  the  evidence  tends  to  show,  was  express, 
and  against  all  unsoundness,  and  certainly  would  protect  the 
buyer  against  manifestations  or  symptoms  of  disease  whicii 
were  patent,  though  the  disease  was  unknown  ;  and  indeed 
the  warranty  was  of  such  a  character  that,  if  the  symptoms 
be  called  the  disease,  it  protected  plaintiff,  if  it  appeared  that 
the  symptoms  were  not  known  to  the  buyer  to  be  defects, 
which  the  evidence  tends  to  prove.     We  think  the  instruc- 
tions, in  view  of  these  doctrines,  were  erroneous  and  mis- 
leading. 

IV.     The  court,  in  more  than  one  instruction,  directed 

the  jury,  in  effect,  that,  to  justify  a  verdict  for  plaintiff,  they 

should   find   that  the  defendant  warranted   the 

Instruction aa   horsc  to  be  souud,  "and  free  from  all  vicious 

to  Issue  not  ' 

raised.  habits,"  and  that  the  horse  was  not  in  fact  sound. 

"  and  free  from  all  vicious  habits  ;"  thus  holding  that,  if 
they  failed  to  find  a  breach  of  warranty  against  vicious 
habits,  the  plaintiff  cannot  recover.  But  plaintiff  did  not 
allege  in  his  petition  a  breach  of  warranty  against  vicious 
habits,  and  introduced  no  evidence  tending  to  show  such 
habits.  The  instructions  required  the  jury  to  find  on  an 
issue  not  in  the  case,  upon  which  plaintiff  had  introduced  no 
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evidence.     The  instruction  was  erroneous  and   misleading, 

and  unquestionably  prejudicial  to  plaintiflF. 

V.     The  instructions  fail  in  clearness  and  directness,  and 

in  our  opinion   are  in   other   respects   objectionable.     But 

otb#r  grounds  of  error  complained  of  by  plaintiff's  counsel 

need  not  be  considered,  as  the  judgment  must  be  reversed 

for  the  errors  above  pointed  out. 

The  judgment  of  the  circuit  court  is 

Reversed. 


The  State  v.  Johnson. 

1.  Murder:  evidekcb:  dying  declarations:  foundation.   On  a  trial 

for  murder,  the  wife  of  the  decedent  was  permitted  t3  testify  to  declara- 
tions made  by  him  prior  to  his  death.  As  a  foundation  for  this  testi- 
mony, she  testified  that  he  knew,  when  he  made  the  declarations,  that 
he  was  going  to  die,  and  the  evidence  showed  that  she  had  an  oppor- 
tunity to  know  the  condition  of  his  mind.  Held  that  this  was  a  suffi- 
cient foundation  for  the  dying  declarations,  without  showing  furthez 
haw  she  knew  that  he  knew  he  was  going  to  die.  It  was  for  the  defend- 
ant to  inquire  into  that  point  on  cross-examination,  if  he  had  doubts  in 
relation  thereto. 

2.  Evidence:  exclusion:  no  prejudice.    Where  defendant  had  testi- 

fied positively  to  a  fact,  and  his  statements  in  regard  thereto  were  not 
questioned,  held  that  he  was  not  prejudiced  by  the  exclusion  of  other 
evidence  offered  to  corroborate  his  statements. 


3. 


:  uaterialitt  not  apparent.   Where  an  objection  to  a 


question  was  sustained,  and  it  is  not  apparent,  and  was  not  shown, 
what  fact  was  expected  to  be  elicited  by  the  answer,  error  will  not  be 
piwnmed. 

4.  Criminal  Practice :  gross-examination  of  defendant.    The  per- 

mitting of  a  second  cross-examination  of  the  defendant  rests  in  the 
sound  discretion  of  the  court,  which  will  be  presumed  to  have  been 
rightly  exercised  until  the  contrary  is  shown. 

5.  : :  CONTRADICTION  BT  STATE.    Where  the  defendant  has 

given  testimony,  on  a  second  cross-examination,  to  his  own  benefit,  the 
state  may  properly  contradict  him  by  other  witnesses. 

6.  Murder:  eyide^^ce:  dting  declarations:  indistinct  pronuncia- 

tion OF  defendant's  name:  question  for  jury.  Where  the  dying 
declarations  of  the  decedent,  made  when  he  was  feeble  and  unable  to 
articulate  distinctly,  were  given  in  evidence,  and  referred  to  **  Johnts  '' 
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as  One  of  the  persons  who  had  assailed  him,  ?ield  that  it  was  a  proper 
question  for  the  jury  to  determine  from  all  the  circumstances  whether 
he  meant  Johnson,  the  defendant. 

Criminal  Eyidenoe:  adicissions:  weight.  Declarations  of  a 
defendant  tending  to  connect  himself  with  the  crime  of  which  he  is 
accused,  when  fully  and  accurately  proved,  constitute  a  very  satisfaitory 
kind  of  evidence. 


8.  :  alibi:  faib  pbbpondbbanob  of  eyidbetcb.  There  is  no  dif- 
ference between  the  expressions  "preponderance  of  evidence,**  and 
**/at>  preponderance  of  evidence  ;"  ( Bryan  v.  Chicago^  R,  I.  <t  P,  R*y 
Co,,  63  Iowa,  464 ;)  and  so  there  was  no  error  in  instructing  that,  if 
defendant's  claim  of  alibi  was  supported  by  a  fair  preponderance  of  the 
evidence,  he  should  be  acquitted. 

9.  Murder:  instructions  read  together.    An  instruction  that,  if 

defendant,  either  alone  or  with  the  assistance  of  others,  inflicted  the 
ii^'uries  which  caused  the  death  of  the  decedent,  he  is  guilty,  held  not 
subject  to  the  objection  that  it  instructed  the  jury  that  if  he  killed  him 
at  all,  lawfully  or  otherwise,  he  is  guilty ;  for  the  other  instructions  pre- 
cluded any  inference  of  that  kind. 


10.  :  IN  commission  of  robbery  :  indictmbnt.    A  defendant  may 

be  found  guilty  of  murder  in  the  first  degree  upon  the  findmg  that 
he  killed  the  decedent  in  the  perpetration  of  robbery,  without  the 
allegation  of  that  fact  in  the  indictment. 

11.    :   :   instruction.    An   instruction   which,  when  read 

together,  conveys  the  thought  that,  if  the  injuries  of  which  decedent 
died  were  committed  by  the  persons  who  robbed  him,  the  inference  is  that 
the  assault  was  made  for  the  purpose  of  the  robbery,  held  not  erroneous. 

12.  Criminal  Practice:  new  trial:  nbwlt-discovered  eyidence. 
A  new  trial  will  not  be  granted  in  a  criminal  case  on  the  ground  of 
newly-discovered  evidence  which  is  merely  cumulative,  or  tends  to 
impeach  one  or  more  of  the  state's  witnesses. 

Appeal  from  Pottawattamie  District  Court. 

Wednesday,  Ootobbe  5. 

The  defendant  was  indicted  and  convicted  of  marder  in 
the  first  degree,  and  sentenced  to  imprisonment  in  the  pen- 
itentiary for  life.     He  now  appeals  to  this  conrt. 

D.  B.  Dail&y  and  Walter  /.  Smithy  for  appellant. 
A.  J.  Bakery  Attomey-generaly  for  the  State. 

Beck,  J. — I.     In  the  morning  of  the  3d  day  of  October, 
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1884,  William  McGonigle  was  found  in  an  outhouse  attached 
to  a  tavern  in  Council  Bluffs  in  a  nearly  insensible  condition. 
He  was  almost  nude.  His  clothing,  or  parts  of  it,  were 
found  in  the  outhouse,  but  no  money  or  property  of  any 
considerable  value  was  found  upon  his  person  or  his  clothing. 
There  were  marks  of  a  violent  blow  upon  his  head,  which  ' 
was  of  such  character  as  to  account  for  his  insensible  condi- 
tion. The  marks  of  another  blow  were  discovered  upon  his 
shoulder.  He  lived  in  Woodbine,  where  he  kept  a  hotel, 
and  went  to  Council  Bluff's  the  day  before  he  was  found  in 
the  outhouse.  The  purpose  of  his  visit  was  to  buy  goods, 
and  he  had  upon  his  person,  to  be  used  for  that  purpose, 
$250  or  $300,  no  part  of  which  was  found  with  him.  He 
was  taken  to  his  family  at  Woodbine,  where  he  died,  in  four 
or  five  days,  from  the  injury  caused  by  the  blow  upon  his 
head.  After  he  reached  home  he  recovered  to  some  extent, 
and  was  able  to  inform  his  wife  that  he  was  injured  by  two 
men,  giving  their  names.  There  is  no  doubt  that  his  death 
was  caused  by  the  blow  upon  the  head,  and  the  conclusion  is 
authorized  that  it  was  given  in  the  perpetration  of  a  robbery. 
The  evidence  tending  to  connect  defendant  with  the  crime 
mainly,  if  not  wholly,  consists  in  statements  made  by  the 
deceased  to  his  wife  shortly  before  his  death,  and  the  admis- 
sion made  by  the  defendant  to  a  woman  some  days  after  the  -^^ 
commission  of  the  crime.  We  will  notice  the  objections 
made  to  the  judgment  upon  the  verdict  in  the  order  of  their 
discussion  by  counsel. 

'II.     The  wife  of  the  deceased  was  permitted  to  testify,  ^^ 

against    defendant's    objection,    to    declarations    made     by  /v)^ 

1.  murdbb:      deceased,  shortly  prior  to  his  death,  which  tend 

cvldciice  * 

living  deciar-  to  couuect  defendant  with  the  commission  of  the 

allons:  fouu-  ,  t     •     •      .        :i     i         .  i  t 

(Utiou.  crime.     It  is  insisted  that  it  was  not  shown  that 

these  declsLrations  were  made  by  deceased  in  the  belief  of  his 
certain  and  speedy  dissolution.  The  abstract  upon  which  the 
case  is  submitted  to  us  shows  that  the  wife  testified  that  her 
husband  <«  knew  he  was  going  to  die  "  at  the  time  he  iftado 
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the  declarations.  It  is  insisted  that  the  evidence  is  insuffi- 
cient to  warrant  the  admission  of  the  declarations,  for  the 
reason  that  the  abstract  fails  to  disclose  how.  the  wife  knew 
that  her  husband  believed  he  was  about  speedily  to  die.  She 
testifies  that  she  was  with  him,  and  spoke  with  him  on 
the  subject  of  his  injuries  and  condition.  She  had  an 
opportunity  to  know  the  condition  of  his  mind,  and,  as  she 
makes  a  positive  statement  in  regard  to  it,  we  will  presume, 
in  the  absence  of  any  showing  to  the  contrary,  that  she  had 
knowledge  upon  which  her  positive  statements  were  based. 
After  making  these  statements,  it  was  the  defendant's  duty, 
did  he  doubt  her  possession  of  such  knowledge,  to  cross- 
examine  her  in  relation  thereto,  and,  if  she  disclosed  her 
want  of  knowledge,  to  present  her  testimony  upon  that  point 
in  his  abstract.  This  he  failed  to  do.  We  cannot,  therefore, 
hold  that  the  evidence  was  rightly  admitted.  The  fact  dis- 
closed in  the  abstract  as  to  the  nature  of  the  injury  and  the 
condition  of  the  deceased,  considered  in  connection  with  his 
declarations,  warrants  the  conclusion  that  deceased  believed 
at  the  time  that  he  would  soon  die. 

III.  The  defendant   testified   in   his  own   behalf.     He 
stated  that  when  the  homicide  was  committed  he  was  in  a 

2.  evidence:   feeble   condition,  caused  by  a  wound  he  had 

exclusion:  no  .•!/.  .i^  .ir. 

prejudice.  received  irom  a  pistol-shot  some  time  before. 
He  was  asked  to  state  if  the  bullet  was  still  in  his  body,  and 
to  show  to  the  jury  his  wound;  but  the  court  refused  to 
permit  him  to  respond  to  the  questions,  of  which  he  now 
complains.  The  proposed  evidence  was  immaterial.  He 
had  testified  to  his  feeble  condition.  The  display  of  his 
wound,  and  the  fact  that  the  bullet  had  not  been  removed, 
were  not  needed  to  support  his  testimony  on  this  point,  in 
view  of  the  fact  that  his  statements  were  not  questioned. 

IV.  The  judge  of  the  superior  court  of  Council  Bluffs 
testified,  for  defendant,  to  the  effect  that  he  was,  about  the 

3.  — : :  time  of  the  homicide,  brought  before  the  super- 

inAteri&Ilty  '  cj  x^ 

not  •pparent.  ior  court  upon  a  charge  for  an  assault  with  an 
intent  to  do  a  great  bodily  injury.     The  witness  was  asked 
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"  to  state  what  was  the  testimony  as  to  the  weapon."  He 
was  not  permitted  to  answer  the  question.  It  is  not  shown 
what  fact  was  expected  to  be  elicited  by  the  answer.  The 
question  does  not  indicate  the  nature  of  the  reply.  We 
cannot  presume  that  the  evidence  would  be  material,  and 
therefore  cannot  hold  that  the  district  court  erred  in  Sustain- 
ing the  objection  to  the  question. 

V.  The  defendant  was  recalled  for  cross-examination, 
against  his  objection.  We  need  not  determine  whether  there 
4.  GBiMiKAL     ^^  error  in  this,  for  the  reason  that  his  cross- 

er^«]Lamin-  examination  upon  his  recall  developed  no  fact 
fendant.  prejudicial  in  any  degree  to  defendant.  If  the 
court  erred  in  permitting  the  second  cross-examination,  it 
was  without  prejudice  to  defendant,  and  therefore  not  a  ground 
of  reversal.  But  the  matter  of  permitting  the  second  cross- 
examination  rested  in  the  sound  discretion  of  the  court,  which 
is  not  shown  to  have  been  abused. 

VI.  The  defendant,  in  his  cross-examination  just  referred 
to,  testified  to  his  whereabouts  at  or  about  the  time,  which 
6.  — : :  tended  to  show  that  he  was  .not  at  the  place  of 

contradiction      .      ,         .   . ,  xn-i.  a.  j     •    i. 

bysute.  the  homicide.  Witnesses  were  afterwards  intro- 
duced whose  testimonv  tended  to  contradict  his  statements 
in  this  regard.  Counsel  for  defendant  insist  that  this  con- 
tradictory evidence  was  erroneously  admitted.  The  evidence 
given  by  defendant  tended  to  his  own  benefit.  Surely  no 
reason  can  be  given  why  the  state  could  not  contradict  it. 
There  is  no  rule  of  the  law  which  limits  the  right  of  the 
state  to  introduce,  at  a  proper  time  and  in  a  proper  manner, 
evidence  which  shall  disclose  the  very  truth  as  to  all  circum- 
stances tending  to  establish  defendant's  guilt.  It  may  be 
further  remarked  that  the  evidence  of -the  witness  just  refer- 
red to  tended  to  contradict  the  statements  of  defendant  made 
in  his  evidence  given  prior  to  the  cross-examination  above 
referred    to.     For    this    reason    the  evidence   was   rightly 

admitted. 

VII.  The  court  below  directed  the  jury  in  this  language: 
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"  If  it  appears  to  you  therefrom  [  the  circumstances  of  tlie 
case]  that  said  McGonigle  met  with  some  accident  which 
resulted  in  the  injuries  to  his  person  which  have  been  des- 
cribed by  the  witnesses,  it  will  not  be  shown  that  any  crime 
was  committed,  and  the  defendant  should  be  acquitted." 
Counsel  for  defendant  quote  this  instruction,  adding  to  its 
language,  after  the  word  "  therefrom,"  in  the  first  line,  the 
words  "to  be  probable,"  and  thereon  base  an  objection  to  its 
correctness.  The  words  added  to  the  instruction  are  the 
only  grounds  of  the  objection  urged  by  counsel.  As  the 
instruction  does  not  contain  the  element  of  error  relied  upon, 
the  objection  demands  no  further  attention. 

VIII.  The  court,  in  the  fifth  instruction,  directed  the 
jury  to  consider  the  dying  declarations  of  the  deceased,  as 
e.  MURDKB:      tcstificd  to  by  his  widow,  in  determining  the 

dxin|d?c\ar-  qucstiou  of  defendant's  connection  with  the 
tiilctpronun^  Crime.  Counsel  for  defendant  insist  that  these 
fendant's        declarations  should  not  be  considered  at  all  for 

name:  ques-  «        i  i  i         •  <■ 

tfon  for  Jury,  that  purpose,  for  tlie  reason  that  they  m  no  degree 
connect  defendant  with  the  homicide.  This  position  is  based 
upon  the  ground  that  deceased,  in  his  dying  declarations, 
gave  the  names  of  the  persons  who  inflicted  the  wounds  upon 
him  as  "  Sanders  "  and  "  Johnst."  When  the  declarations 
were  made,  the  deceased  was  feeble,  and  articulated  only  in  a 
whisper  and  with  difficulty.  It  was  for  the  jury  to  deter- 
mine, under  the  evidence,  whether  the  names  given  by  the 
deceased  tended  to  point  out  defendant  as  one  of  the  perpe- 
trators of  the  crime.  They  were  authorized  to  determine 
whether  the  name  "  Johnst,"  as  deceased  was  understood  to 
speak  it,  was  an  imperfect  pronunciation  of  defendant's  name, 
caused  by  the  feeble  condition  of  deceased,  and  his  inability 
to  articulate  perfectly;  or  whether,  indeed,  it  pointed  towards 
another  man.  We  are  clear  in  the  opinion  that  the  evidence 
was  properly  submitted  to  the  jury  by  the  instructions  to 
which  counsel  now  object. 

IX.  There  was  evidence  tending  to  show  that  defendant 
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made  certain  declarations  admitting  his  connection  with  the 
7.  cBiMiNAL     crime.     The  court,  in  an  instruction,  gave  cor- 
raiSfoiis/  ^'  rect  directiojis  to  enable  the  jury  to  weigh  the 
weight  evidence  given  to  prove  these  declarations.     The 

instruction  was  prefaced  with  this  remark:  "Declarations 
of  a  defendant  regarding  his  connection  with  any  transaction, 
when  fully  and  accurately  proven,  constitute  a  very  satisfac- 
tory kind  of  evidence."  This  language  is  the  ground  of  an 
objection  which  we  think  is  not  well  taken.  Any  declara- 
tion or  statement  made  by  defendant  showing  his  connection 
with  the  crime,  "fully  and  accurately  proven,"  would  surely 
be  very  satisfactory,  for  no  rational  man  would  ordinarily 
make  such  statements  if  he  were  innocent. 

X.     The  defendant  claimed,  and  so  testified,  that  he  was 
at  his  home  at  the  time  of  the  homicide.     The  court  directed 

the  jury  that,  if  they  found  this  claim  supported 

^^mn^e^""  ^^  *  ^^  faiT  preponderance  of  the  evidence,'^  they 
evidence.  should  acquit.  Gounscl  insist  that  the  instruction 
18  rendered  erroneous  by  reason  of  the  use  of  the  qualifying 
word  "fair."  We  have  held  that  the  use  of  this  word  in  an 
instruction  in  precisely  the  same  connection,  qualifying  the 
term  "preponderance  of  evidence,"  is  unobjectionable. 
Bryan  v.  Chicago^  R,  /.  <&  P.  R^y  Co,^  63  Iowa,  464. 

XL  The  eighth  instruction  directs  the  jury  that  if 
defendant,  either  alone  or  with  the  assistance  of  others, 
9.  mubdrb:  inflicted  the  injuries  which  caused  the  death  of 
readtoffother.  McGonigle,  he  is  guilty.  The  instruction  is 
objected  to  for  the  reason  "  that  it  does  not  limit  the  defend- 
ant's guilt  to  a  case  where  he  may  have  lawfully  killed  Mc- 
Gonigle, but  positively  instructs  the  jury  that,  if  he  killed 
him  at  all,  he  is  guilty."  The  instrucfion  is  to  be  read  in 
connection  with  others  given  to  the  jury,  which  contain 
proper  directions  as  to  the  facts  which  must  be  found  to 
authorize  conviction.  The  instruction  under  consideration 
was  only  intended  to  direct  the  jury  that  defendant  is  to  be 
found  guilty  whether  he  committed  the  crime  alone,  or  in 
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connection  with  others.  The  jury  could  not  have  been  so 
misled  by  the  instruction  as  to  understand  that  defendant, 
whether  he  committed  the  act  aloue  or  with  others,  could 
have  been  found  guilty,  unless  they  found  the  facts  which 
tliey  were  directed  to  find  in  the  other  instructions.  We 
think  there  is  no  error  in  the  instruction. 

XII.     The  indictment  is  in  two  counts;  each  alleging  pre- 
meditation, deliberation,  and  other  necessary  ingredients  of 
the  crime  of  murder  in  the  first  deffree.-    The 

10. :  in  & 

JSr'^j  h\°'  second  count  further  alleged  that  the  killing  was 
diccraenL  \^y  lying  in  Wait.  There  is  no  allegation  in 
either  that  the  crime  was  committed  in  the  perpetration  of 
arson,  rape,  robbery,  mayhem  or  burglary.  The  court 
directed  the  jury  that,  if  they  found  the  killing  was  done  in 
the  perpetration  of  a  robberj^  it  was  murder  in  the  first 
degree.  Counsel  insist  that,  in  the  absence  of  an  allegation 
in  the  indictment  that  the  killing  was  done  in  the  perpetration 
of  robbery,  the  finding  of  such  fact  would  not  authorize  a  ver- 
dict for  murder  in  the  first  degree.  We  are  of  a  different 
opinion.  The  indictment  snJBciently  alleges  that  the  killing 
amounted  to  murder  in  the  first  degree.  It  was  not  neces- 
sary to  allege  the  facts  and  circumstances  attending  the  crime. 
Tlie  indictment  sufficiently  supported  proof  of  facts  which  con- 
stituted the  killing  murder  in  the  first  degree,  and  under  it 
proof  was  competent  to  show  that  the  crime  was  committed  in 
the  perpetration  of  robbery.  This  doctrine  was  recognized 
by  the  supreme  coiirt  of  Pennsylvania  under  a  statute  similar 
to  our  own.  Com.  v.  Flanagan^  7  Watts  &  S.,  415;  Whart. 
Crim.  Law,  §  1115.  We  have  been  referred  to  no  decision 
in  conflict  with  this  conclusion. 

XIIL     An  instrut^tion  given  to  the  jury  is  to  the  effect 
that,  if  it  be  found  that  McGonigle  was  robbed  at  the  time 

.  he  received  the  injuries  of  which  be  died,  an 

Instruction,  inference  would  arise  that  the  injuries  were 
inflicted  for  the  purpose  -of  robbing  him.  Counsel  think 
the  instruction  authorized  the  jury  to  infer  that  the  injuries 
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were  inflicted  for  the  purpose  of  robbery,  though  they  should 
not  find  that  the  assault  upon  the  deceased,  and  the  robbery, 
were  committed  by  the  .same  person.  We  think  it  does  not 
bear  this  construction,  especially  when  the  whole  instruction 
is  considered  together.  The  thought  of  the  instruction  seems 
to  be  that  if  the  injuries  were  inflicted  by  the  persons  com- 
mitting the  robbery,  the  inference  arises  that  the  assault  was 
made  for  the  purpose  of  the  robbery. 

XIV.  A  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence  was,  we  think,  rightly  overruled.  The 
12.  CRIMINAL    newly-discovered  evidence  was  either  cumulative, 

frSjf  ueWry-'^  or  tended  to  impeach  one  or  more  of  the  state's 
evidence.        witnesses.     It  was  not,  therefore,  suflicient  to 
authorize  a  new  trial. 

XV.  It  is  urged  by  counsel  that  the  evidence  does  not 

support  the  verdict.     We  think  that  it  is  not  so  wanting  in 

that  regard  as  to  require  us  to  interfere. 

The  ludffment  of  the  district  court  is 

^    *  AmrmMBD. 


Cbozier  v.  Lyons,  Auditor  of  State. 

1.  Circuit  Court:  abolition  op:  oppicb  op  circuit  judob  included. 
Chapter  134,  Laws  of  1886,  abolishing  the  circuit  court,  had  the  effect  to 
abolish  also  the  office  of  circuit  judge;  such  being  the  necessary  result 
of  the  act,  and  the  x)ower  so  to  do  being  clearly  vested  in  the  legisla- 
ture. 

Appeal  from  Polk  Circuit  Court. 

Wednesday,  Ootobeb  6. 

At  the  general  election  in  the  year  IBSi,  the  plaintiff  v^as 
duly  elected  to  the  office  of  circuit  judge,  in  the  second  cir- 
cuit of  the  sixth  judicial  district  in  this  state.  He  entered 
upon  the  discharge  of  his  duties  as  such  judge,  and  received 
the  salary  provided  by  law  for  said  office  until  January,  1887, 
Vol.  LXXII— 26 
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at  which  time  a  law  went  into  effect  which  abolished  the 
circuit  court  as  one  of  the  courts  of  the  state.  The  plaintiff, 
claiming  that  the  oflSce  of  circuit  judge  has  not  been  abol- 
ished by  any  act  of  the  legislature^  and  that  he  is  still  enti- 
tled to  the  salary  affixed  to  said  office,  demanded  of  the 
defendant,  who  is  auditor  of  state,  a  warrant  for  such  salary 
for  the  month  of  January,  1887.  The  defendant  refused  to 
issue  the  warrant,  and  thereupon  this  action  of  mandamus 
was  commenced,  to  compel  the  defendant  to  issue  the  same. 
The  defendant  claimed,  in  his  answer,  that  he  had  no  author- 
ity to  issue  such  warrant,  because  the  office  of  circuit  judge 
had  been  abolished  by  act  of  the  legislature.  There  was  a 
demurrer  to  the  answer,  which  was  overruled,  and  plaintiff 
appeals. 

Phillips  <&  Day^  for  appellant.  ■ 

A.  J.  BakeVy  Attorney-general^  for  the  State. 

EoTHROCK,  J. — By  chapter  134,  Acts  Twenty -first  Gen- 
eral Assembly,  the  judicial  system  of  this  state  was  reorgan- 
ized, and  the  circuit  court  was  abolished.  It  was  provided 
in  section  1  of  said  act  "that  on  and  after  the  1st  day  of 
January,  1887,  the  circuit  court  of  the  state  of  Iowa  shall 
be  abolished;"  and  section  8  of  the  act  provided  as  follows: 
"  All  the  rights,  duties  and  powers  and  jurisdiction  now  by 
law  belonging  to,  or  vested  in,  or  exercised  by,  the  circuit 
courts  shall,  upon  and  after  the  1st  day  of  January,  1887,  be 
transferred  to,  conferred  upon,  and  exercised  by,  the  district 
court ;  and  all  causes,  proceedings  and  remedies  of  every 
kind  pending  or  undetermined  in  the  circuit  court  at  said 
date  shall  stand. for  trial  and  disposition  in  t\\e  district  courts 
as  if  originally  brought  therein/'  The  act  did  not  in  terms 
abolish  the  office  of  circuit  judge,  and  the  question  to  be 
determined  is,  was  the  office  abolished  by  the  provisions  of 
the  statute  above  cited? 

It  is  conceded  that,  in  the  absence  of  a  constitutional 
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restriction,  the  general  assembly  may  abolish  any  oiBce 
created  by  legislative  authority.  The  constitution  of  this 
state  in  section  1,  art.  5,  provides  that  "the  judicial  power 
shall  be  vested  in  a  supreme  court,  district  court,  and  such 
other  courts,  inferior  to  the  supreme  court,  as  the  general 
assembly  may  from  time  to  time  establish."  Section  10  of 
said  article  provides  that  "  the  state  shall  be  divided  into 
eleven  judicial  districts,  and  after  the  year  1860  the  general 
assembly  may  reorganize  the  judicial  districts,  and  increase 
or  diminish  the  number  of  districts,  or  the  number  of  judges 
of  said  court,  and  may  increase  the  number  of  judges  of  the 
supreme  court;  but  such  increase  or  diminution  shall  not  be 
more  than  one  district,  or  one  judge  of  either  court,  at  any 
one  session,  and  no  reorganization  of  the  districts  or  diminu- 
tion of  the  judges  shall  have  the  effect  of  removing  a  judge 
from  office."  It  will  be  observed  that  this  section  is  an  inhi- 
bition from  removing  from  office  either  a  district  or  supreme 
judge  by  act  of  the  legislature.  But  neither  the  provision 
cited,  nor  the  amendment  to  the  constitution  authorizing  the 
reorganization  of  the  courts,  has  any  reference  to  the  courts 
created  by  any  act  of  the  legislature,  or  to  the  judges  of 
such  courts.  It  follows,  therefore,  that  the  legislature  had 
the  power  to  abolish  the  office  of  judge  of  the  circuit  court, 
and  our  sole  inquiry  must  be  directed  to  the  question  whether 
the  power  has  been  exercised. 

In  our  opinion,  the  above  cited  sections  of  chapter  134, 
Acts  Twenty-first  General  Assembly,  together  with  the  gen- 
eral repealing  clause,  operate  as  a  repeal  of  the  law  creating 
the  office  of  circuit  judge.  It  is  the  fact  that  there  were 
judicial  circuits  in  which  circuit  courts  were  held,  which 
made  circuit  judges  necessary,  and,  when  the  court  and  cir- 
cuit are  abolished,  it  necessarilv  abolishes  the  office.  The  fact 
that  the  law  provided  for  the  election  of  a  "circuit  judge," 
(Code,  §  586.)  and  did  not  designate  the  office  as  "judge  of 
the  circuit  court,"  and  that  "  the  circuit  court  shall  be  held 
by  the  circuit  judge,"  (Code,  §  184,)  is  not  to  our  minds  a 
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controlling  circnmstance  in  determining  the  question  whether 
the  oflSce  has  been  abolished.  The  terms  '^  circuit  judge " 
and  "judge  of  the  circuit  court"  are  convertible, — they 
mean  precisely  the  same  thing;  and,  if  there  is  no  circuit 
court,  there  can  be  no  circuit  judge,  or  judge  of  the  circuit 
court. 

If  there  is  any  distinction  in  meaning  between  the  terms 
"circuit  judge"  and  "judge  of  the  circuit  court," the  ques- 
tion of  the  right  to  the  salary  after  January  1, 1887,  would 
appear  to  be  disposed  cf  by  section  3774  of  the  Code,  which 
provides  that  "  the  salary  of  each  judge  of  the  district  and 
of  the  circuit  court  shall  be  twenty-two  hundred  dollars 
per  annum."  The  salary  is  provided  for  the  judge  of  the 
circuit  court.  Now,  if  there  is  no  circuit  court,  there  can 
be  no  salary. 

It  is  true,  as  claimed  by  counsel,  that  the  judges  of  the 
circuit  court  had  other  duties  to  perform,  not  connected  with 
the  holding  of  the  court.  They  were  required  to  appoint 
commissioners  of  insanity,  to  inspect  jails,  to  send  children 
to  the  reform  schools,  to  inquire  into  the  question  as  to  the 
insanity  of  persons  in  coniinement,  etc.  It  is  insisted  that, 
as  the  office  of  circuit  judge  is  not  abolished,  their  powers 
and  duties  may  now  be  exercised  and  performed  by  circuit 
judges,  notwithstanding  the  circuit  court  is  abolished.  We 
think  the  said  powers  and  duties  depended  upon  the  fact  that 
there  were  not  only  judges  of  the  circuit  court,  but  that 
there  were  judicial  circuits,  and  circuit  courts.  When  the 
courts  and  circuits  were  abolished,  there  were  no  judges  of 
the  courts  to  perform  these  duties,  and  exercise  these  powers. 

In  our  opinion  the  demurrer  to  the  answer  was  properljf 
overruled. 

Affibmbd, 
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Petebs  et  al.  V.  The  Fort  Madison  Consteuotion  Co.  et  al. 

1.  Judgment:  option   to  dependant:  election  by  ikplication: 

FUBTHEK  OPTION  IN  PROCEEDINGS  TO  ENFORCE  JUDGMENT:  ERROR. 

A  siiit  in  equity  was  instituted  to  wind  up  the  affairs  of  a  corporation, 
and  S.,  one  of  the  stockholders,  was  required  either  to  pay  over  to  the 
receiver  certain  bonds  and  money  in  his  hands  belonging  to  the  corpor- 
ation, or  he  might,  if  he  should  so  elect,  retain  the  same,  and  pay  to 
tlie  receiver  the  balance  remaining  after  deducting  the  indebtedness 
which  the  corporation  was  owing  him.  He  did  not,  however,  do  either* 
and  an  execution  was  issued  to  enforce  the  judgment,  but  was  returned 
unsatisfied.  Held  that  his  conduct  was  in  effect  an  election  to  retain  the 
bonds  and  money,  and  that,  in  a  supplementary  proceeding  to  enforce 
the  judgment  against  his  property,  an  absolute  money  judgment  should 
have  been  rendered  against  him  for  the  amount  which  the  original  judg- 
ment required  him  to  pay  upon  electing  to  retain  the  bonds  and  money, 
and  that  it  was  error  to  grant  him  further  time  in  which  to  exercise  his 
election. 

2.  Gift:  GOVERNMENT  bonds:  delivery.    To*  constitute  a  valid  gift  of 

personal  property,  there  must  be  an  actual  delivery  of  the  property,  or 
some. act  must  be  done  which  is  in  law  equivalent  to  such  delivery. 
( WiUey  v.  Backus,  52  Iowa,  441.)  And  in  this  case,  where  the  alleged 
donorsaid  tohis  wife:  '*!  give  these  bonds  to  you,  and  I  show  you 
how  to  cut  the  coupons  so  that  you  may  know  how  to  do  it  yourself,  and 
use  the  money  for  your  living  ;'*  but  he  did  not  deliver  the  bonds  to 
her,  but  pla<^d  them  in  a  bank  in  a  drawer  to  which  she  had  no  access, 
and  himself  drew  the  proceeds  from  time  to  time;  but  afterwards,  at 
his  request,  an  account,  based  on  the  bonds,  was  opened  at  the  bank  in 
his  wife's  name,  but  he,  using  her  name,  drew  the  money  as  before, 
held  that  there  was  no  gift,  and  that  the  bonds  were  subject  to  the  sat- 
isfaction of  his  creditors. 

Appeal  from  Lee  Cvrcuit  Oottrt. 

Wednesday,  Ootobee  5. 

This  is  an  appeal  by  plaintiffs  from  a  final  order  made  by 
the  circuit  court  in  a  supplemental  proceeding  for  the  enforce- 
ment of  a  judgment.     The  facts  are  stated  in  the  opinion. 

James  S.  Anderson^  for  appellants. 

D.  N.  Sprague  and  H.  C.  Stemple^  for  appellees. 

Reed,  J. — In  February,  1879,  the  Ft.  Madison  Construc- 
tion Company  was  incorporated,  and  soon  afterwards  began 
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tlie  work  of  building  a  railroad,  that  being  the  object  for 

which  it  was  organized.     The  amount  of  its  paid-up  capital 

was  $31,500,  which  was  evidenced  by  31^  shares  of  stock  of 

'7  SljOOO  each,  of  which  S.  and  J.  C.  Atlee  held  five  shares  ;  J. 

C.  Atlee,  five  shares  ;  defendant  George  Schlapp^  ten  shares  ; 
N.  C.  Koberts,  two  shares  ;  Charles  Doerr,  one  share ;  A.  L. 
Oartwright,  one  share  ;  Peters  &  Bernhard,  three  shares,  and 
C.  H.  Peters  four  and  one-half  shares.  After  building  about 
eleven  miles  of  road,  the  corporation  sold  out  to  the  Ft. 
Madison  &  N.  W.  R'y  Co.,  and  ceased  to  do  business.  The  con- 
sideration for  the  sale  was  $40,000  of  first  mortgage  bonds 
of  the  purchasing  company.  At  the  time  of  the  sale  the 
corporation  was  indebted  (in  addition  to  its  indebtedness  to 
the  stockholders  for  their  payments  to  its  capital  stock)  in 
the  sum  of  $22,542.78.  The  greater  part  of  this  indebted- 
ness was  to  the  stockholders  for  moneys  advanced  by  tliem, 
in  addition  to  their  stock  subscriptions,  for  the  benefit  of  the 
corporation,  and  for  liabilities  assumed  by  some  of  them  for 
it.  But  $34,500  of  the  mortgage  bonds  of  the  purchasing 
company  was  ever  delivered,  and  that  amount  was  delivered 
in  various  amounts  to  the  individual  stockholders.  A  suit 
in  equity  was  instituted  for  the  winding  up  of  the  business 
of  the  corporation,  and  for  the  distribution  of  the  assets, 
after  the  payment  of  its  debts,  among  the  stockholders. 

The  judgment  rendered  in  the  action  determines  the  facts 
enumerated  above.  It  also  determines  that  the  mortgage 
bonds  in  the  hands  of  the  stockholders,  together  with  the 
interest  received  by  them  thereon,  were  assets  of  the  corpor- 
ation ;  and  the  receiver  appointed  by  the  court  was  ordered 
to  collect  the  same,  and  apply  the  proceeds  in  payment  of 
tlie  debts  of  the  company  and  the  costs  of  the  proceeding. 
It  also  determines  that  defendant  George  Schlapp  held 
$10,000  of  the  mortgage  bonds,  and  that  he  had  received  as 
interest  thereon  the  sum  of  $2,405.  The  indebtedness  of 
the  corporation  to  individuals  was  also  determined,  and  it  was 
determined  that  it  was  indebted  to  Schlapp  in  the  sum  of 
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$2,794.75,  and  to  him  and  A.  L.  Cartwright  in  the  sum  of 
$3,239.48  ;  the  latter  sum  being  the  am.ount  of  judgment 
obtained  against  Schlapp  and  Cartwright  for  an  indebtedness 
incurred  by  then;i  for  the  benefit  of  the  corporation.  The 
judgment  also  contained  the  following  provision:  "It  is 
further  ordered  that,  if  any  of  the  parties  desire,  they  may 
apply  the  amount  due  thereon,  respectively,  upon  their  pro 
rata  proportion  of  the  charges  as  aforesaid  against  the  prop- 
erty, and  pay  the  balance,  if  any,  in  cash,  and  thereupon 
they  may  retain  their  jpro  rata  amount  of  bonds,  or  be  enti- 
tled to  receive  their  pro  rata  amount  of  bonds  from  the 
receiver  ;  and,  if  the  amount  due  them  should  exceed  their 
pro  rata  amount  of  their  charges  against  the  property,  they 
may  apply  so  much  as  is  necessary,  and  retain  or  receive 
their  bonds,  and  be  entitled  to  receive  the  balance  from  the 
funds  in  the  hand  of  the  receiver." 

That  judgment  was  entered  on  the  27th  of  March,  1884. 
Defendant  Schlapp  did  not  deliver  the  mortgage  bonds  to 
the  receiver,  nor  did  he  pay  oyer  to  him  the  amount  of  the 
money  he  had  received  as  interest  thereon  ;  and,  on  the  26th 
of  February  following,  an  execution  was  issued  on  the  judg- 
ment, directing  the  sheriff  to  collect  from  him  the  bonds, 
and  the  amount  of  money  received  by  him,  but  the  execu- 
tion was  returned  unsatisfied.  On  the  11th  of  April,  1885, 
the  plaintiffs,  who  are  stockholders  in  the  corporation,  insti- 
tuted this  proceeding  for  the  purpose  of  enforcing  the  judg- 
ment against  Schlapp.  They  alleged  in  their  petition  that 
he  had  converted  the  bonds  and  money  in  his  hands,  and  that 
he  was  indebted  to  the  corporaticjn  in  the  amount  of  their 
value,  and  they  prayed  that  a  money  judgment  be  entered 
against  him  for  that  amount,  and  the  same  be  applied  in  sat- 
isfaction of  the  corporate  debts.  They  also  made  Marie 
Schlapp,  the  wife  of  George  Schlapp,  a  defendant  in  the  pro- 
ceeding, and  sought  to  subject  certain  property,  which  they 
alleged  she  holds  in  fraud  of  the  rights  of  the  creditors  of 
her  husband,  to  the  satisfaction  of  whatever  judgment  might 
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be  rendered  against  him.  The  circuit  court,  on  the  hearing, 
dismissed  the  petition  as  against  Marie  Schlapp.  It  also 
entered  an  order  or  judgment  which  determines  that  George 
Schlapp  holds  the  $10,000  of  mortgage  bonds  as  assets  of  the 
corporation,  and  required  him  to  pay  the  same  over  to  the 
receiver  within  twenty  days  from  the  rendition  of  the  judg- 
ment, or  pay  to  him  the  sum  of  $4,880.60, — the  amount 
which  it  is  found  would  be  due  from  him  in  case  he  retains 
the  bonds.  It  is  from  this  order  th&t  the  present  appeal  is 
prosecuted.  By  an  amended  abstract  the  defendant  shows 
that  since  the  rendition  of  the  judgment  he  has  delivered  the 
bonds  to  the  receiver,  which  delivery  was  made  within  the 
twenty  days  allowed  therefor  by  the  judgment,  and  that  the 
circuit  court  has  ordered  the  receiver  to  sell  the  same,  and 
apply  the  proceeds  to  the  payment  of  the  debts.  This  order, 
however,  was  made  at  a  term  subsequent  to  that  at  which  the 
judgment  was  entered. 

I.     It  is  insisted  by  the  appellants  that,  upon  the  facts, 
they  were  entitled  to  an  absolute  money  judgment  for  the 

amount  which  defendant  ought  to  pay  as  his  ^o 
rata  share  of  the  debts,  and  we  think  this  posi- 
tion must  be  sustained.  Under  the  original 
inV>TOcee5-^'*  judgment,  defendant  was  required  to  pay  over 
the  bonds  and  money  in  his  hands  to  the  receiver; 
but,  under  the  provision  of  the  judgment  set  out 
above,  he  had  the  election  to  retain  them,  and  pay  to  the 
receiver  the  balance  remaining  after  deducting  the  indebted- 
ness which  the  corporation  was  owing  him.  On  the  facts,  he 
must  be  held  to  have  made  this  election.  He  retained  the 
property  when  the  supplemental  proceeding  was  instituted. 
He  refused  to  surrender  it  to  the  oflBcer  who  sought  to  recover 
it  on  the  execution  issued  on  the  judgment,  and  he  did  not 
even  offer  to  surrender  it  pending  the  supplemental  proceed- 
ings. While  he  did  not  in  express  words  express  an  election 
to  retain  it,  all  his  conduct  indicated  that  he  had  determined 
to  avail  himself  of  the  privilege  accorded  to  him  by  the  judg- 
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merit  to  retain  it ;  and,  having  made  that  election,  he  cannot 
now  be  permitted,  ailber  the  circumstances  have  changed,  and 
the  value  of  the  property  may  have  depreciated,  to  make  a 
different  election,  and  the  circuit  court  erred  in  awarding  him 
a  second  election.  We  do  not  consider  the  matters  shown 
by  defendant's  amended  abstract.  The  records  embodied  in 
that  abstract  relate  to  proceedings  subsequent  to  the  order  or 
judgment  appealed  from. '  They  do  not  relate  to  that  judg- 
ment, and  cannot  be  considered  in  determining  the  questions 
of  its  correctness.  The  appeal  does  not  bring  them  here  for 
review. 

II.     Having   reached  the  conclusion  that  plaintiffs   are 
entitled   to  an   absolute   money  judgment  against  George 
2.  gipt:  gov-    Schlapp,  we  will  inquire  as  to  the  correctness  of 
boudsfde-      *^®  Order  dismissing  the  petition  as  against  Marie 
livery.  Schlapp.     The  property  which  she  claims  to  own 

is  $22,500  of  United  States  bonds.  These  bonds  formerly 
belonged  to  George  Schlapp.  It  is  claimed  that  he,  in  1879, 
made  an  absolute  gift  of  them  to  his  wife.  The  proof  is  that 
he,  being  the  owner  of  the  bonds,  and  being  about  to  go  on  a 
journey  to  a  foreign  country,  called  his  wife's  attention  to 
them,  and  said  to  her:  "  I  give  these  bonds  to  you,  and  I 
show  you  how  to  cut  the  coupons  so  you  may  know  how  to 
do  it  yourself,  and  use  the  money  for  your  living."  He  did 
not,  however,  deliver  them  to  her,  but  took  them  to  a  bank, 
in  the  vault  of  which  he  had  a  drawer  in  which  he  kept  his 
private  papers.  He  placed  them  in  the  drawer,  which  he 
locked,  and  the  key  to  which  he  retained.  During  his  absence 
his  father  had  access  to  the  drawer,  and,  as  the  interest 
on  the  bonds  matured,  he  detached  the  coupons,  and  deliv- 
ered them  to  the  bank  for  collection,  and  as  the  money  was 
collected  it  was  paid  to  Mrs.  Schlapp.  When  George  returned 
from  his  journey,  he  assumed  control  of  the  drawer,  and  as 
the  interest  fell  due  on  the  bonds  he  would  detach  the  cou- 
pons, and  deliver  them  to  the  bank  for  collection,  and  when 
the  money  was  received  by  the  bank  it  was  passed  to  his 
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it.  The  business  was  trsDSSCted  Id  this  manDer  for  abuut 
years ;  after  which  the  bank,  by  George's  direction, 
ed  an  acconnt  in  the  name  of  Mrs.  Schlapp,  in  which  it 
Ited  the  interest  as  it  vas  collected.  He,  however,  con- 
;d  to  draw  out  money  as  he  needed  it,  on  checks  drawn 
le  bank  by  himself  in  his  wife's  name.  She  has  never 
the  bonds  in  her  possession,  nor  has  she  ever  seen  them 
1  they  were  first  locked  up  in  the  drawer  in  the  bank 
t.  It  is  very  clear  that  she  is  not  vested  with  the  title 
lem.  To  constitute  a  valid  gifl  of  personal  property, 
)  must  be  an  actual  delivery  of  the  property,  or  some 
anst  be  done  which  iu  law  is  the  equivalent  of  snch 
ery.  Willey  v.  Backus,  52  Iowa,  401.  Nothing  of 
[ind  was  done  in  the  presentcase.  The  title  to  the  prop- 
remains  in  tbe  husband.  At  his  death  it  would  descend 
s  personal  representatives  as  assets  of  his  estate,  and 
ig  his  life  it  may  be  subjected  by  his  creditors  to  the 
aent  of  his  debts.  He  claims  to  be  insolvent,  and  said 
B  are  the  only  property  within  the  reach  of  his  creditors, 
le  judgment  will  be  reversed,  and  judgment  in  harmony 
this  opinion  will  be  entered  in  this  court,  or  the  canse 
be  remanded  tor  the  entry  of  such  judgment  iu  tbe 
t  below,  as  the  parties  may  elect. 
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1.  Judgment  Against  Minor:  notice:  collatebal  attaok:  limit  a- ^ 
TiON.  A  jadj^fment  of  foreclosure  was  procured  under  which  plaintifTs 
property  was  sold  to  defendant.  Plaintiff  was  a  minor  at  the  time,  and 
her  gtuurdlan  was  alone  named  as  defendant  in  the  papers  in  the  case, 
but  the  original  notice  was  duly  served  on  her»  by  which  she  was 
informed  as  to  the  nature  of  the  proceeding;  but  she  did  not  appear, 
though  the  guardian  did,  and  he  filed  an  answer  denying  the  allega- 
tions of  the  petition.  The  judgment,  by  its  terms,  foreclosed  the  equity 
of  redemption  of  both  plaintiff  and  the  guardian.  Held  that,  if  the 
mortgage  was  invalid,  as  plaintiff  claims,  she  might  have  appeared 
within  a  year  after  attaining  her  majority  and  asked  to  have  the  judg- 
ment set  aside,  under  §  3154,  par.  8,  of  the  Code,  but  that  she  could  not, 
after  the  expiration  of  that  time,  maintain  a  collateral  proceeding 
against  defendant  to  set  aside  the  judgment  and  sheriff^s  deed,  and  to 
have  the  title  quieted  in  herself. 

Appeal  from  Gedar  Rapids  Superior  Oov/i^t. 

Thubsday,  October  6. 

AonoN  in  equity  to  set  aside  a  judgment  of  foreclosure, 
and  a  sheriff's  deed  executed  in  pursuance  of  a  sale  thereun- 
der, and  to  quiet  in  plaintiff  the  title  to  the  real  estate  cov- 
ered thereby.  The  superior  court  overruled  a  demurrer  to 
the  petition,  and,  defendant  electing  to  stand  on  his  demurrer, 
judgment  was  entered  for  plaintiff  in  accordance  with  the 
prayer  of  the  petition.     Defendant  appeals. 

Hubha/rd^  Clark  cfe  Dawley^  for  appellant. 
J.  W.  Bull,  for  appellee. 

Bbed,  J. — ^The  petition  alleges  that,  while  plaintiff  was  a 
minor,  her  guardian  obtained  an  order  of  the  circuit  court 
permitting  him  to  mortgage  the  premises  in  question  as 
security  for  $200,  which  he  was  authorized  to  borrow  for  the 
purpose  of  making  certain  improvements  on  the  premises  ; 
that  the  guardian,  claiming  to  act  under  the  authority  thus 
conferred  upon  him,  executed  a  promissory  note  for  $230.30, 
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and  gave  a  mortgage  on  the  premises  to  secure  the  same ; 
that  this  mortgage  was  never  approved  by  the  circuit  court, 
but  that  a  suit  was  instituted  in  the  district  court  for  the 
foreclosure  of  the  mortgage,  for  an  installment  of  interest  on 
said  note,  and  that  such  proceedings  were  had  therein  that  a 
judgment  of  foreclosure  was  entered,  under  which  the  prem- 
ises were  sold  on  special  execution  ;  and  that  defendant  is 
now  in  possession,  claiming  title  to  the  property  nnder  such 
sale,  and  the  sheriff's  deed  executed  in  pursuance  thereof ; 
but  that  plaintiff  was  not  made  a  party  to  said  suit,  nor  did 
she  viiake  any  appearance  therein.     The  petition  and  original 
notice  in  the  foreclosure  suit  are  set  out  as  exhibits  ;  also  the 
judgment  entered  in   that  action.     It  is   shown   by   these 
exhibits  that  the  person  named  as  defendant  in  the  action  is 
J.  C.  Davis,  guardian  of  Elizabeth  Dahms.     The  original 
notice  was  directed  to  him.     It  was,  however,  duly  served  on 
plaintiff.     The  guardian  appeared,  and  filed  an  answer  whicJi 
put  in  issue  the  allegations  of  the  petition.     The  judgment, 
by  its  terms,  forecloses  the  equity  of  redemption  of  both 
plaintiff  and  the  guardian  in  the  premises.     It  is  also  shown, 
by  the  averments  of  the  petition,  that,  while  the  foreclosure 
proceedings  and  sale  of  the  property  were  had  during  plaint- 
iff's  infancy,  she  attained  her  majority  some  four  years  before 
this  suit  was  instituted.     The  grounds  of  the  demurrer  are 
(1)  that  plaintiff  is  concluded  by  the  judgment  of  foreclos- 
ure ;  and  (2)  that  she  is  barred  by  the  statute  of  limitations 
from  prosecuting  the  action. 

The  important  question  in  the  case,  and  the  one  which  we 
regard  as  determinative  of  the  rights  of  the  parties,  is  the  one 
arising  under  the  first  ground  of  the  demurrer.  As  stated 
above,  plaintiff  was  not  named  in  express  terms  as  a  defend- 
ant, either  in  the  original  notice,  or  the  petition  in  the  fore- 
closure suit.  She  was  informed  by  the  notice,  however,  that 
the  plaintiff  in  the  action  was  seeking  to  enforce  the  note 
and  mortgage  against  her  property.  True,  the  notice  was 
directed  to  her  guardian,  but  it  was  served  upon  her,  and 
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every  fact  was  stated  in  it  which  the  statute  (Code,  §  2599) 
requires  to  be  stated  in  the  notice  in  actions  of  that  charac- 
ter. Bj  the  service  of  the  notice,  the  court  acquired  juris- 
diction of  her  person.  It  also  had  jurisdiction  of  the  subject- 
matter  of  the  action.  It  had  the  power,  therefore,  to  deter- 
mine all  questions  as  to  the  sufficiency  of  the  pleading  ;  and 
it  did  determine  that  the  petition  in  the  cause  was  suf- 
ficient, and  that  upon  its  averments,  and  the  proof  adduced, 
the  plaintiff  in  the  action  was  entitled-  to  a  judgment 
foreclosing  plaintiff's  equity  of  redemption  in  the  prop- 
erty. The  judgment,  in  that  respect,  may  have  been 
erroneous,  but,  as  it  was  rendered  by  the  court  in  the  exer- 
cise of  its  proper  jurisdiction,  it  is  not  void.  If  erroneous, 
plaintiff  had  her  remedy  under  the  statute.  She  could  have 
applied  to  the  court  at  any  time  within  one  year  after  she 
attained  her  majority  for  an  order  modifying  or  vacating  it. 
(Code,  §  3154,  sub.  8.)  But  she  cannot  question  its  correct- 
ness in  a  collateral  proceeding  after  the  expiration  of  that 
time,  which  is  the  form  of  the  present  proceeding ;  and,  as 
the  judgmsnt  cannot  be  questioned  at  this  time,  it  is  conclu- 
sive as  to  all  matters  which  might  have  been  pleaded  in 
defense  in  the  action  in  which  it  was  rendered.  We  think, 
therefore,  that  the  superior  court  erred  in  overruling  the 
demurrer,  and  the  judgment  will  accordingly  be 
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Moore  v.  The  State  Ins.  Co. 

1.  Fire  Insurance :  policy  LiinTiNa  time  of  action:  public  polict: 
STARS  decisis.  This  court  has  in  repeated  decisions  (see  cases  cited 
in  opinion)  recognized  th&  right  of  parties  to  policies  of  insurance  to 
limit,  by  conditions  therein,  the  time  in  which  actions  may  be  brought 
to  recoYer  for  losses  of  property  insured,  and,  sustaining  such  condi- 
tions, has  held  actions  to  be  barred  thereunder;  and  it  is  now  too  late 
to  reconsider  this  doctrine  on  the  ground  that  such  agreemenU  are 
against  public  policy. 


2. 


3. 


4. 


: :  ASSENT  BY  ASSURED.  A  proYision  in  a  policy  of  insur- 
ance, that  an  action  thereon  will  be  barred  unless  begun  within  a 
designated  time  after  the  loss,  is  assented  to  by  the  assured  when  be 
accepts  the  policy. 

:  PRELIMINARY     AGREEMENTS  MEROED    IN     POLICY.      A     policy 


of  insurance  is  the  final  contract  between  the  parties,  and  supersedes  all 
preliminaiy  agreements. 


:    ACTION    ON    policy:     BARRED    BY    CONDITIONS    OF    POIJCY: 

DEMURRER.  Where,  in  an  action  on  a  policy  of  insurance,  the  policy  is 
made  a  part  of  the  petition,  and  contains  a  condition  that  an  action 
thereon  shall  not  be  maintained  unless  brought  within  a  stated  time 
after  the  loss,  and  it  appears  from  the  statements  of  the  petition  and 
from  the  date  of  the  filing  thereof,  that  the  action  was  not  begun 
within  that  time,  held  that  it  could  properly  be  assailed  by  demurrer, 
under  §  2648,  subd.  5,  of  the  Code.  (See  Carter  v.  Humboldt  Fire 
Insurance  Co.,  12  Iowa,  287.) 

Appeal  from  Adams  Circuit  Court. 

Thursday,  October  6. 

Action  upon  a  policy  of  insurance.  A  demurrer  to  the 
petition  was  sustained,  and  judgment  rendered  for  defend- 
ant.    Plaintiff  appeals. 

Maxwell  cfe  Dale^  W.  S.  Hefiing  and  R.  A.  Moore^  for 
appellant. 

Cummins  <&  Wright^  for  appellee. 

Beok,  J. — I.  The  original  notice  of  the  commencement 
of  the  action  was  served  February  11,  1886,  and  the  petition 
was  filed  on  the  17th  of  the  same  month.     The  policy  in 
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Buit,  a  copy  of  which  is  made  an  exhibit  to  the  petition,  con- 
tains these,  among  other,  conditions  :  *'  It  is  hereby  agreed 
that  no  suit  shall  be  brought  for  loss  under  this  policy  unless 
commenced  within  six  months  of  the  date  of  the  loss  ;  any 
statute  or  limitation  to  the  contrary  notwithstanding."  "This 
policy  is  made  and  accepted  by  the  assured  on  the  above 
conditions  and  stipulations  hereto  annexed,  which  are  to  be 
used  and  resorted  to  in  order  to  explain  the  rights  and  obli- 
gations of  the  parties  hereto."  The  petition  shows  that  the 
loss  occurred  August  29,  1884,  and  there  is  no  allegation  of 
facts  intended  to  waive  the  conditions  just  quoted,  or  to  take 
the  action  out  of  the  bar  raised  thereby.  The  defendant 
demurred  to  the  petition  on  the  ground  that  it  fails  to  show 
a  cause  of  action,  for  the  reason  that  the  suit  was  not  com- 
menced within  the  time  prescribed  by  the  condition  of  the 
policy.     The  demurrer  was  sustained. 

II.     This  court  has  in  repeated  decisions  recognized  the 
right  of  parties  to  policies  of  insurance  to  limit,  by  condi- 
tions therein,  the  time  in  which  actions  may  be 
limiuiT^*^     brought  to  recover  for  losses  of  property  insured, 
pubuc  policy :  *°^'  Sustaining  such  conditions,  has  held  actions 
state  decisis,    barred  thereunder.     This  must  be  regarded  as  the 
settled  doctrine  of  this  court.     Carter  v.  Humboldt  Fire 
Jns.  Co.j  12  Iowa,  287  ;  Stmit  v.  City  Fire  Ins.   Co.  of 
New  Haven^  Id.,  371 ;  Longhurat  v.  Star  his.  Co.^  19  Id., 
370  ;  Mickey  v,  Burlington  Ins.  Co,j  35  Id.,  176  ;  Fllis 
V.    Council  Bluffs  Ins.  Co.^  64  Id.,  507  ;    Garretson  v. 
Hawkeye  Ins.  Co.^   65  Id.,   468  ;   Eggleston   v.    Council 
Bluffs   Ins.    Co. J  Id.,  308;    Comett  v.  Phmnix  Ins.   Co.y 
67  Id.,  388  ;  Bish  v.  Hawkey e  Ins.  Co.,  69  Id.,  184.     Coun- 
sel for  plaintiff  present  an  elaborate  and  able  argument  in 
support  of  the  position  that  the  condition  of  the  policy  lim- 
iting the   time   within   which   an   action  may  be  brought 
thereon  is  against  public  policy,  and  is  therefore  void.     They 
cite  many  authorities,  and  present  many  weighty  arguments, 
in  support  of  their  position,  which  we  cannot  consider,  in 
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view  of  our  conclusion  that  the  contrary  rule  is  settled  by 
the  decTsions  of  this  court,  and  that  we  cannot  now  disturb  it. 

III.  Counsel  insist  that  the  conditions  of  the  policy  in 
question  are  void  for  the  reason  that  they  were  not  assented 
2. — . J    toby  plaintiff.     The  policy  is  a  unilateral  con- 

SSred.  ^  **"  tract,  and  its  acceptance  by  plaintiff  operates  as 
an  assent  to  the  conditions  intended  to  bind  him.  These  con- 
ditions are  as  obligatory  upon  him  as  though  he  had  signed 
the  policy. 

IV.  Counsel  argue,  as  we  understand  them,  that  the  pre- 
liminary agreement  of  the  parties  constituted  a  contract  of 

insurance,  and  we  infer  that  they  further  claim  that 
^imlnary^'^    this  preliminary  agreement  did  not  contain  the 
merged^in       Conditions  in  question  in  this  action.     It  is  suflS- 
^^     '  cient  to  say  that  the  terms  of  this  preliminary 

agreement  are  not  set  out  in  the  pleadings.  We  therefore 
do  not  know  what  they  were.  And,  if  there  was  such  a  pre- 
liminary agreement  as  counsel  claim,  its  terms  and  conditions 
were  superseded  by  the  policy,  which  is  the  final  contract 
showing  the  meeting  of  the  minds  of  the  parties.  We  must 
enforce  it,  and  not  the  preliminary  agreement. 

V.  It  is  insisted  by  plaintiff's  counsel  that  the  question 
whether  the  action  is  barred  by  the  terms  of  the  policy  can- 
not be  raised  by  demurrer.     The  condition  lim- 

4.  :  ac-  ,     *' 

tion  on  pou-    itinff  the  action  is  in  the  policy  itself,  made  a 

cy:  barred  by  ^  r        j  i 

poHcyl^dl-^'  P^^^  ^^  ^^®  petition,  which  shows  on  its.  face 
murrer.  when  the  action  was  commenced  by  the  filing 

thereof.  It  therefore  appears  by  the  petition  that  plaintiff 
is  not  entitled  to  the  relief  claimed, — a  ground  of  demurrer 
prescribed  by  Code,  §  2648,  subd.  5.  See  Carter  v.  Humboldt 
Fire  Ins.  Co.,  supra. 

The  foregoing  discussion  disposes  of  all  the  questions  in 
the  case.     The  judgment  of  the  circuit  court  is 

Affirmed. 
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The  First  Nat.  Bank  of  Afton  v.  Thompson  bt  al. 

1.  Homestead:  purchase  with  procbrds  of  prior HoiissTBAD:  bur- 

den OF  proof.  The  vendee  of  a  homestead  who  claims  that  prior 
judgments  ai^ainst  his  vendor  are  not  liens  on  the  property,  on  the 
ground  that  his  vendor  purchased  it  with  the  proceeds  of  a  prior  home- 
stead, has  the  burden  to  establish  that  claim,  and  in  this  case  held  that 
the  evidence  was  not  sufficient. 

2.  Vendor  and  Vendee:  purchase  subject  to  judgment:  claim 

FOR  improvements  AND  D^CHAROB  OF  OTHER  LIENS.  One  wUo  pur- 
chases real  estate  charged  with  notice  of  judgments  against  his  vendor, 
which  are  liens  on  the  property,  cannot,  as  against  the  judgment  cred- 
itors, claim  a  superior  lien  on  account  of  improvements  made  upon  the 
property,  and  of  money  paid  in  discharge  of  other  liens  thereon,  even 
though  they  were  prior  to  the  judgments. 

Appeal  from  Greston  Superior  Gov/rt. 

Thursday,  October  6. 

Action  in  equity  to  subject  real  estate  to  the  payment  of 
certain  judgments,  which  is  resisted  because  of  the  claimed 
homestead  character  of  the  real  estate.  The  relief  was 
granted,  and  the  defendants  appeal. 

John  A.  Pdterson  and  J,  H,  Gopenheffer^  for  appellants. 

McDill  <Ss  Sullivan^  for  appellee. 

Seevbrs,  J. —  In  March,  1879,  Joseph  Thompson  obtained 
title  to  the  real  estate  in  controversy.     In  June,  1879,  the 

plaintiff  recovered   two  judgments  against  him 
on    certain   indebtedness    that     was  created   as 

proceeds  of  ,  Hrsrm       mi        •     i 

prior  home-      early  as  1876.     The  ludo^ments   were   therefore 

stead :  bar-  "^  J       o 

den  of  proof,  liens  On  the  real  estate,  unless,  because  of  the 
facts  which  we  shall  proceed  to  state,  no  lien  was  created. 
For  some  years  prior  to  1876,  Joseph  Thompson  owned  a 
homestead,  and  the  defendants  claim  that  he  sold  such  home- 
stead, and  with  the  money  thus  obtained  he  purchased  the 
premises  in  controversy  for  a  homestead,  and  used  and  occu- 
VoL.  LXXII— 27 
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pied  the  same  as  such  from  the  time  he  made  the  purchase, 
in  1879,  and  that  he  afterwards  sold  and  conveyed  the  prem- 
ises in  controversy  to  his  co-defendant,  Granville  Thompson. 

It  will  be  conceded  that,  if  the  premises  in  controversy 
ever  became  the  homestead  of  Joseph  Thompson,  then  said 
property  cannot,  in  the  hands  of  Granville  Thompson,  be 
subjected  to  the  payment  thereof,  for  the  reason  that  Joseph 
Thompson  had  a  riglit  to  change  his  homestead.  The  bur- 
den to  establish  that  the  premises  are  not  subject  to  the  lien 
of  the  judgment  is  upon  the  defendants.  The  material  ques- 
tion is  at  what*  time  the  prior  homestead  was  sold,  and 
whether  the  proceeds  obtained  therefor  were  used  in  the  pur- 
chase of  the  premises  in  controversy. 

There  are  four  witnesses  who  testify  in  relation  to  the  sale 
of  the  prior  homestead,  and  the  time  it  took  place.  Such 
sale  was  evidenced  by  a  writing,  but  it  was  not  introduced 
in  evidence,  and  it  may  be  assumed  to  have  been  lost.  Such 
witnesses  were  Joseph  Thompson,  Granville  Thompson,  and 
two  brothers  of  the  latter.  Three  of  them  testify  that  such 
sale  took  place  in  1878  or  1879,  and  tbey  testify  that,  with 
the  proceeds  of  such  sale,  Joseph  Thompson  purchased  the 
premises  in  controversy.  The  old  homestead  was  incum- 
bered with  a  mortgage;  and  Andrew  Thompson  testifies  that 
his  brother  *'  bought  father's  equity  in  the  old  home  place; 
there  was  about  a  year  for  redemption; "  and  Joseph  Thomp- 
son testifies  that  an  action  had  been  commenced  to  foreclose, 
or  the  mortgage  had  been  foreclosed,  at  the  time  he  sold  the 
old  home  to  Granville.  The  action  to  foreclose  such  mort- 
gage was  not  commenced  until  October,  1878.  The  notice 
was  not  served  on  Joseph  Thompson  until  January,  1880,  and 
judgment  of  foreclosure  was  not  obtained  until  March,  and 
the  sale  of  the  premises  took  place  in  May  thereafter.  If 
the  sale  of  the  old  homestead  did  not  take  place  until  after 
the  action  to  foreclose  the  mortgage  was  commenced,  then  it 
must  be  true  that  the  proceeds  received  for  such  sale  were 
not  used  in  the  purchase  of  the  premises  in  controversy,  for 
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the  reason  that  the  old  homestead  was  not  sold  until  the 
claimed  purchase  of  the  new  homestead  was  made.  Now,  as 
the  burden  was  on  the  defendants,  and  it  is  evident  that  their 
evidence  cannot  be  all  true,  we  think,  from  the  circumstances, 
that  the  greater  probability  is  that  the  sale  of  the  old  home- 
stead was  not  made  until  nearly  or  quite  a  year  after  the 
premises  in  controversy  had  been  purchased ;  and  we  so  find 
from  the  evidence,  as  did  the  Qourt  below.  It  therefore  fol- 
lows that  the  judgments  became  a  lien  on  the  premises  in 
controversy  at  the  time  they  were  rendered,  and  such  lien 
continues  to  exist  thereon  in  the  hands  of  said  Granville. 
At  the  time  Joseph  Thompson  purchased  the  premises  in 
2.  VKXJDOR       controversy,  he  executed  a  mortiwure  thereon  to 

and  76n(ld6*  ^  ^ 

sub?(?cm  secure  the  payment  of  a  part  of  the  purchase- 
c?affli"for '  nioney,  and  there  was  a  prior  lien  on  said  prem- 
meutt^and  ises  executed  by  Joseph  Thompson's  grantor; 
othe/^ns!  and  Granville  Thompson  claims  that  he  assumed 
and  agreed  to  pay  said  mortgages  as  a  part  of  the  purchase- 
money ;  that  in  fact  he  had  paid  the  same,  or  a  greater  portion 
thereof;  and  that  ^he  has  expended  large  suras  of  money  in 
improving  said  premises;  and  he  asks  that  it  be  adjudged 
that  he  have  a  lein  on  said  premises  superior  to  the  lien  of 
the  plaintijff.  We  think  he  is  not  entitled  thereto,  for  the 
reason  that  he  was  bound  to  know,  when  he  purchased  said 
premises,  that  the  judgments  of  the  plaintiff  were  valid 
liens  thereon,  and  he  stands  in  the  place  of  Joseph  Thomp- 
son; and  it  is  clear  that,  if  he  had  paid  the  mortgage,  he 
would  not  have  been  entitled  to  a  lien  superior  to  the  plaint- 
iff's. "Whatever  improvements  Granville  made  he  made  with 
full  knowledge,  and  at  his  peril,  and  he  is  not  entitled  to  a 

lien  therefor,  as  against  the  plaintiff. 

Affibmed. 
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Febbis  V.  Andebson. 

1.  Appeal:  practice:  evidence  not  made  of  record.  Where  it 
appears  by  the  abstract  of  appellee,  which  is  not  denied,  that  no  report 
of  the  evidence  taken  by  the  short-hand  reporter  was  ever  filed  in  the 
court  below  in  any  form  whatever,  this  court  cannot  consider  assign- 
ments of  error  founded  upon  rulings  of  the  court  upon  the  admission 
and  exclusion  of  evidence. 

Appeal  from  Keokuk  Superior  Court, 

Thursday,  Ootobeb  6. 

This  is  an  action  upon  a  promissory  note.  The  defendant, 
Anderson,  was  charged  as  guarantor.  There  was  a  trial  by 
the  court  without  a  jury,  aud  a  judgment  was  rendered  for 
the  defendant.     Plaintiff  appeals. 

Craig^  MoCrary  <&  Craig^  for  appellant. 

Anderson^  Davis  <&  Hagerman^  for  appellee. 

Roth  BOCK,  J. —  The  assignments  of  error  are  founded 
upon  rulings  of  the  court  upon  the  admission  and  exclusion 
of  evidence.  It  appears  from  an  abstract  tiled  by  the  appel- 
lee that  the  evidence  has  in  no  manner  been  made  of  record 
in  the  case;  and  a  motion  is  presented  to  strike  from  the 
appellant's  abstract  what  purports  to  be  the  evidence  in  the 
case.  Appellee  sets  out  in  his  abstract  what  he  claims  to  be 
the  bill  of  exceptions,  in  which  reference  is  made  to  the 
evidence  as  taken  down  and  transcribed  by  a  short-hand 
reporter.  But  he  avers  in  his  abstract  that  "  no  report  of 
the  evidence  is  or  ever  was  filed  in  the  said  cause  in  the  form 
of  short-hand  notes,  or  a  transcript  thereof,  or  in  any  other 
form  whatever.''  The  abstract  of  appellee  is  not  denied  by 
appellant.  In  this  condition  of  the  record  it  is  apparent 
that  we  cannot  determine  the  errors  assigned ;  and  the  result 
is,  the  judgment  of  the  superior  court  must  be 

Affirmed. 
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The  State  v.  Tagee. 

,  72    42lt 

1.  Intoxicating  Liquors:  bale  fob  unlawful  pubposb:  what  is.       127  632 
llie  sale,  by  one  holding  a  permit,  of  beer  to  be  oRed  in  making  a  drink 
which  ia  Dot  intoxicating,  is  a  violation  of  the  law,  for  which  he  may  he 
punished. 

Appeal  from  Montgomery  District  Court. 

Thubsday,  Octobeb  6. 

The  defendant  was  indicted  for  keeping  a  nuisance  in  using 
a  building  in  the  sale  of  intoxicating  liquor.  The  trial 
resulted  in  a  verdict  of  guilty,  and  a  judgment  of  a  fine  of 
$400.     The  defendant  appeals. 

C.  E.  Richards  and  Smith  MoPherson^  for  appellant. 

A,  J.  Baker ^  Attorney-general^  for  the  State. 

Adams,  Ch.  J. — At  the  time  of  the  acts  complained  of,  the 
defendant  held  a  permit  from  the  board  of  supervisors  of  Mont- 
gomery county  to  sell  intoxicating  liquors  for  medicinal,  me- 
chanical, culinary  and  sacramental  purposes.  The  evidence 
tended  to  show  that  while  holding  such  permit  he  sold  beer  by 
the  keg,  to  be  used  by  the  purchaser  in  mixing  the  same  with 
other  ingredients  in  the  manufacture  of  a  beverage  called  '*  I. 
M.  Soda- Water."  The  evidence  did  not  show  that  the  bever- 
age thus  manufactured  was  intoxicating.  But  the  court  in- 
structed the  jury  that  if  they  should  find  that  the  defendant 
sold  beer  for  the  purpose  of  making  a  drink  known  as  "  I.  M. 
Soda-Wate^,"  to  be  used  as  a  beverage,  this  would  be  a  viola- 
tion of  the  permit,  and  the  same  would  furnish  the  defend- 
ant no  protection.  The  defendant  contends  that  such  is  not 
the  law.  His  position  is  that  the  design  of  the  statute 
is  not  to  suppress  the  use  of  a  beverage  composed  in  part  of 
an  intoxicating  liquor,  if  the  beverage  itself  is  not  intoxicat- 
ing. But,  in  our  opinion,  this  position  cannot  be  sustained. 
The  statute  is  not  designed  merely  to  prevent  intoxication, 
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but  the  use  to  any  extent  of  intoxicating  liquor  as  a  bever-* 
age.  It  is  only  in  exceptional  cases  that  the  use  of  intoxi- 
cating liquors  as  a  beverage  results  in  intoxication.  It 
is  not  usually  drunk  in  suflScient  quantity  to  intoxicate. 
But  the  sale  of  liquor  to  be  used  as  a  beverage  is  a  viola- 
tion of  the  law,  regardless  of  the  quantity  in  which  it  is  to 
pi^  be  used  at  one  time,  or  the  extent  to  vp^hich  it  is  to  be 

diluted.     A  large  part  of  the  evil  attendant  upon  the  use 
/^  may  be  done,  though  the  particular  use  may  not  result  in 

intoxication.  The  habit  and  appetite  may  be  formed.  Evils 
are  sometimes  dangerous  in  proportion  to  their  insidiousness. 
The  name  **  Soda- Water"  has  a  very  inoffensive  sound,  and 
^  might  easily  commend  the  drink  to  the  inexperienced  and 
unwary.  We  do  not  think  the  statute  is  designed  to  sanc- 
tion the  use  of  it  as  a  beverage  if  it  contains  an  intoxicating 
ingredient.  The  sale  of  the  beer,  in  the  case  at  bar,  was  a 
sale  of  it  to  be  used  as  a  beverage,  and  we  are  not  able  to  see 
that  the  precise  way  in  which  it  was  to  be  used  detracted  much 
from  its  objectionableness.  The  beer  contained  an  intoxicat- 
ing ingredient,  and  was  capable  of  doing  the  injury  of  intox- 
icating liquor,  in  part  at  least,  though  so  diluted  that  the  use 
would  not  result  directly  in  intoxication. 
'*'f  Some  evidence  was  introduced  respecting  sales  which  it  is 

i:  claimed  were  not  sales  in  violation  of  law.     The  defendant 

contends  that  the  jury  should  have  been  specifically  instructed 

;'  in  regard  to  this  evidence.     But  it  appears  to  have  been 

./.  introduced  vrithout  objection,  and  no  instructions  were  asked 

^^  in  regard  to  it.     On  the  other  hand,  the  instructions  given 

f'-.J^-  appear  to  us  to  be  a  correct  expression  of  the  law. 


{'^-  We  think  that  the  defendant  had  a  fair  trial,  and  that  the 

'^'i'  judgment  of  the  district  court  must  be 

/>  Affirmed. 
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The  State  v.  Tomlinson  et  al. 

1.  Trespass:  yeudict  in  acgobd  with  byidekcb  and  instbuctions. 
Upon  examination  of  the  record,  (see  opinion,)  held  that  the  claim  that 
the  verdict  is  in  conflict  with  the  evidence  and  the  instructions  coald  not 
be  sustained. 

Appeal  from  Adams  District  Court — Hon.  R.  0.  Henry, 

Jtidge, 

Thubsday,  October  6. 

Information  charging  the  defendants  with  the  crime  of 
willful  trespass.  There  was  a  trial  by  jury;  verdict,  guilty; 
judgment;  and  defendants  appeal. 

Brown  <&  Thomas,  for  appellants. 

A.  J.  Baker,  Attorney-general,  for  the  State. 

S?:eveb8,  J. — There  was  evidence  tending  to  show  that 
Mrs.  Wing  obtained  title  to  certain  real  estate  under  the  fore- 
closure of  a  mortgage  and  sheriff's  deed.  The  alleged  tres- 
pass was  committed  by  the  defendants  in  taking  certain  corn 
grown  on  said  real  estate.  There  was  evidence  tending  to 
show  that  one  Hadley  had  rented  the  land  of  Mrs.  Wing, 
and  the  defendants  took  the  corn  under  a  mortgage  given 
them  by  Hadley. 

I.  It  is  insisted  that  the  court  failed  to  instruct  the  jury 
in  relation  to  the  right  of  the  defendants  to  take  the  corn  if 
they  found  Hadley  had  rented  the  land  before  the  execution 
of  the  sheriff's  deed.  We  think,  however,  the  court,  in  the 
eighth  paragraph  of  the  charge,  did  instruct  the  jury  suffi- 
ciently in  relation  to  the  claim  that  Hadley  had  rented  the 
premises. 

II.  It  is  not  claimed  that  the  charge  of  the  court,  or  any 
part  of  it,  is  erroneous,  but  it  is  insisted  that  the  verdict  is 
in  conflict  with  the  seventh  and  ninth  paragraphs  of  the 
charge.     The   seventh  paragraph  is  as  follows:     "If   said 
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defoiidants  took  and  carried  away  said  corn  in  good  faith, 
and  honest  belief  that  they  had  a  right  to  take  the  same, 
then  »  *  »  y^Q  should  acquit."  The  evidence 
tended  to  show  that  the  corn  was  taken  under  a  mortgage 
executed  by  Hadley,  but  we  think  the  jury  were  fully  author- 
ized to  iind  that  the  defendants  did  not  believe  they  had  the 
right  to  take  it.  In  other  words,  the  evidence  justified  the 
finding  that  the  defendants  knew  or  ought  to  have  known 
that  they  had  no  right  to  take  the  corn  under  the  mortgage. 
III.  The  ninth  paragraph  of  the  charge  is  to  the  effect 
that  if  the  jury  found  that  Hadley  was  a  tenant  at  will  of 
Mrs.  Wing,  and  that  if  he  had  bestowed  care  and  labor  upon 
the  crops  grown  on  the  premises  suflScient  to  make  him  a 
tenant  at  will,  then  Mrs.  "Wing  could  not  terminate  such  ten- 
ancy, and  claim  the  crops.  We  do  not  think  the  verdict  is 
in  conflict  with  this  instruction.  It  was  a  controverted  ques- 
tion whether  Hadley  was  a  tenant  of  Mrs.  Wing's,  or  whether 
he  had  any  right  to  the  possession  of  the  land  or  crops. 
Upon  this  question  we  understand  there  was  serious  conflict 
in  the  evidence,  and  the  verdict  in  our  judgment  cannot  be 

disturbed. 

Affirmed. 


In  be  Will  of  Middlbton. 

1.  Will :  probate:  notice.  No  other  or  further  notice  than  that  contem- 
plated by  §  2341  of  the  Code  is  necessary  to  give  the  circuit  ooart  jaris* 
diction  proceedings  for  the  probate  of  a  will. 


2. :  :  BETiBW:  rebcedt.    The  proper  method  to  review  an 

order  for  the  probate  of  a  will  is  by  appeal  therefrom,  or  by  an  original 
action,  (Code,  §  2353;  Leighton  v.  Orr,  44  Iowa,  679,)  and  not  by  motion 
to  set  aside. 

3. : :  other  oeders  to  protect  rights.    Upon  the  probate 


of  a  will,  the  court  may  make  such  other  orders  as  may  be  neoessaiy  to 
protect  the  rights  of  the  parties. 
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Appeal  from  Wapello  Circuit  Court. 

Thubsday,  Ootobbe  6. 

The  defendants  filed  a  motion  in  the  circuit  court  to  set 
aside  the  probate  of  tlxe  will  involved  in  this  case.  The 
motion  was  overculed.     Defendants  appeal. 

Williams  <&  JaqtMSj  for  appellant. 

McNett  cb  Tisdalej  for  appellee. 

Beok,  J. — I.  The  will  involved  in  the  case  disposes  of 
personal  property,  and  is  nuncupative.  It  was  admitted  to 
probate  upon  a  notice  by  publication,  required  by  Code,  § 
2341.  Soon  after,  the  defendants  filed  a  motion  to  set  aside 
the  order  of  probate,  on  the  grounds  that  no  notice  was  served 
upon  the  defendants, — one  of  them  being  the  administrator 
of  the  estate;  that  the  value  of  the  property  bequeathed 
exceeds  $300;  and  that  "the  order  covers  more  than  the 
mere  probate  of  the  will."     The  motion  was  overruled. 

II.  The  notice  of  the  presentation  of  the  will  for  probate 
was  by  publication,  and  conforms  to  the  requirements  of 
section  2341  of  the  Code.  No  other,  or  further  notice  was 
required  to  give  the  circuit  court  jurisdiction  in  the  proceed 

ings  for  the  probate  of  the  will.     Farrell  v.  Zeightouj  49 
Iowa,  174. 

III.  The  record  does  not  contain  the  evidence  submitted 
to  the  circuit  court  in  the  probate  proceedings.  We  cannot, 
therefore,  consider  the  objection  made  by  defendants,  to  the 
effect  that  the  value  of  the  property  exceeded  $300,  the  limit 
of  the  disposition  of  personal  property  by  nuncupative  wills. 
( Code,  §  2324.)  Affidavits  were  filed,  in  support  of  the 
motion,  tending  to  show  that  the  value  of  the  property  cov- 
ered by  the  will  exceeded  $300.  These  affidavits  were  ex 
partCy  and  filed  in  support  of  a  motion  not  authorized  by 
the  statute;  there  being  no  provision  under  which  the  order 
for  the  probate  of  a   will  may  be  assailed   in   that   way. 
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Defendants'  remedy  to  review  the  order  is  by  appeal  there- 
from, or  by  an  original  action.  Code,  §  2353;  LeigJUon  v. 
Orr,  44  Iowa,  679. 

I V.  The  last  ground  of  the  motion,  we  presume,  is  based 
upon  the  fact  that  by  the  order  of  probate  the  personal  prop- 
erty bequeathed  was  required  to  be  held  for  the  use  of  the 
testator's  widow,  and  at  her  death  to  go  to  plaintiff.  The 
will,  as  established  by  the  order  of  probate,  gave  the  widow 
tlie  use  of  the  property  during  her  life-time,  and  at  her  death 
directs  that  the  property  shall  go  to  plaintiff.  The  court's 
Oixler  was  correct,  as  the  rights  of  the  parties  could  not  have 
been  protected  in  any  other  way. 

The  judgment  of  the  circuit  court  is 

Affibmed. 


Thb  Chicago,  Bitelington  ife  Qtjinct  R'r  Co.  v.  Porteb 

Bros.  &  Hackworth. 

The  Chicago,  Rock  Island  &  Pacific  R'y  Co.  v.  The  Same. 

1.  Biparian  Bights;  navioable  riybr  declared  not  kavtgablb: 

TITLE  to  bed  of  RIVER  NOT  CHANGED.  Owners  of  land  bounded  by 
the  Des  Moines  river  when  it  was  in  law  a  naviffable  stream  had  no  title 
beyond  ordinary  hif^h  water  mark,  but  the  title  to  the  whole  bed  of  the 
river  was  in  the  state;  and,  after  the  river  had  been  declared  not  navi- 
arable  by  act  of  conf^ress,  this  did  not  extend  the  title  of  the  riparian 
bwners  beyond  the  hipfh  water  mark.    ( See  cases  cited  in  opinion.) 


2. 


:  railroads:  right  op  way  over  bed  of  navigable  stream: 

revision  of  1860,  §  1328.  Under  §  1328  of  the  Revision  of  1860,  a 
railroad  company  was  authorized  to  appropriate  to  its  use  for  a  road  bed, 
without  payment  of  damages,  so  much  of  the  k)ed  of  a  navigable  stream 
as  was  required  for  its  necessary  use  and  convenience;  ( See  Tomlin  v. 
Dubuque  B,  dr  M,  R'y  Co,,  32  Iowa,  106,)  and,  where  land  was  so  appro- 
priated, the  corporation  was  entitled  to  hold  and  possess,  as  against  the 
claims  of  riparian  owners,  all  the  land  covered  by  its  embankments. 


3. 


'1 


: :  title  by  accretion.     Where  a  railroad  company  has 

lawfully  built  its  embankment  in  the  bed  of  a  river,  below  the  ordinary 
high  water  mark,  and  the  high  water  mark  is  changed  to  the  further 
side  of  the  embankment,  the  riparian  owner  cannot  claim  title  out  to  the 
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last  named  high  water  mark,  on  the  ground  that  his  boundary  has  been 
changed  by  accretion. 

«S.  Pleading :  public  btatutb  as  basis  of  right.  Where  a  right  is 
claimed  under  and  by  virtue  of  a  public  statute,  it  is  sufficient;  for  the 
pleader  to  allege  that  he  has  the  right  as  a  matter  of  law,  without  set- 
ting forth  or  citing  the  statute. 

5.  ISstoppel:   cobporation:   notice  to  officbbs:   title  to  lakd. 

Expenditure  of  money  under  claim  of  title  upon  land  owned  by  a  cor- 
poration does  not  estop  the  corporation  from  afterwards  asserting  its 
title  as  against  the  persons  making  the  expenditure,  where  none  of  the 
officers  of  the  corporation  had  notice  of  such  acts. 

6.  Equity:  jurisdiction:  injunction.    Equity  will  enjoin  encroach- 

ments upon  land  by  making  excavations,  erecting  permanent  buildings, 
and  the  like. 

Appeal  from   Wapello  District  Court, 

Thuesday,  October  6. 

These  are  actions  in  equity  by  which  the  plaintiffs  seek  to 
enjoin  the  defendants  from  maintaining  a  wooden  building, 
and  from  completing  the  erection  of  a  brick  building,  upon 
land  which  the  plaintiffs  allege  is  within  their  right  of  way, 
and  near  to  their  railroad  tracks.  There  was  a  hearing  in 
the  court  below  upon  an  application  for  a  temporary  injunc- 
tion. The  injunction  was  allowed  as  to  the  brick  building, 
and  denied  as  to  the  wooden  building.  The  defendants 
appeal. 

MoNett  <&  Tisdale,  for  appellants. 

David  C,  BearnaUy  for  Chicago,  B.  &  Q.  B'y  Oo. 

Tho8.  S.  Wrightj  for  Chicago,  R.  I.  &  P.  R'y  Co. 

RoTHROOK,  J. — I.  The  two  causes  were  heard  and  deter- 
mined in  the  court  below  upon  the  same  evidence,  and  they 
are  presented  in  this  court  upon  one  abstract,  and  upon  the 
same  arguments.  The  ultimate  question  involved  In  both 
cases  is,  have  the  plaintiffs  such  a  right  to  the  land  upon 
which  the  brick  building  is  in  course  of  erection  as  to  entitle 
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tlierii  to  an  injunction  preventing  the  defendants  from  so 
using  the  land  ? 

It  appears  from  the  evidence  that  the  railroad  now  owned 
by  the  Chicago,  Rock  Island  &  Pacific  Eailroad  Company 
was  constructed  in  1869  or  1860,  and  that  the  road  now 
belonging  to  the  Chicago,  Burlington  &  Quincy  Company 
was  built  in  1865.  The  land  in  controversy  is  situated  at 
the  city  of  Otturawa,  on  the  Des  Moines  river.  The  rail- 
roads were  constructed  across  a  bend  in  the  river,  upon 
land  which  was  below  ordinary  high  water  mark.  The  defend- 
ants are  owners  of  the  land  which  was  bounded  by  the  river 
at  the  point  opposite  to  the  lines  of  railroad.  The  Chicago, 
Rock  Island  &  Pacific  road  was  built  next  to  the  shore  of  the 
river,  and  the  other  road  further  out  in  the  stream.  The 
lines  were  practically  parallel  with  each  other,  and  about 
eighty  feet  apart.  The  land  being  below  ordinary  high  water 
mark,  it  was  necessary  to  raise  embankments  upon  which  to 
lay  the  tracks.  These  embankments  were  from  sixteen  to 
eighteen  feet  in  height,  and  fourteen  or  fifteen  feet  wide  on 
top,  with  a  width  of  base  of  from  sixty-three  to  sixty-eight 
feet.  Thdse  figures  may  not  be  entirely  accurate,  and  there  is 
quite  a  controversy  between  the  parties  as  to  whether  the 
bases  of  the  two  embankments  met  and  overlapped  each 
other.  We  do  not  regard  this  as  an  important  question  in 
the  case,  because  whether  the  embankments  covered  the  whole 
of  the  intervening  space  or  not  does  not  appear  to  us  to  be  a 
controlling  feature  of  the  case. 

The  brick  building,  the  subject  of  the  controversy,  is  sit- 
uated between  the  two  railroads,  and  within  a  few  feet  of  the 
tracks  of  the  respective  roads.  It  may  not  be  that  these 
tracks  are  as  close  to  each  other  as  those  originally  laid. 
Both  roads  have  side  tracks  which  have  been  laid  since  the 
original  embankments  were  made,  but  this  fact  we  regard  as 
of  no  importance  in  determining  the  rights  of  the  parties. 
We  think  that  if  it  be  held  that  the  plaintiffs  had  the  right 
to  appropriate  the  laud,  and  construct  their  roads  upon  it, 
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that  right  extended  at  least  to  the  base  of  the  embankment 
of  each  road,  because  the  base  of  the  embankment  was 
as  mach  a  part  of  the  structare  as  the  ties  and  iron  rails  ; 
and  the  defendants  have  no  right  to  construct  a  building 
which  encroaches  upon  any  part  of  the  embankment,  whether 
the  attempt  is  made  upon  the  surface,  as  made  by  the  defend- 
ants, or  by  using  that  surface  as  a  base  upon  which  to  fill  up 
the  intervening  space  to  a  suitable  height  upon  which  to  erect 
«  building.  The  Ifuilding  in  course  of  erection  is  so  near  the 
tracks  of  each  road  that  a  perpendicular  line  downward  from 
each  end  of  it  would  cut  the  respective  embankments  as  they 
were  originally  constructed.  The  building  in  question  is 
forty-five  feet  long. 

It  is  conceded  that  the  railroads  were  constructed  below 

ordinary  high  water  mark.  The  Des  Moines  river  was  declared 

to  be  a  navigable  stream  by  act  of  congress  dated 

1.  KIPABIAN  °  mi  1     /»        T  T 

rights:  navi-    Augost  8,  1846.     The  defendants  or  their  grant- 

Sable  river  07  o 

uavigaSie"^*    ors,  being  the  owners  of  the  land  bounded  by  the 
rivwnot^^'  river,  had  no  title  beyond  ordinary  high  water 

Changed.  ^^^^  rpj^^  ^.^j^  ^^  ^j^^  ^j^^j^  j^^j  ^^  ^-^^  ^.j^^^.  ^^^ 

in  the  state.  McManiis  v.  Garmichael^  3  Iowa,  1 ;  Tomlm 
V,  Duhuque-^B.  db  M.  R.  R'y  Co,^  32  Id.,  106 ;  Muaaer  v.  Her- 
shey^  42  Id.,  356.  .  The  act  declaring  the  stream  to  be  navi- 
gable was  repealed  by  an  act  of  congress  passed  January  20, 
1870.  But  this  court  has  three  times  determined  that  the 
repealing  act  did  not  invest  riparian  owners  with  title  to  the 
bed  of  the  river,  and  that  the  boundaries  of  their  lands  were 
not  extended  thereby.  Wood  v.  Chiodgo,  R.  I,  <&  P.  R^y 
Co,^  60  Iowa,  466  ;  Serrin  v.  Grefe^  67  Id.,  196,  and  Steele  v. 
8anche2^  ante^jp,  65.  In  Wood^s  case  it  was  held  that  the  ripar- 
ian owner  could  not  maintain  an  action  to  recover  possession 
of  land,  being  below  ordinary  high-water  mark,  from  the 
railroad  company,  which  began  to  oceupy  the  aame  with 
its  road  bed  while  the  river  was  yet,  in  contemplation  of 
law,  a  navigable  stream.  That  action  was  against  one  of 
the  plaintiffs  herein,  and  it  is  said  that  the  land  in  contro- 
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versy  in  that  case  was  near  the  land  in  dispute  in  the  suits 
at  bar. 

Did  the  plaintiffs  acquire  any  right  to  that  part  of  the 
bed  of  the  river  by  appropriating  the  same  for  the  use  of 

2. :  rail-   their  roads  ?     Section  1328  of  the  Revision  of 

ofwavoifer      1860,  which  was  in  force  when  the  plaintiffs' 
gable  stream:  railroads  were  constructed,  is  as  follows  :     "Any 

revision  of  •^ 

I860,  { 1328.  railroad  corporation  shall  be  authorized  to  pass 
over,  occupy  and  enjoy,  without  payment  «>f  damages,  any  of 
the  school,  university,  and  saline  or  other  lands  of  this  state  : 
provided,  no  more  of  such  lands  shall  be  taken  than  is  required 
for  the  necessary  use  and  convenience  of  such  corporation." 

In  the  case  of  Tomlin  v.  Railroad  Co.,  supra^  the  defend- 
ant constructed  its  railroad  along  the  Mississippi  river,  below 
ordinary  high-water  mark.  Tomlin,  the  riparian  proprietor, 
claimed  that  he  was  entitled  to  damages  by  reason  of  the  con- 
struction of  the  road.  It  was  held  that  he  had  no  cause  of 
action.  The  decision  was  based  upon  the  idea  that  the  rail- 
road was  constructed  under  legislative  authority.  lUis  true, 
as  claimed  by  counsel  for  appellant,  that  the  section  of  the 
statute  above  cited  is  not  quoted  in  the  opinion.  But,  as 
there  was  no  other  act  of  the  legislature  then  in  force  grant- 
ing that  right,  this  provision  of  the  statute  must  have  been 
in  the  mind  of  the  court.  That  such  was  the  fact  is  recognized 
in  the  case  of  Renwich  v.  U.  cfe  N.  W,  R^y  Go.^  49  Iowa,  664. 

It  appears  to  us  that  there  can  be  no  doubt  that  the  cited 
statute  authorized  the  construction  of  the  plaintiffs'  roads, 
and  tliat  they  acquired  the  right  thereunder  to  hold  and  pos- 
sess at  least  the  full  width  of  land  which  they  actually  appro- 
priated by  their  embankments,  as  against  all  claims  of  the 
owners  of  land  bounded  by  the  river. 

Bnt  counsel  for  the  defendants  claim  that  the  land  upon 
which  they  propose  to  erect  and  maintain  the  brick  building 

^j^j^    was  made  by  accretion.     The  technical    detini- 

i,y{Mjcretioii.    ^.j^^  ^j^  accrctiou,  as  defined  by  Bouvier,  is  "the 

increase  of  real  estate  by  the  addition  of  portions  of  soil  by 
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gradual  deposition,  through  the  operation  of  natural  causes, 
to  that  already  in  possession  of  the  owner."  It  may  be  that 
an  owner  of  real  estate  bounded  by  a  stream  may  have  the 
right  to  construct  walls  or  other  contrivances  to  prevent 
encroachments  of  the  stream  upon  his  land,  and  by  these 
artificial  additions  to  the  banks  he  may  use  the  land  below 
ordinary  high-water  mark.  But  we  do  not  think  any  right 
by  accretion  attached  to  the  land  in  controversy.  If  the 
claim  be  well  founded,  all  of  the  land  now  occupied  by  both 
railroads  is  the  property  of  the  defendants,  under  the  doc- 
trine of  accretion,  and  the  line  of  defendants'  land  is  the 
present  high-water  mark  of  the  Des  Moines  river.  We  have 
seen  that  the  roads  were  lawfully  constructed  upon  the  public 
lands  of  the  state,  and  the  defendants  have  no  title  nor  right 
thereto.  And  it  is  equally  untenable  to  claim  that  the  defend- 
ants have  any  right  to  take  possession  of  any  land  across  the 
land  appropriated  by  the  Kock  Island  Railroad  Company,  and 
erect  a  building  between  the  two  roads.  The  lawful  appropri- 
ation of  the  land  by  the  Rock  Island  Railroad  Company  cut 
off  accretions  to  defendants'  land,  and  established  a  line 
beyond  which  no  right  by  accretion  can  be  acquired.  To  so 
hold  would  invest  the  defendants  with  the  title  to  a  tract  of 
land  between  the  railroads  in  no  manner  connected  with  their 
land  upon  the  shore  of  the  river. 

11.     The  above  considerations  dispose  of  the  question  as 
to  the  ownership  and  right  of  possession  of  the  land  in  con- 
4.  PLKADiNo-    troversy,  abstractly  considered.     But  the  defend- 
asbaSs^of '^^^  ants  claim  that  the  plaintiffs  have  no  right  to  an 
^^^^'  injunction,  because   they  did  not  allege  in  their 

pleadings  that  they  took  and  held  the  land  under  the  provis- 
ions of  the  statute  above  cited.  This  was  not  necessary. 
They  did  aver  that  they  had  the  "legal  right  to  take,  hold, 
use  aud  occupy  a  right  of  Wiiy  100  feet  wide"  over  the  land 
in  controversy.  The  legal  right  was  based  upon  a  public 
statute  of  the  state,  which  it  was  not  necessary  to  set  forth  or 
cite  in  the  pleadings. 
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III.  There  were  certain  deeds  made  by  riparian  owners, 
and  the  defendants  deposited  earth  between  the  railroads  to 

5.  estoppel:    bring  the  surface  up  to  a  level  with  the  railroad 

corporation:  ^  i    .         i      i  • 

notice  to  offl-    tracks.     It  is  claimed  that  these  acts  estop  the 

cers:  title  to  -^ 

land.  plaintiffs  from  now  making  claim  to  the  land. 

We  do  not  think,  in  view  of  the  evidence,  that  the  doctrine 
of  estoppel  can  have  any  application.  There  is  nothing  in 
the  record  showing  that  any  officer  of  the  plaintiffs  had.  any 
knowledge  that  any  claim  to  the  land  was  made  by  the  defend- 
ants until  the  commencement  of  the  erection  of  the  building. 

IV.  It  is  further  claimed  that  injunction  is  not  the  proper 
remedy  ;  that  the  action  should  have  been  at  law,  for  dam- 

6.  equity:       ages.     We  do  not  think  this  position   is   well 
fnjunct%n" '    taken.     There  can  be  no  doubt  that  equity  virill 

enjoin  encroachments  upon  land  by  making  excavations, 
erecting  permanent  buildings,  and  the  like. 

In  our  opinion  the  injunction  was  rightly  granted. 

Affibmbd. 
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The  State  v.  Oalhoun. 

1.  Bobbery:  taking  from  person  of  victim:  what  sufficient. 
It  is  not  necessary,  in  order  to  constitute  the  crime  d£  robbeiy,  that  the 
property  should  actually  be  taken  from  the  person  of  the  victim,  or  from 
his  immediate  presence;  and  where  the  victim  is  bound  in  one  room  of 
his  house,  and,  through  fear  of  personal  violence,  is  induced  to  tell  his 
assailant  where  his  property  may  be  found  in  another  room,  and  the 
assailant  goes  into  such  room  and  finds  and  takes  the  property,  this  is 
a  taking**  from  the  person  '*  within  the  meaning  of  the  statute,  and 
the  violence,  putting  in  fear  and  taking,  in  such  case,  constitute  the 
crime  of  robbery. 


2, :  DANGERORS  weapon:  WHAT  18:  QUESTION  FOR  JURY.  Whether 

a  cord  or  rope  used  by  a  robber  to  tie  the  hands  and  feet  of  bis  victim 
while  he  plundered  the  house  was  or  was  not  a  dangerous  weapon  as 
alleged  in  the  indictment,  was  properly  submitted  to  the  jury. 
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Appeal  from,  Maha%ka  District  Court. 

FbidaTj  October  7. 
Defendant  was  indicted,  and  convicted  of  robbery,  and  now 
appeals  to  this  court. 

Geaman  d:  Prouty^  for  appellant. 

A,  J,  Baker^  Attorney-genial^  for  the  State. 

Beck,  J. — I.  We  will  consider  and  dispose  of  the  objections 
urged  to  the  judgment  of  the  district  court  in  the  order  of 
their  discussion  in  counsel's  argument.  The  court  below 
gave  to  the  jury  tlie  following  instructions: 

"  (2)  It  is  provided  by  our  statutes  that  <  if  any  person 
with  force  or  violence,  or  by  putting  in  fear,  steal  and  take 
from  the  person  of  another  any  property  that  is  the  subject 
of  larceny,  he  is  guilty  of  robbery.' 

"(3)  Under  this  statutory  provision,  it  is  not  essential 
that  the  stealing  and  taking,  if  any,  was  literally  from  the 
person,  or,  in  other  words,  that  the  property,  if  any,  was  on,  or 
attaclied  to,  or  touching,  the  literal  physical  person  of  the 
party  alleged  to  have  been  robbed;  but  it  is  sufficient  if  the 
stealing  and  taking,  if  any,  was  done  in  the  immediate  pres- 
ence of  such  party,  and  while  the  property  was  under  the 
control  and  in  the  custody  of  such  party. 

"  (4)  If,  therefore,  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant,  in  this  county  and  state, 
at  a  time  within  three  years  next  preceding  the  finding  of 
the  indictment  in  this  case,  did  steal  and  take  from  the 
immediate  presence  of  the  Nellie  Baldwin  named  in  the  indict- 
ment the  property  named  in  the  indictment,  or  some  part  of 
it,  and  that  the  stealing  and  taking,  if  any,  was  accomplished 
with  force  or  violence  toward  said  Nellie  Baldwin,  or  by  put- 
ting her  in  fear;  and  you  further  so  find  that  the  property, 
if  any,  thus  stolen  was  at  the  time  owned  by,  or  in  the  pos- 
session of,  said  Nellie  Baldwin,  and  was  of  value, —  then  and 
Vol.  LXXII— 2S 
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in  such  case  you  should  retura  a  verdict  of  guilty  of  robbery. 
Put  if  you  do  not  so  find  as  to  these  several  matters,  you 
cannot  find  defendant  guilty  of  robbery, 

"  (6)  It  is  not  necessary,  in  order  to  constitate  a  stealing 
and  carrying  away  'in  the  immediate* presence  of  said  Nellie 
Baldwin,'  that  it  should  have  been  done  (if  done)  in  her 
immediate  view,  or  where  she  could  see  it  done.  And  if  you 
find  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  made  a  violent  assault  upon  said  Nellie  Baldwin, 
by  choking  her  and  causing  her  to  fall  upon  the  floor  of  one 
of  the  rooms  or  apartments  of  her  house,  and  then  tied  her 
hands  and  feet  for  the  purpose  and  with  the  intention  of 
stealing  some  money  or  property  in  the  house;  and  yon 
further  so  find  that  she,  through  fear  of  personal  violence,  told 
defendant  where  her  money  or  watch  was  in  an  adjoining  room 
or  rooms;  and  you  further  so  find  that  thereupon  defendant 
passed  through  a  door  or  doors  into  such  room  or  rooms,  and 
did  there,  within  hearing  of  said  Nellie  Baldwin,  take  an<l 
carry  away  from  said  room  or  rooms  the  property  described 
in  the  indictment,  or  some  part  thereof;  and  you  further  so 
find  that  such  property  was  under  her  immediate  control, 
and  that  such  taking,  if  any,  was  against  the  will  of  the  said 
Nellie  Blaldwin,  and  was  without  any  right,  or  claim  of 
right,  of  defendant  in  said  property,  and  with  the  intent  to 
permanently  deprive  her  thereof, —  then  and  in  such  case 
there  would  be  a  sufficient  stealing  and  taking  from  the 
'immediate  presence'  of  the  said  Nellie  Baldwin  within  the 
meaning  of  the  law." 

*'(8)  It  is  charged  in  the  indictment  that,  at  the  time  of 
the  alleged  robbery,  the  defendant  was  armed  with  a  danger- 
ous weapon,  with  intent,  if  resisted,  to  kill  or  maim  the  said 
Nellie  Baldwin,  and,  being  so  armed,  did  wound  said  Nellie 
Baldwin.  If  you  find  the  defendant  guilty  of  robbery,  you 
will  determine  whether  this  charge  in  the  indictment  is  sus- 
tained. The  only  evidence  relied  upon  by  the  state  as  tend- 
in^:  to  show  that  defendant  was  armed  with  a  danscerons 
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weapon  is  the  evidence  tending  to  show  that,  at  the  time  of 
the  alleged  robbery,  defendant  had  with  him  the  piece  of 
cord  or  rope  introduced  in  evidence.  It  is  for  you  to  say, 
from  the  evidence,  whether  he  did  have  and  use  such  rope  or 
cord;  and,  if  he  did,  whether  the  same  was  a  dangerous 
weapon;  and,  if  it  was,  whether  he  intended  by  the  use  of  it, 
(if  he  did  use  it,)  if  resisted,  to  kill  or  maim  said  Nellie 
Baldwin  therewith,  or  did  wound  her. 

"  (9)  A  dangerous  weapon  is  one  which,  from  the  use  made 
of  it  at  the  time,  is  likely  to  produce  death,  or  do  great 
bodily  harm;  and  unless  you  find  that  said  cord  or  rope  was 
of  such  a  character  you  cannot  find  that  defendant  was 
armed  with  a  dangerous  weapon.  If  it  was  only  calculated 
to  produce,  from  the  use  made  of  it,  (if  used,)  a  slight 
injury  upon  the  person  of  said  Baldwin,  then  it  would  not 
be  a  dangerous  weapon  within  the  meaning  of  the  law." 

There  was  evidence  submitted  to  the  jury  to  which  these 
instructions  were  applicable. 

II,  It  is  insisted  that  the  third,  fourth,  and  fifth  instruc- 
tions are  erroneous,  in  that  they  hold  the  crime  of  robbery 
1.  bobbery:    T^^y  be  committed  by  taking  goods  not  upon  the 

takinjcfrom  •       xi        •  j*   ^  /•    1.1. 

person  of  persou  or  m  the  immediate  presence  or  the 
sufficient.  individual  robbed;  the  thought  of  counsel  being 
that  though  "  with  force  or  violence,  or  by  putting  in  fear," 
the  goods  were  obtained  by  the  accused  from  the  possession 
and  custody  of  the  prosecuting  witness,  yet  the  crime  is  not 
robbery,  for  the  reason  that  the  goods  taken  were  found  by 
defendant  in  a  room  of  the  house  other  than  the  one  in 
which  the  violence  was  used  towards  the  witness  for  the  pur- 
pose of  extorting  from  her  information  of  the  place  where 
the  money  and  valuables  in  her  possession  could  be  found. 
The  statute  defining  robbery,  which  is  correctly  quoted  in 
the  second  instruction  given  to  the  jury,  contemplates  the 
taking  of  property  **  from  the  person  "  of  another.  Counsel 
interpret  this  language  lo  mean  that  the  property,  in  order  to 
constitute  the  crime,  must  be  upon  or  in  some  way  attached 
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to  the  person  of  the  individual  robbed,  or  in  his  immediate 
presence.  The  preposition  <*  from  "  does  not  convey  the  idea 
of  contact  or  propinquity  of  the  person  and  property.  Il 
does  not  imply  that  the  property  is  in  the  presence  of  the 
person.  The  thought  of  the  statute,  as  expressed  in  the 
language,  is  that  the  property  must  be  so  in  the  possession 
or  under  the  control  of  the  individual  robbed  that  violence 
or  putting  in  fear  was  the  means  used  by  the  robber  to  take 
it.  If  it  be  away  from  the  owner,  yet  under  his  control,  in 
another  room  of  the  house,  as  in  this  case,  it  is  nevertheless 
in  his  personal  possession;  and,  if  he  is  deprived  thereof,  it 
may  well  be  said  it  is  taken  from  his  person.  Goods  are 
called  personal  property  in  the  law,  and  presumed  to  accom- 
pany the  person.  If  taken  from  the  owner,  this  relation  of 
owner  and  property  is  surrendered,  and  the  goods  are  separ- 
ated from  the  person.  In  the  case  before  us,  defendant,  by 
violence,  bound  the  prosecuting  witness,  and  thereby  put  her 
in  fear.  By  this  violence,  he  extorted  from  her  information 
of  the  place  where  she  kept  her  money  and  watch  in  another 
room  of  the  house.  Leaving  her  bound,  he  went  into  that 
room  and  took  the  property.  We  are  clearly  of  the  opinion 
that  it  was  taken  from  her  person  in  the  sense  of  the  words 
as  used  in  the  statute.  In  support  of  this  conclusion,  see 
the  following  authorities  cited  thereon:  2  Bish.  Grim.  Law,  § 
976;  Whart.  Grim.  Law,  §  1696. 

III.  Gounsel  insists  that  the  eighth  and  ninth  instructions 
are  erroneous,  in  that  they  submit  to  the  jury  the  question 
2. :  dan-    whether  the  cord  with  which   the  prosecuting 

gerou9  weap-        . .  i.         j  •         j  /^ 

on:  what  i8:     wituess  was  bound  IS  a  dangerous  weapon.     One 
fury.  of  the  definitions   of    the  word   "weapon"   is 

"anything  used  or  intended  to  be  used  in  destroying  or 
annoying  the  enemy."  A  cord  is  often  used  as  an  instra- 
ment  by  robbers  to  kill  or  disable  their  victim;  when  so 
used  it  is  properly  called  a  weapon.  The  instructions  cor- 
rectly submitted  to  the  jury  the  question  whether  the  cord 
used  by  defendant  was  a  dangerous  weapon. 
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IV.  Counsel  insist  that  the  motion  for  a  new  trial  should 
have  been  sustained,  on  the  ground  that  the  attorney  for  the 
state  in  his  argument  to  the  jury,  referred  to  the  fact  that 
defendant  did  not  testify  in  his  own  behalf.  The  record  fails 
to  support  the  allegation  upon  which  the  motion  is  based. 

V.  Another  ground  upon  which  the  motion  for  a  new 
trial  was  based  is  that  the  state's  attorney,  in  the  argument 
of  the  case,  used  inflammatory  and  extravagant  language. 
We  think  the  remarks  of  the  state  attorney  complained  of  in 
this  connection  are  not  of  such  a  character  as  to  raise  the 
presumption  that  defendant  was  prejudiced  in  any  degree. 

We  have  not  all  the  evidence  before  us,  and  no  claim  is 
therefore  made  that  the  verdict  lacks  the  support  of  proof. 
Having  considered  all  objections  to  the  judgment  presented 
in  argument  by  couasel,  we  discover  no  ground  for  disturb- 
ing the  judgment. 

Affirmed. 


The  Oitv  of  Waterloo  v.  The  TJnioii  Mill  Co. 

1.  Cities  and  Towns:  how  affected  bt  statute  of  limitations: 
CONTBOL  of  streets.  The  statute  of  limitations  will  run  against  a 
city  in  cases  wherein  arise  qaestions  inyolving  property  or  contracts 
which  do  not  pertain  to  the  authority  of  the  state  which  is  exercised 
through  it,  but  against  the  exercise  of  such  authority  the  statate  will 
not  ran.  ( Sea  opinion  for  citation  of  authorities.)  Accordingly,  held 
that  the  plaintiff  city  was  not  barred  of  its  right  to  have  abated  as  a 
nuisance  a  mill  race  which  encroached  npon  one  of  its  streets,  on  the 
ground  that  it  had  for  twenty  years  permitted  the  encroachment  to 
exist. 


2. 


;  dedioatiok  of  street:  acobptanoe:  fublio  use.  Accept- 
ance of  a  street  by  a  city,  after  its  dedication,  is  necessaiy  in  order  to 
establish  the  right  of  the  public  thereto;  but  such  acceptance  may  be 
shown  by  public  use  to  such  extent  as  the  public  wants  require,  even 
though  that  use  be  so  limited  as  not  to  call  for  any  improvement  of 
the  street.    (  See  opinion  for  cases  cited.) 


3. 


;   OBSTRUGTrOIT  of   STREET:    DELAY   IN   BESCOVINO:   ESTOPPEL. 

Where  a  street  has  been  dedicated  to  a  city,  and  accepted  by  public  use, 
the  use  of  it  by  a  private  p^rty,  under  a  baseless  claim  of  right,  for  the 
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construction  of  a  mill-race,  does  not,  thoagh  continued  without  protest  for 
ten  years,  estop  the  city  from  the  exercise  of  its  power  to  open  the  street 
for  travel,  and  from  having  the  nuisance  caused  by  the  race  abated. 
( Daais  v,  Huebner,  45  Iowa,  574,  and  Bell  v,  CUy  of  Burlington^  68  Id.^ 
296,  distinguished.) 

Appeal  from  Black  Hawk  Circuit  Court. 

Friday,  Ootobek  7. 

Action  in  chancery  to  abate  a  nuisance  caused  by  the  con- 
struction of  a  mill-race  in  a  street  of  the  plaintiff.  There 
was  a  decree  for  plaintiff,  granting  the  relief  prayed  for. 
Defendant  appeals. 

BoieSy  Hasted  i&  Boiesy  for  appellant. 

Mullan  db  Hoff^  for  appellee. 

Beck,  J.  -^I.  The  defendant  owns  and  operates  a  mill  in 
the  city  of  Waterloo,  The  race  supplying  the  water  used  as 
motor-power  for  the  mill  was  constructed  about  twenty  years 
ago,  and  occupies  a  part  of  Cedar  street.  At  the  west- 
erly end  of  the  street  the  race  occupies  nearly  its  whole 
width;  but^  running  at  an  acute  angle  with  the  line  of  the 
street,  the  race  leaves  it  about  one  hundred  feet  from  its  west- 
erly end,  thus  occupying  a  part  ^f  the  street  in  an  angular 
form.  The  race  "being  uncovered  at  the  place,  the  street 
there  cannot  be  used  by  the  public.  The  plaintiff,  in  its 
petition,  alleges  that  the  race,  so  far  as  it  occupies  Cedar 
street,  is  a  nuisance,  and  prays  that  defendant  be,  by  a  proper 
decree,  required  to  abate  it,  either  by  removing  the  race,  or 
by  covering  it  in  such  manner  that  it  shall  not  interfere  with 
the  use  of  the  street.  The  defendant,  as  defenses,  pleads  (1) 
that  the  action  is  barred  by  the  statate  of  limitations;  (2) 
that  Oedar  street  as  platted  was  never  accepted,  occupied, 
used  or  improved,  and  it  therefore  never  became  a  public 
street;  and  (3)  that,  after  its  dedication  by  platting,  defend- 
ant's grantor  entered  upon  and  constructed  the  race  under  a 
color  of  title  and  right,  and  made  other  valuable  improve- 
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inent8, — all  of  which  was  well  known  to  defendant  and  the 
public,  and  was  without  any  objection  or  claim  against  the 
right  of  defendant's  grantor  so  to  do.  The  decree  requires 
the  defendant  to  construct  and  maintain  a  bridge  over  the 
race  in  Cedar  street,  and  to  remove  all  obstructions  there- 
from, so  that  it  may  be  fully  opened  for  the  use  of  the  public. 

II.  In  our  opinion,  the  right  of  the  plaintiff  and  of  the 
public  to  the  use  and  occupancy  of  the  street  is  not  barred 

^     by    the    statute    of    limitations.     Tlie    city    is 

1.  CITIES  and        "^  •' 

Lffected^by  invested  by  the  legislature  with  governmental 
itadmis?  C0U-"  powers,  and  holds  the  fee  of  the  street,  or  an 
troi  of  streets,  easement  thereon,  in  trust  for  the  public.  Ogg 
V.  City  of  Lansing^  35  Iowa,  495 ;  Calwell  v.  City  of  Booney 
61  Id.,  687 ;  City  of  Clinton  v.  Cedar  Rapids  tfe  M.  B.  iif'y  Co., 
24  Id.,  455.  The  city  is  but  an  instrument  for  the  exercise 
of  the  authority  of  the  state,  and  its  municipal  powers  in 
establishing  and  maintaining  a  street  are  exercised  in  the 
discharge  of  governmental  functions.  The  statute  of  limita- 
tions, theretbre,  will  not  run  to  defeat  the  exercise  of  its  gov- 
ernmental authority.  In  cases  wherein  arise  questions 
involving  property  or  contracts  which  do  not  pertain  to  the 
exercise  of  their  authority,  the  statute  will  run.  Davis  v. 
Iluebner,  45  Iowa,  574;  Vity  of  Burlington  v.  Burlington 
ufe  M.  B.  B'y  Co.,  41  Id.,  134;  City  of  Bella  v.  Soholte,  24 
Id.,  283;  Dill.  Mun.  Corp.,  §  675,  and  cases  cited  in  notes;  City 
of  Alton  V.  Illinois  Transportation  Co.,  12  111.,  38;  Super- 
visors of  Logan  Co.  v.  City  of  Lincoln,  81  111.,  156; 
Co^ujity  of  Biatt  v.  Goodell,  97  III.,  84;  City  of  Vicksburg 
V.  Marshall,  59  Miss.,  563;  Brooks  v.  Biding,  46  Ind.,  15; 
Sims  V.  City  of  Frankfort,  79  Ind.,  446. 

III.  It  is  insisted  by  defendant's  counsel  that  the  street 
in  question,  after  its  dedication  by  the  proprietors  of  the  land, 
2 :  decu-  was  never  accepted  by  the  city  or  the  public,  and 

street :  ac-      therefore  never  became  a  street  in  contemplation 
public  use.      ot  the  law.     Acceptance  of  a  street  after  dedica- 
tion is  necessary,  in  order  to  establish  the  right  of  the  public 
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thereto.  It  may  be  shown  by  public  use.  Manderachid  v. 
City  of  Dubuque^  29  Iowa,  78;  Bell  v.  City  of  Burling- 
ton^ 68  Id.,  296.  The  defendant  maintains  that  the  evidence 
fails  to  show  acceptance  of  the  street  involved  in  this  suit. 
We  think  it  is  shown.  From  the  day  of  its  dedication  until 
its  use  was  interrupted  by  the  construction  of  the  race,  it  was 
used  as  the  public  wants  demanded.  It  was  understood  to 
be  a  street,  and,  though  it  was  often  partly  obstructed,  it  was 
used  especially  by  persons  having  business  at  the  mills  near 
it.  The  lots,  or  jnany  of  them,  abutting  upon  the  street, 
were  unoccupied,  and  the  people  were  free  to  travel  over 
them,  but  there  was  always  a  traveled  track  upon  the  street. 
No  work  was  done  to  improve  the  street;  but  the  public 
wants,  it  appears,  did  not  demand  it.  The  dedication  con- 
templated that  the  street  should  be  used  and  improved  as 
required  by  the  public  wants.  See  Shea  v.  City  of  Ottumwa, 
67  Iowa,  39. 

lY.     Counsel  for  defendant   insist  that,  as   defendant's 
grantor  entered  upon  the  street  more  than  ten  years  before 

3. .  Ob-      this  action  was  commenced,  under  a  claim  of 

street  f  delay   right,  and  constructed  the  race,  the  city  and  the 

In  removing:  ,  , .  ,  i    .  , 

estoppel.  public  are  now  estopped  to  set  up  a  claim  to  the 
use  of  the  street.  As  we  have  seen,  the  street  had  been 
used  as  the  public  wants  required,  and  thereby  it  had  been 
accepted  as  dedicated.  It  was  at  the  time  a  public  street, 
and  defendant  now  claims  that  the  city  and  the  public  are 
estopped  to  deny  its  right  to  continue  the  obstruction.  We 
think  no  estoppel  arises  in  the  case.  Had  the  city  or  tlie 
public,  were  that  possible,  induced  or  encouraged  the  defend- 
ant's grantor  to  construct  the  race,  this  would  constitute  an 
element  of  estoppel.  But  the  race  was  constructed  without 
right,  though  under  claim  of  right,  and  in  reliance  thereon. 
The  claim  of  right  fails.  The  city,  representing  the  public, 
has  lost  no  right  by  delay  in  bringing  this  action  to  restore 
the  street  to  the  public  use.  As  we  have  seen,  defendant 
cannot  interpose  the  statute  of  limitations;  and,  surely,  delay 
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in  pursuing  a  remedy  against  it  does  not  estop  the  city.  In 
support  of  their  position,  counsel  rely  upon  Davis  v.  Ilueb- 
ner,  and  Bell  v.  City  of  Burhiigtoriy  supra.  In  these  cases 
the  public  had  never  accepted  the  highways  in  question,  and 
consequently  the  dedication  thereof  failed  for  want  of  accept- 
ance. It  was  held  in  each  case  that,  after  an  occupation  of 
the  highway  for  thirty  years  or  more  by  the  owner  of  adja- 
cent land,  the  public  is  estopped  to  set  up  a  claim  thereto. 
The  decisions  may  well  be  supported  upon  the  further  reason 
that,  as  there  was  no  acceptance,  there  was  no  highway,  as 
claimed,  against  the  occupants  of  the  lands. 

These  considerations  lead  us  to  the  conclusion  that  the 

case  was  rightly  decided  by  the  circuit  court. 

Affibmed. 


D&AKE  V.  KiNGSBAKBR. 


1.  Intoxicating  Liquors:  unlawful  balb  in  lbasbd  building: 
GOOD  FAITH  OF  LB880B:  LIABILITY.  Where  appellant  leased  his  baild- 
ip^  for  a  lawfal  purpose,  and  was  carefal  to  provide  in  the  lease  for  an 
almost  immediate  vacation  of  the  buildinfir  by  the  lessee  in  case  it  should 
be  used  for  an  unlawful  purpose,  and  the  lessee  was  promptly  removed 
upon  notice  to  appellant's  attorney  that  he  was  selling  liquors  in  the 
building  contrary  to  law, — the  appellant  himself  being  out  of  the  state 
and  having  no  knowledge  of  the  facts, — and  there  was  no  evidence  of 
any  bad  faith  whatever  on  the  part  of  appellant,  held  that,  in  an  action 
begun  while  the  lessee  was  still  in  the  building,  but  tried  some  weeks 
after  he  had  been  removed,  and  while  the  building  was  not  used  for  any 
purpose,  to  restrain  the  sale  of  intoxicating  liquors  in  the  building,  no 
decree  should  have  been  entered  against  appellant,  and  no  judgment  for 
the  costs  of  the  case  should  have  been  rendered  against  him.  (Martin 
V.  Blattner,  68  Iowa,  286,  and  Judge  v.  Kribs^  71  Id.,  183,  distinguished.) 

Appeal  from  Wapello  District  Court. 

Fbiday,  Ootobeb  7. 

This  is  an  action  in  equity  for  an  injunction  to  restrain 
the  appellant,  and  other  parties  who  were  made  defendants, 
from   selling    intoxicating  liquors   upon   certain   premises 
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owned  by  the  appellant.  A  hearing  was  had,  which  resulted 
in  a  decree*agaiiist  all  of  the  defendants,  at  their  costs.  B. 
Kingsbaker  appeals. 

WiUiama  <£  Jacques^  for  appellant. 

W.  S.  CoeUy  for  appellee. 

KoTUBOCK,  J. — The  facts  in  the  case  are  not  the  sabject  of 
dispute.  It  appears  that  the  appellant  is  the  owner  of  a  cer- 
tain building  in  the  city  of  Ottumwa.  On  the  9th  day  of 
December,  1886,  he  leased  the  first  story  of  the  building  to 
Thomas  Egan.  The  lease  was  in  writing,  and  contained  a 
stipulation  in  these  words  :  "  The  second  party  [Egan]  cov- 
enants that  he  will  use  said  premises  as  a  restaurant,  and 
that  he  specially  will  not  use  said  premises  for  unlawful  pur- 
poses ;  and  it  is  further  agreed  that,  if  said  building  shall  be 
used  for  unlawful  purposes,  the  first  party  may  put  second 
party  out  on  giving  three  days'  notice  in  writing."  Soon 
after  making  the  lease,  appellant  left  Ottumwa,  and  went  to 
the  state  of  California.  He  left  no  agent  at  Ottumwa.  This 
suit  was  commenced  on  the  24th  day  of  December,  1886. 
K"otice  of  the  suit  was  served  on  the  appellant's  brother  on 
that  day,  who  immediately  called  on  appellant's  attorney,  and 
on  the  same  day  a  notice  was  served  on  Egan  demanding 
that  he  quit  the  premises  within  three  days,  as  provided  in 
his  lease  ;  and  on  the  1st  day  of  January,  1887,  Egan  left 
said  premises,  and  surrendered  the  possession  to  appellant, 
and  said  building  has  not  been  used  since  that  time  for  any 
purpose.  The  evidence  showing  the  unlawful  sales  of  intox- 
icating liquors,  and  upon  which  the  decree  adjudging  the 
defendants  guilty  of  keeping  a  nuisance  was  based,  was  as 
follows: 

E.  L.  Monroe,  a  witness  for  the  plaintiff,  testified  that  lie 
"  knew  a  two-story  brick  building  on  south-west  side  Green 
street,  Pickwick.     "Was  in  there  23d  December,   1886.    I 


r 


OOTOBEE  TEKM,  1S8T.  443 

])i«ke  T.  Klngsbaker. 

purchased  a  drink  of  whisky  and  half  a  pint  of  whisky  there. 
There  wae  a  new  pine  bar  in  there,  and  a  partition  built 
across  it ;  a  few  uhairs.  They  had  a  bottle  in  their  ineide 
coat  pocket,  and  when  I  called  for  a  drink  they  pulled  it  out, 
and  gave  me  a  drink.  They  had  common  whisky  glasses. 
"When  I  got  the  half  pint  they  both  went  down  in  their 
pockets.  Tlie  building  was  No.  827.  CroaeSxamiTtation. 
Don't  know  either  of  the  men  I  got  it  of.  Didn't  see  any 
table.  They  had  a  few  boxes  of  cigars,  and  a  few  packages 
of  smoking  tobacco  is  all  they  had  in  eight  for  sale.  Only 
liquor  I  saw  came  out  of  men's  pockets.  Don't  know  the 
number  of  the  lot,  nor  whether  first  or  second  brick  building. 
Jiedirect-Examination.  If  I  remember  right,  it  was  827  ; 
may  have  been  829.  Beoroaa-Examination,  829  is  the 
number  on  my  memorandum.  I  worked  this  case  up  for 
pay,  and  get  pay  if  I  am  saccessful ;  and,  if  not,  don't  get 
anything." 

This  evidence  was  sufficient  to  authorize  a  decree  against 
Egan.  Bnt  it  appears  from  the  evidence  that  appellant,  who 
was  the  owner  of  the  building,  had  no  knowledge  that  his 
building  wae  being  used  for  aay  unlawful  purpiise.  He 
leased  it  for  a  lawful  purpose,  and  was  careful  to  provide  for 
an  almoet  immediate  vacation  of  the  building  by  Egan  in 
case  it  should  be  used  for  unlawful  purposee.  There  is  no 
evidence  authorizing  the  conclusion  that  the  appellant  acted 
in  bad  faith.  The  whole  record,  including  the  prompt  and 
effective  efforts  made  to  put  Egan  ont  of  poseeeeion  of  the 
property,  shows  that  the  appellant  had  neither  purpose  nor 
intent  that  his  property  should  be  used  as  a  saloon.  He 
complains  because  he  is  by  the  decree  required  to  pay  the 
costs  of  the  action,  including  an  attorney's  fee  of  $25. 

The  cause  was  tried  some  six  weeks  after  the  appellant  had 
put  Egan  out  of  his  property,  and  no  pretense  is  made  that 
the  nuisance  existed  after  Egan  surrendered  the  possession. 
This  is  an  equity  case  triable  anew  in  this  court,  and  it  is 
onr  duty  to  inquire  whether  any  decree  should  have  been 


^^ 


■/: 


441 


SUPREME  COURT  OF  IOWA, 


Drake  y.  Kingsbaker. 


entered  against  the  appellant,  or  costs  adjudged  against 
him. 

We  are  cited  to  the  case  of  Martin,  v.  Blattner^  63  Iowa, 
286,  and  Judge  v.  Kriba^  71  Id.,  188.  In  the  first  named 
case,  Gibbs  leased  his  property  for  a  term  of  three  years. 
He  made  no  claim  in  his  answer  that  he  leased  the  property 
for  lawful  purposes.  He  undertook  to  defend  the  action 
upon  the  ground  that  the  statute  under  which  the  proceed- 
in  gts  were  had  is  in  conflict  with  the  constitution  of  the 
United  States  ;  and,  after  a  decree  against  him,  he  appealed 
to  this  court,  and  insisted  on  his  defense,  and  never  aband- 
oned it  until  a  petition  for  rehearing  was  overruled.  In  the 
case  of  Judge  v.  Kriba^  the  defendant  was  an  open  violator 
of  the  law.  He  was  not  the  owner  of  the  building.  He  was 
the  keeper  of  the  saloon.  He  claimed  that  he  had  "  reformed," 
and  quit  the  business,  after  the  suit  was  commenced.  This 
court  did  not  believe,  from  the  evidence,  that  his  "  reforma- 
tion "  was  genuine. 

In  the  case  at  bar,  the  appellant  was  absent  from  the  st-ate, 
and  had  no  knowledge  that  Egan  was  keeping  a  saloon  in  his 
building.  As  soon  as  his  brother  learned  that  the  charge 
was  made,  immediate  action  was  taken,  and  Egan  was 
removed,  with  his  whisky  bottles  in  his  pocket,  as  we  sup- 
pose. "We  do  not  think  that  any  decree  or  judgment  should 
have  been  entered  against  the  defendant  Kingsbaker.  The 
object  of  the  law  is  to  suppress  and  break  up  liquor  nui- 
sances ;  and  where  an  owner  of  property,  as  soon  as  he  learns 
that  his  building  is  being  used  for  illegal  purposes,  succeeds, 
in  good  faith,  in  abating  the  nuisance  within  a  few  days,  as 
in  this  case,  he  ought  not  to  be  liable  for  anything. 

It  will  be  understood  that  we  determine  this  case  upon  its 
peculiar  facts.  If  the  defendant  had  been  in  position  to  have 
acquired  a  knowledge  that  his  building  was  being  used  for 
unlawful  purposes,  or  if  it  had  been  kept  as  a  nuisance  for 
such  time  as  to  charge  him  with  knowledge,  or  if,  as  in  the 
case  of  Martin  v,  Blattnerj  he  had  attempted  to  justify  the 
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keeping  of  the  nuisance,  or  if  there  had  been  any  showing 
of  bad  faith  on  his  part,  there  might  be  cause  for  the  decree 
and  judgment  against  him. 

Our  conclusion  is  that  the  decree  and  judgment  is  not  sup- 
ported by  the  evidence,  and  that  it  should  be 

Hbvebsed. 


MosBisoN  V.  Spencer,  Def't,  and  Emmert,  Intervenor. 

1.  Mortgage:  foreclosure  sale:  mistake  as  to  amount  bid:  cor- 
rection of  record:  innocent  purchaser:  estoppel.  Plaintiff, 
who  was  the  holder  of  a  second  mortgage,  foreclosed  the  same  and  bid 
in  the  property.  The  sheriff  understood  him  to  bid  $100,  which  waA 
less  than  his  jadgment,  and  made  his  return  accordingly.  Intervenor, 
(whose  wife  held  a  fourth  mortgage.)  upon  examining  the  records,  and 
finding  the  bid  to  be  only  $100,  and  having  no  other  knowledge  on  the 
subject,  purchased  the  third  mortgage,  and  then  paid  to  the  clerk  the 
amount  required  to  redeem  from  the  sale,  as  shown  by  the  records. 
Afterwards  the  plaintiff,  claiming  that  his  bid  was  $100  in  addition  to 
the  amount  of  his  judgment,  interest  and  costs,  sought  in  this  proceed- 
ing to  have  the  recDrds  changed  to  correspond  with  his  claim  as  to  the  fact, 
but  held  that,  if  a  mistake  was  made  by  the  sheriff,  plaintiff  was  bound 
thereby,  and  could  not,  to  the  intervenor's  prejudice,  be  permitted  to 
deny  the  correctness  of  the  record. 

Appeal  J^rom  Osceola  District  Court  —  Hon.  0.  H.  Lewis, 

Judge. 

Friday,  October  7. 

The  facts  are  stated  in  the  opinion. 

(?.  J.  Clarky  for  appellant. 

G.  W.  Lister y  for  appellee. 

# 
Servers,  J. — The  plaintiff  was  the  owner  of  a  mortgage 

executed  by  the  defendant  on  certain  real  estate,  which  was 
duly  foreclosed,  and  the  real  estate  sold  under  a  special  exe- 
cution, and  the  same  purchased  by  the  plaintiff,  and  a  certfi- 
cate  of  purchase  issued  to  him.     The  amount  due  the  plaint- 
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iff  on  the  mortgage  at  the  time  of  the  Bale,  inclading  interest 
and  costs,  was  about  $387.  The  plaintiff  claims  that  he  bid 
at  the  sale  the  amount  due  on  the  execution,  and  the  sum  of 
$100  in  addition  thereto,  and  there  is  evidence  which  tends  to 
support  this  claim.  The  sheriff's  return  on  the  execution  is  to 
the  effect  that  the  plaintiff  only  bid  $100  on  the  land,  and 
the  certificate  of  sale  corresponds  with  the  return.  The  sale 
took  place  in  July,  1885;  and  in  April,  1886,  the  plaintiff 
filed  a  motion  to  correct  and  amend  the  sheriff's  return  on 
the  execution  and  certificate  of  sale  so  that  the  "  return 
and  certificate  of  sale  shall  show  a  sale  of  said  land  to 
the  plaintiff  at  and  for  the  full  amount  of  plaintiff's  judg- 
ment, and  costs  and  accruing  costs  under  such  execution,  so 
as  to  agree  with  the  facts."  The  court  sustained  the  motion, 
and  ordered  the  sheriff  to  "  issue  a  new  and  amended  certi- 
ficate of  purchase  to  the  plaintiff,  and  make  the  considera- 
tion therein  the  amount  due  on  the  plaintiff's  judgment  at 
the  time  of  said  sale,  and  one  hundred  dollars  in  addition 
thereto;"  and  the  clerk  was  ordered  to  "change  all  of  the 
records  in  said  cause  so  as  to  agree  with  the  amended  cer- 
tificate of  purchase."  From  this  decision  of  the  court  the 
inter venor  appealed. 

I.  If  this  should  be  regarded  as  a  special  proceeding  at 
law,  it  is  probably  true  that  we  cannot  interfere,  under  the 
well  estalished  rule,  with  the  findings  of  the  court  that  the 
plaintiff  in  fact  bid  the  amount  due  on  his  judgment,  and 
$100  in  addition  thereto;  but,  if  it  should  be  regarded 
as  a  proceeding  in  equity, —  and  the  parties  seem  to  have  so 
regarded  it, —  then  in  our  judgment  such  finding  is  against 
the  preponderance  of  the  evidence.  For  the  purposes,  how- 
ever, of  this  opinion,  tlje  finding  of  the  court  will  be  deemed 
to  be  correct. 

II.  The  mortgage  owned  by  the  plaintiff  was  the  second 
lien  on  the  real  estate.  "Warder,  Bushnell  &  Glassner  owned 
a  mortgage  which  was  the  third  lien,  and  the  intervenor's 
wife  owned  a  mortgage  which  was  a  fourth  lien.     After  the 
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sale  on  the  plaintiff's  execation,  the  intervenor  caused  the 
records  to  be  examined,  and  the  fact  was  found  to  be  that  the 
plaintiff  only  bid  $100  for  the  land  at  the  execution  sale;  and, ' 
having  no  other,  knowledge  than  such  as  appeared  of  record, 
he  purchased  the  Warder,  Bushnell  &  Glassner  mortgage, 
and,  within  the  time  provided  by  law,  he  paid,  in  redemption 
from  the  plaintiff's  sale  and  purchase,  the  amount  bid  as 
aforesaid  by  the  plaintiff,  with  interest  thereon.  Now,  the 
question  is  whether,  under  such  circumstances,  the  return  of 
the  sheriff's  certificate  of  purchase  and  the  records  can  be 
corrected  and  amended,  to  the  prejudice  of  the  intervenor.  We 
think  not.  The  intervenor  acted  in  good  faith,  in  reliance 
upon  what  rightfully  appeared  of  record,  and  expended 
money  in  purchasing  the  mortgage;  and  it  seems  to  us  that, 
upon  every  principle  of  fairness,  he  is  entitled  to  be  pro- 
tected. Counsel  for  the  appellee  contend  that  the  record 
was  not  made  by  the  plaintiff,  but  by  the  sheriff,  and  was  a 
surprise  to,  and  a  fraud  on,  the  plaintiff,  and  therefore  he 
should  not  be  estopped  from  showing  the  true  facts.  We 
are  satisfied,  from  the  evidence,  that  the  sheriff  understood 
the  bid  to  be  precisely  as  he  made  his  return,  and  that  he 
was  not  guilty  of  fraud.  But,  conceding  that  a  mistake  was 
made  by  the  sheriff,  we  are  of  the  opinion  that  the  plaintiff^ 
at  least,  was  bound  to  know  that  such  mistake  had  been 
made.  If  the  bid  was  as  he  now  claims  it  to  be,  he  should 
have  paid  the  sheriff  $100,  and  the  same  should  have  been 
applied  on  the  third  mortgage.  It  is  not  claimed  that  he 
paid  the  sheriff  that  amount  of  money.  Besides  this,  he 
must  be  presumed  to  have  had  knowledge  of  what  appeared 
of  record,  and  therefore  it  must  be  held  that  he  is  bound 
thereby;  that  is  to  say,  it  must  be  held  that  the  plaintiff 
made  the  representation  which  appeared  of  record,  and  he 
cannot  deny  the  correctness  thereof,  to  the  intervenor's  prej- 
udice, which  we  assume  would  be  the  case,  for  the  reason 

that  it  is  not  claimed  otherwise. 

Reversed. 
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RoaEBS  V.  The  Cedar  Rapids  Ins.  Co. 

1.  Fraotioe:  actiok  os  isrsaR.vNCB  poltoy:  ionorino  part  op  con- 
tract. In  an  action  upon  a  policy  of  insurance,  which  showed  ipon 
its  face  that  the  application  was  an  essential  part  of  the  contract,  and 
the  policy  and  application  were  set  oat  as  a  part  of  the  petition 
and  admitted  in  the  answer,  it  was  error  to  allow  plaintiff,  oirer  defend- 
ants*8  objection,  to  introduce  the  policy  in  evidence  without  the  applica- 
tion, aid  for  the  court  to  ignore  the  application  in  its  instructions 
to  the  jury; — especially  when  plaintiff,  by  his  own  evidence,  had  shown 
that  some  of  the  answers  in  the  application  were  untrue,  which,  by 
the  terms  of  the  policy,  rendered  it  void. 

Appeal  from  Henry  District  Court. 

Friday,  October  7. 

This  is  an  action  apon  a  policy  of  insarance  upon  a  dwel- 
ling-house, which  the  plaintiff  alleges  was  destroyed,  by  fire. 
There  was  a  trial  by  jury,  and  a  verdict  and  judgment  for 
the  plaintiff.     Defendant  appeals. 

<7.  «/"•  Deacon^  for  appellant. 

TT.  J,  Jeffries  and  jS.  TF".  Barger^  for  appellee. 

RoTHROOK,  J. —  The  plaintiff  made  the  usual  averments 
in  the  petition  as  to  the  issuance  of  the  policy  and  the 
destruction  of  the  building  by  fire.  A  copy  of  the  policy 
was  attached  to  the  petition,  and  made  part  thereof  by  an 
express  averment.  The  policy  referred  to  the  copy  of  the 
application  for  insurance  indorsed  thereon,  and  the  applica- 
tion was  set  out  in  full  as  part  of  the  exhibit.  The  two 
writings  were  in  fact  but  one  instrument.  They  were  both 
parts  of  the  same  contract.  The  face  of  the  policy  was  in  no 
sense  the  complete  contract.  It  recited  that  the  insurance 
was  based  upon  the  representations  contained  in  the  applica- 
tion indorsed  on  the  policy,  and  made  a  part  thereof,  and 
that,  if  any  false  statements  were  made  in  the  application. 
the  policy  should  be  void.     It  further  provides  that  if  the 
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premises  should  be  used  for  any  other  purpose  than  is  men- 
tioned in  said  application,  without  consent  of  the  secretary 
of  the  company  in  writing,  the  policy  should  be  void ;  and 
the  application  contained  a  clause  in  which  the  plaintiff  war- 
ranted tlie  answer  to  each  question  in  the  policy  to  be  true. 
The  defendant  answered^  alleging,  among  other  things, 
tliat  the  policy  was  void  because  of  certain  untrue 
answers  as  to  the  age  and  size  of  the  building,  and  because 
the  plaintiff  had  stated  in  the  application  that  the  building 
was  occupied  and  used  as  the  private  residence  of  the  plaint- 
iff; and  that  long  before,  and  at  the  time  it  was  destroyed 
by  fire,  it  had  been  used  as  a  tenement-house.  A  reply  was 
tiled,  denying  some  of  the  averments  of  the  answer,  and 
alleging  that  some  of  the  answers  to  questions  in  the  applica- 
tion were  fraudulently  procured  by  the  defendant's  soliciting 
agent.  To  sustain  the  issues  on  his  part,  the  plaintiff  offered 
in  evidence  the  policy,  excepting  the  application  indorsed 
thereon.  The  defendant  objected  to  the  plaintiff's  offering 
part  of  the  policy,  and  excluding  part,  because  the  entire 
policy  was  already  in  evidence  as  part  of  the  petition,  and 
admitted  by  the  answer.  The  objection  was  overruled,  and 
the  defendant  excepted. 

We  think  the  plaintiff  ought  not  to  have  been  allowed  to 
go  to  the  jury  with  but  part  of  the  contract.  The  part 
which  the  court  excluded  was  absolutely  necessary  to  be  sub- 
mitted to  the  jury.  The  face  of  the  policy  did  not  of  itself 
show  the  contract  between  the  parties.  Not  only  this;  it 
showed  that  it  was  incomplete  and  no  contract  without  the 
application.  The  application  was  not  read  to  the  jury  during 
the  trial,  and,  in  stating  the  issues  to  the  jury,  the  court 
ignored  the  application;  and  although  the  plaintiff,  in  making 
proofs  as  to  the  value  of  the  building,  showed  that  it  was 
many  years  older  than  stated  in  the  application,  and  of  much 
smaller  dimensions  than  therein  stated,  and  that  at  the  time  of 
the  fire  it  was  rented  to  tenants,  the  plaintiff  made  no  effort 
Vol.  LXXII— 29 
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to  show  that  tlie  confessedly  untrne  statements  contained  in 

the  application  had  been  in  any  manner  waived  by  the  defend- 

%^  v.  ant,  and  the  court  made  no  reference  to  the  necessity  of  such 

[*;•>:  proof   in  the  charge  to   the    jury.       In  reference  to    the 

renting  of  the  building,  the  court  did  state  to  the  jury  that, 

if  the  risk  was  thereby  increased,  they  should  find  for  the 

defendant.     But  there  was  no  evidence  on  this  question  to 

•3-<  be  submitted  to  the  jury.     The  whole  contract  should  have 


%!^  been  regarded  as  in  evidence;  and,  when  it  was  developed  on 

I|y  the  trial  that  certain  answers  to  questions  in  the  applica- 

ji!^  tion  were  untrue,  the  plaintiff  should  have  given  his  atten- 

l!?;  tion  to  avoiding  the  effect  of  the  false  answers  in  some  proper 

manner,  if  he  could  do  so.  As  the  case  stood,  by  the  express 
terms  of  the  policy  it  was  void,  and  it  was  incumbent  on  the 
plaintiff  to  meet  that  question,  and  not  insist  on  the  case 
going  to  the  jury  with  but  part  of  the  contract  to  be  consid- 
ered by  them. 

We  do  not  propose,  on  this  appeal,  to  determine  other 
questions  discussed  by  counsel.  The  fact  is  apparent  that  the 
cause  was  tried  upon  a  wrong  theory  from  the  beginning; 
and  another  trial,  with  the  whole  contract  before  the  jury, 
will  probably  develop  at  least  some  of  the  questions  now 

presented. 

Sevbbsei). 
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Wilson  v.  Hanthorn. 

1.  Mill  Dam:  licb^tsb  to  brbct:  appraisbmbnt  of  damagbs:  who 
HADBPABTiBs:  coNTiNOENT  DASCAOBS.  A  person  seekinfiT  a  license 
under  the  sbatate  to  erect  a  mill  dan  mast  make  all  persons  parties 
whose  lands  "will  be  overflowed  or  otherwise  aifected  thereby;"  bat 
this  means  only  those  persons  whose  damages  are  the  direct  result  of 
the  erection  of  the  dam  under  the  circamstances  existing  at  the  time; 
and  when  this  has  been  done,  and  such  persons  have  been  compensated, 
the  licensee  may  proceed  with  safety  under  his  license,  and  he  cannot 
afterwards  be  held  liable  for  damages  subsequently  accruing  to  other 
lands  through  a  concurrence  of  contingent  causes  which  could  not  be 
foreseen,  and  whose  results  coald  not  be  estimated,  at  the  time  of  pro- 
caring  the  license. 

Appeal  from  Harrison  Circuit  Court. 

Fbidat,  Octobeb  7. 

Action  in  equity  to  abate  a  mill-dam,  and  for  the  recovery 
of  damages.  There  was  a  decree  for  the  plaintiff.  The 
defendant  appeals. 

Sapp  dh  Posey  and  Lyniarb  <&  HunteVy  for  appellant. 

Henry  Ford  and  Dewell  c6  McGavern^  for  appellee. 

Adams,  Oh.  J. — The  dam  in  question  is  in  the  Boyer 
river.  In  1865  the  perion  then  owning  the  land  and  w§d;er- 
power  obtained  a  license  to  erect  a  dam  and  flouring  mill. 
A  proceeding  under  the  statute  for  the  ascertainment  of  dam- 
ages that  might  be  sustained  by  land-owners  by  reason  of 
back-water  was  instituted,  and  a  license  was  granted  in  pur- 
suance thereof.  It  is  true  that  the  clerk  of  the  court  omitted 
at  the  time  to  make  the  proper  record  entry  ;  but  afterwards, 
by  proceedings  duly  instituted,  an  order  was  made  that  the 
entry  be  made  nunc  pro  tunc,  and  we  may  now  treat  the 
matter  as  if  the  entry  had  been  made  at  the  time.  Under 
the  license,  the  licensee  proceeded  and  erected  a  mill  and  dam, 
and  the  same  appears  to  have  been  maintained  and  used  by 
him  and  his  grantee  from  that  time. 
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The  plaintilF  is  the  owner  of  land  aboat  fonr  miles  dis- 
tant from  the  dam  in  a  straight  line,  and  about  six  miles  by 
the  course  of  the  river,  and  about  three-fourths  of  a  mile  dis- 
tant from  the  river  at  the  nearest  point.  During  the  last 
few  years  the  bed  of  the  river  has  been  elevated  somewhat  by 
the  deposit  of  sediment.  It  appears,  also,  that  the  land  for 
some  distance  from  the  river  has  become  wetter  than  for- 
merly, and  there  have  been  places  where  it  has  been  imprac- 
ticable at  times  to  raise  crops.  This  is  attributed  by  the 
plaintiff  in  part  to  overflow  from  the  Boyer  river,  and  in 
part  to  the  percolation  of  water  through  the  soil.  It  does 
not  appear  that  the  dam,  at  the  time  it  was  erected,  caused 
any  damage  to  the  plaintiff's  land.  In  the  proceedings 
instituted  for  the  ascertainment  of  damages,  it  seems  to  have 
been  assumed  that  the  land  in  question  would  not  be  over- 
flowed or  otherwise  affected,  and  the  owner  was  not  made  a 
party  to  those  proceedings.  On  the  plaintiff's  theory,  the 
injury  complained  of  is  the  result  of  natural  causes  occur- 
ring within  the  last  six  years,  which  causes  have  been  ren- 
dered injurious  by  reason  of  the  dam  erected  fifteen  years 
before.  He  affirmatively^  disclaims  that  his  land  was  injured 
by  the  erection  of  the  dam  alone,  without  the  concurrence 
of  other  causes,  and' he  does  this  to  avoid  the  defendant's  plea 
of  thp  statute  of  limitations. 

So  far  as  the  question  of  overflow  is  concerned,  we  are  of 
the  opinion  that  it  could  be  disposed  of  as  a  mere  question 
of  fact.  Careful  surveys  have  been  made,  and  the  height  of 
the  plaintiff's  land  above  the  water  at  the  dam  has  been  ascer- 
tained. It  appears  that  a  slough  runs  through  the  plaintiff's 
land,  and  the  evidence  shows  to  our  satisfaction  that  the 
water  in  the  slough  is  about  three  feet  higher  than  the  water 
hi  the  dam,  and  that  the  plaintiff's  land  is  about  three  feet 
higher  than  the  water  in  the  slough.  The  defendant's  mill- 
pond  must  be  substantially  level  with  the  water  on  the  dam, 
and  we  are  led  to  the  conclusion  that  whatever  overflow  there 
has  been  at  times  did  not  come  from  the  mill-pond.     The 
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plaintiff  and  his  neighbors  seem  to  think  that  it  did.  But 
the  stream  is  a  very  sluggish  one,  and  it  is  probably  impos- 
sible to  Know,  without  the  aid  of  instruments,  precisely 
where  the  head  of  back-water  was  in  time  of  either  high  or 
low  water.  In  high  water  the  swollen  condition  might  easily 
be  attributed  by  an  ordinary  observer  to  back-water,  when  in 
fact  it  was  not  due  to  that.  It  appears  to  us  that  the  surveys 
made  for  the  purpose  of  ascertaining  the  height  of  the  plaint- 
iff's land  are  more  reliable  evidence  than  any  other  which  we 
see  upon  that  point,  and  that,  if  they  are  correct,  the  plaint- 
iff's land  could  not  be  overflowed  by  reason  of  the  dam. 

The  question  of  the  percolation  is  not  quite  as  easy  to  be 
disposed  of  as  a  question  of  fact.  We  are  not  prepared  to 
say  that,  if  the  soil  had  become  saturated  by  reason  of  per- 
colation, standing  water,  from  whatever  source  it  might  come, 
would  not  less  readily  be  absorbed,  and,  if  not  absorbed,  that 
injury  might  not  be  sustained.  But,  in  the  view  which  we 
have  of  the  statute  under  which  the  license  was  obtained, 
neither  the  question  of  fact  as  to  the  percolation  nor  as  to 
the  overflow  is  vital  to  the  case. 

When  a  person  desires  to  utilize  a  water-power  and  erect 
a  mill,  there  should  be  some  way  in  which  he  can  proceed 
with  safety.  The  law  allows  private  property  to  be  taken  in 
consideration  of  the  public  benefit  resulting  from  a  mill.  It 
points  out  how  land  may  be  taken  and  a  license  procured. 
(Code,  §  1188,  and  following.)  The  person  seeking  a  license 
must  file  a  petition  giving  the  names  of  the  persons  whose 
lands  "  will  be  overflowed,  or  otherwise  affected  thereby." 
The  question  presented  is  as  to  what  lands  are  contemplated 
as  affected.  Of  course,  those  are  contemplated  which  will  be 
affected  directly  by  the  dam.  Injuries  thus  accruing  can  be 
foreseen  with  such  reasonable  certainty  that  it  is  practicable 
to  bring  the  land-owners  in,  and  make  them  defendants,  and 
ascertain  their  damages.  But  how  about  those  whose  lands 
are  not  directly  affected,  and  never  can  be  affected,  except  by 
the  concurrence  of  contingent  causes  which  cannot  be  fore- 
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seen,  aud  mach  less  practically  estimated  ?  The  plaintiff's 
land  was  four  miles  from  the  dam,  and  three-fourths  of  a 
mile  from  the  river  at  the  nearest  point.  There  was  no  com- 
plaint for  fifteen  years.  He  has  now  been  allowed  to  recover 
$1,800,  and  have  a  decree  for  the  abatement  of  the  dam,  and 
the  plaintiff's  neighbors  appear  from  the  evidence  to  be 
claiming  that  they  also  have  suffered  from  the  dam.  We  do 
not  think  that  the  person  seeking  a  license  was  bound  to 
bring  in  such  persons  as  the  plaintiff,  and  compensate  them, 
in  order  to  obtain  a  license  under  which  he  could  erect  his 
dam  and  mill  with  safety.  We  think  that  the  statute  contem- 
})lates  that  only  those  shall  be  brought  in  whose  damages  are 
the  direct  result  of  the  erection  of  the  dam,  under  the  circum- 
stances as  they  existed  at  the  time. 

We  think  that  the  plaintiff  has  failed  to  show  any  damage 
for  which  he  can  recover,  or  any  ground  for  a  decree  abating 
the  dam.  Reversed. 
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Riddle  v.  Fletcher. 


1.  Appeal:  less  than  $100:  questions  of  fact  hot  dbtbbicinbo. 
This  court  has  jurisdiction  to  determine  only  questioDS  of  law  properly 
certified  for  that  purpose,  in  cases  involving  less  than  f  100;  and  where 
the  question  certified  is  really  one  of  fact,  as  in  this  case,  (see  opinion,) 
the  appeal  must  be  dismissed  for  want  of  jurisdiction^even  thon/^h  that 
point  is  not  raised  by  counsel. 

Appeal  from  Ida  District  Court. 

Friday,  October  7. 

This  is  an  ordinary  action  for  the  recovery  of  a  commis- 
sion for  the  sale  by  plaintiff  of  a  parcel  of  real  estate  for 
defendant.  The  district  court  rendered  judgment  for  the 
amount  claimed,  and  defendant  appeals. 

S.  Willard,  for  appellant. 

Warren  ds  Buohanan^  for  appellee. 


^     ,.  "8y-_-T  .r-T  ■     ,"; 


OCTOBEE  TERM,  1887.  455 

Biddle  y.  Fletcher. 

Keed,  J. — The  amount  involved  in  this  action  is  but  eighty 
dollars,  and  the  cause  came  into  this  court  on  the  certificate 
of  the  trial  judge  to  the  effect  that  it  involved  a  question  of 
law  upon  which  the  opinion  of  this  court  is  desired.  Plaint- 
iff's claim  is  for  compensation  for  service  in  effecting  a  sale 
of  real  estate  for  defendant.  The  business  was  transacted  by 
the  parties  by  correspondence,  and  the  substance  of  the  sev- 
eral letters  which  passed  between  them  is  set  out  in  the  cer- 
tificate. The  question  which  we  are  asked  to  determine  is 
whether,  upon  the  facts  o^  the  transaction  as  shown  by  the 
correspondence,  defendant  is  liable  to  plaintiff'  for  the  value 
of  his  services  in  negotiating  the  sale.  But  that  is  clearly  a 
question  of  fact.  Defendant  would  be  liable  for  the  value 
of  the  services  if  he  expressly  requested  plaintiff  to  render 
them,  or  expressly  promised  to  pay.  for  them,  or  if  they  were 
rendered  under  such  circumstances  that  a  promise  to  pay  for 
them  would  be  implied.  But  whether  there  was  an  express 
request  or  promise  is  a  question  of  fact,  as  is  also  the  ques- 
tion whether  the  services  were  rendered  under  such  circum- 
stances as  that  a  promise  would  be  implied.  Under  the  stat> 
ute,  therefore,  we  have  no  jurisdiction  to  determine  the  ques- 
tion certified.  This  question  was  not  raised  by  counsel,  but, 
being  jurisdictional,  the  court  will  take  notice  of  it,  even 
though  not  raised. 

The  appeal  must  be 

Dismissed 
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Moody  v.  Edwards  et  al. 

1.  Appeal:  practice:  cbbtiftino  bvidbncb:  time.  In  order  to  a  trial 
de  novo  in  this  coart,  appellant  must  show  affirmatively  that  the  traDS- 
cript  of  the  short-hand  reporter's  notes  was  properly  certified  within  six 
months  after  the  entry  of  the  judgment  appealed  from.  {Merrill  r. 
Bowe,  69  Iowa,  653,  followed.) 

Appeal  from  Guthrie  Circuit  Court. 

Friday,  October  7. 

Action  ik  equity.  From  the  judgment  S.  B.  Moody  and 
others,  interveners,  appeal. 

Chas.  S.  Fogg  and  Howard  M.  Kellogg^  for  appellants. 

Willard  (&  Fletcher  and  <7.  A.  <&  J.  G.  Berry ^  for  appellees. 

Sebyers,  J. — No  errors  are  assigned,  and  counsel  for  the 
appellees  insist  that  this  cause  cannot  be  tried  de  novo  in  this 
court,  for  the  reason  that  the  evidence  was  not  properly  cer- 
tified and  filed  within  six  months  after  the  judgment.  The 
evidence,  or  a  portion  of  it,  was  introduced  and  heard  in 
open  court,  and  the  same  taken  in  short-hand  by  the  reporter. 
The  judgment  was  rendered  and  entered  of  record  in  Decem- 
ber, 1886;  and  the  judge  indorsed  upon  the  short-hand  notes 
a  proper  certificate,  but  it  does  not  appear  when  such  certi- 
ficate was  made.  Such  notes  were  filed  in  the  clerk's  office 
in  July,  1887,  being  more  than  six  months  after  judgment 
was  entered.  A  transcript  thereof  was  not  filed  in  the 
clerk's  office  until  October,  1887,  being  ten  months  after  the 
entry  of  judgment.  This  transcript  was  certified  to  by  the 
reporter,  but  the  certificate  is  not  dated.  The  burden  is  on 
the  appellants  to  show  that  the  transcript  of  the  short-hand 
notes  was  properly  certified  within  six  months  after  the  entry 
of  judgment.  As  appellants  have  failed  to  do  this,  it  fol- 
lows that,  following  Merrill  v.  Bowe^  69  Iowa,  653,  this 
cause  cannot  be  tried  anew;  and  therefore  the  judgment  of 
the  circuit  court  must  be  Affirmed. 
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Mason  v.  Mason.  ;<iio4  mi 

1.  Fromissory  Note:  parol  to  contradict:  rule  applied.    A  son  ' — ^1 
purchased  certain  stock  at  a  pablic  sale  held  by  his  father,  and  gave  his   |ii5  ^\ 
note  for  the  stock,  upon  the  delivery  of  the  same  to  him.    In  an  action    72  457 
by  the  father  on  the  note,  the  son  sought  to  show  that,  at  the  time  of  the   ^^^  ^^^ 
sale,  his  father  told  him  that  he  might  buy  all  the  stock  he  wanted,  and 
give  his  note  for  it,  and  that  he  would  hold  the  note  simply  as  a  receipt 
for  so  much  money  as  an  advancement,  and  that  the  note  was  so  given 
and  received     Held  that  this  evidence  was  not  admissible,  under  the 
ruling  of  Dickson  v,  Ha^Tis,  60  Iowa,  727,  as  the  effect  of  it  was  to 
show  that  the  note  was  intended  for  a  receipt,  and  not  that  it  was  with- 
out consideration. 

Appeal  from  Ringgold  District  C(ytiTt. 

Satubday,  October  8. 

AonoN  upon  a  promissory  note  made  by  the  defendant, 
George  W.  Mason,  to  the  plaintiff,  Thomas  H.  Mason.  The 
defendant  averred  that  the  note  was  was  given  without  any 
consideration.  He  also  set  up  a  counter-claim  against  the 
plaintiff,  in  the  nature  of  an  account  for  boarding  the  plaint- 
iff, and  certain  laborers  in  his  employ,  and  for  teaming,  and 
for  money  advanced,  for  the  plaintiff.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  defendant.  Plaint- 
iff appeals. 

Laughlin  <&  Campbelly  for  appellant. 

«/".  W.  BrocJcett  and  Askren  <k  Spenccy  for  appellee. 

RoTHBOCK,  J. — I.  The  principal  controversy  in  the  case 
was  as  to  the  plaintiff's  right  of  recovery  upon  the  note. 
It  is  in  the  sum  of  $206.27.  The  plaintiff  is  the  father  of  the 
defendant,  and  the  note  was  given  in  the  state  of  Pennsyl- 
vania, where  both  parties  resided  at  the  time.  The  defend- 
ant by  his  answer,  and  in  his  testimony  as  a  witness,  claimed 
tliat,  on  the  day  on  which  the  note  was  given,  the  plaintiff 
held  a  public  sale  for  the  purpose  of  disposing  of  certain 
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personal  property.     Among  this  property  was  a  cow  to  which 
defendant  made  a  claim,  on  the  ground  that  his  mother  had 
given  the  cow  to  him  ;  that  plaintiff  stated,  when  the  claim 
fvj:  was  made,  that  the  defendant  could  buy  in  the  cow,  and  any 

|*>*  v  other  property  that  he  wanted,  at  the  sale,  and  give  his  note, 

t^  so  that  it  would  show  that  much  money,  and  that  would  1k5 

S^'  ,      *  the  same  as  money  advanced.     In  answer  to  an  interrogatory 

Ife^  as  to  how  the  note  was  executed,  "and  all  about  it,"  the 

^ifl|  ■  defendant  testified  as  follows  :     "The  day  the  sale  was  going 

S?"^  on,  he  drove  up  a  cow  that  my  mother  had  given  me,  and  he 

vi  -t^  told  me  he  would  sell  her.     I  said, '  Didn't  mother  give  me 

i->^'  that  cow  for  breaking?'     He  said  yes,  he  knew  she  had,  and 

biv  all  the  stock  I  wanted  to  buy  I  could  give  my  note  for  it ; 

that  he  hadn't  given  me  any  money  to  make  me  equal  with 
the  rest,  and  he  wanted  to  show  that  I  had  got  that  much 
money  advanc-ed."  He  further  testified  that  when  the  prop- 
erty was  offered  for  sale  he  bid  for  and  bought  such  as  he 
S  desired,  including  the  cow  ;  and  at  the  close  of  the  sale,  on 

the  same  day,  he  gave  the  note  in  suit  for  all  the  property  he 
had  bought. 

The  plaintiff  objected  to  all  this  evidence,  because  it  was 
incompetent,  being  parol  evidence  of  an  agreement,  made  at 
the  time  the  note  was  given,  which  contradicted  the  note. 
The  objection  was  overruled  ;  the  court  holding  that  it  was 
competent  to  show  that  the  note  was  given  for  an  advance- 
ment. And  the  court  instructed  the  jury  upon  this  question 
as  follows  :  "  If  you  find,  by  a  preponderance  of  evidence, 
that  at  the  time  the  note  in  suit  was  given  the  same  was 
given  for  certain  property  purchased  of  plaintiff  by  defend- 
ant, and  that  said  note  was  only  given  as  evidence  of  an 
advancement,  and  as  a  receipt  therefor,  then  plaintiff  cannot 
recover  on  said  note." 

The  maker  of  a  promissory  note  may,  as  against  the  payee, 
show  that  the  instrument  was  given  without  consideration ; 
and  such  a  showing  is  a  complete  defense  to  an  action  upon 
the  note.     But  it  is  an  elementary  principle  of  the  law  that 
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a  written  coatract  cannot  be  varied  or  contradicted  by  parol 
evidence  of  prior  or  contemporaneonB  agreements  between 
the  parties.  This  rale  applies  to  promissory  notes.  Aiher- 
ion.  V.  Dearmondt  33  Iowa,  353  ;  Barhydt  v.  Bonney,  55 
Id.,  717  ;  DicTtaon  v.  Marris,  60  Id.,  727.  In  the  last  named 
case,  it  was  held  that  the  maker  of  a  promissory  note  conid 
not  be  allowed  by  parol  to  show  that  the  note  was  intended 
only  aa  a  receipt.  That  case  wonld  seem  to  be  decisive  of 
the  case  at  bar.  Bnt  it  is  contended  that  the  relation  of 
father  and  eon,  and  the  intention  to  make  an  advancement  to 
the  son,  may  be  shown,  upon  the  theory  of  want  of  consid- 
eration for  the  note ;  and  it  is  not  denied  that  there  are 
authorities  so  holding.  See  Buaoher  v.  Knapp,  107  Ind., 
340;  S.  C,  8  N.  E.  Rep.,  263;  (enpreme  court  of  Indiana;) 
Ruck  V.  Biery,  11  N.  E.  Rep.,  312,  (supreme  court  of 
Indiana ;)  Peahody  v.  Peahody,  59  lad.,  556 ;  Harris  v, 
Earria,  69  Ind.,  181. 

It  seems  to  us  that  the  rule  of  these  cases  cannot  be  recon- 
ciled with  the  previous  rulings  of  this  court.  It  is  true  that 
we  have  never  had  occasion  to  apply  the  rule  that  a  written 
instrument  cannot  be  contradicted  by  parol  evidence,  in  a 
case  where  it  wqb  claimed  a  promissory  note  was  given  for 
an  advancement.  Bnt  having  explicitly  held,  upon  mature 
consideration,  and  after  a  petition  for  rehearing,  in  Dickson 
V.  Sarria,  supra,  that  a  promissory  note  cannot  be  shown  by 
parol  evidence  to  have  been  intended  aa  a  receipt,  it  neces- 
sarily follows  that  a  child  cannot  be  allowed  to  prove  by  parol 
that  a  note  given  to  his  parent  was  intended  as  a  mere  receipt 
for  an  advancement.  It  may  be,  if  a  parent  should  make  an 
advancement  to  a  child,  and  actually  deliver  the  money  or 
property  advanced,  and,  after  thus  fully  executing  the  gilt, 
he  should  take  a  promissory  note,  the  note  would  be  void  as 
being  wholly  without  consideration.  It  wonld  be  a  transac- 
tion independent  of  the  gift,  in  that  the  gift  was  fully  executed. 
But  that  is  not  the  question  presented  in  this  case.  The  defend- 
ant bid  upon  the  property,  and  it  was  sold  to  him  the  same  as 
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'^'.\  it  was  to  other  bidders,  and  he  gave  his  note  the  same  as  other 

Wj.:  _  purchasers,  and  all  that  was  done  was  in  effect  one  transaction. 


,>-^  He  gave  the  note  when  the  property  was  delivered  to  him. 

?':  *J-  We  think  that  there  is  nothinsr  in  the  nature  of  an  adrance- 


IV  >  ment  which  should  be  an  exception  to  the  general  rule.     An 

?5V  advancement  is  defined  to  be  "a  pure  and  irrevocable  gift  by 

a  parent  in  his  life-time,  to  his  child,  on  account  of  such 
child's  share  of  the  estate  on  the  parent's  decease."  Brightly, 
Eq.  Jur.,  389  ;  Yundt's  Appeal^  13  Pa.  St.,  575  ;  Miller's 
Appeal^  31  Pa.  St.,  337.  There  is  no  legal  obligation  npon 
a  parent  to  make  advancements  to  his  children.  They  import 
no  more  than  mere  gifts.  Blood  or  natural  affection  is  not  a 
sufficient  consideration  to  support  a  simple  executory  con- 
tract ;  and  a  promissory  note,  made  upon  no  other  considera- 

^'    ,  tlon  than  that  of  equalizing  the  distribution  of  the  promis- 

or's estate  after  his  decease,  is  without  a  sufficient  legal  con- 
sideration, and  cannot  support  an  action  against  the  maker. 
Pariah  v,  Stone^  14  Pick.,  198.  If,  then,  an  advancement  is 
a  mere  gift,  and  a  promise  to  make  an  advancement  is  of  no 

\ .  more  binding  force  than  an  as^reement  to  make  an  ordinary 

gift,  there  is  no  reason  why  the  general  rule  that  a  written 
instrument  cannot  be  contradicted  by  parol  evidence  should 
not  obtain  in  one  case  the  same  as  in  the  other.  It  mast  be 
remembered  that  the  defendant  received  the  property  for 
which  the  note  was  given.  There  was  a  consideration  ;  but 
the  defendant  seeks  to  show  that  the  note  was  intended  as  a 
mere  receipt,  which  we  think  he  cannot  be  allowed  to  do. 

II.  The  jury  returned  a  verdict  for  the  defendant,  npon 
his  counter-claim,  for  $85.  Upon  the  submission  of  the 
motion  for  a  new  trial,  the  defendant  remitted  the  amount 
found  in  his  favor,  and  only  asked  judgment  for  costs,  and 
judgment  was  so  rendered.  If  the  rulings  of  the  court  were 
correct  in  admitting  the  parol  evidence  as  to  the  validity  of 
the  note,  there  was  no  error  in  the  judgment.  But,  as  we  hold 
that  the  parol  evidence  was  incompetent,  the  cause  must  be 

Hevebsed. 
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Moody  et  al.  t.  Dhyden  et  al. 

1.  Deed:  unauthorized  delitbby:  fbior  uobtoaqe:  subs 
MEOHAinc's  LIEN.  D.,  after  executing  the  mortgaige  in  q 
whicb,  however,  was  not  recorded  till  soma  months  later,  ente 
a  negotiation  to  wll  the  land  to  F.,  who  lived  at  another  town, ! 
had  no  knowledge  of  the  mortgage.  F.  visited  the  platM!  w] 
land  was,  and  the  parties  employed  a  notary  to  draw  the  n 
papers.  F.  then  and  there  executed  notes  for  the  porchase-moi 
left  them  with  the  notary.  He  was  also  to  execute  a  mortgagt 
property  as  eecurity,  but  he  did  not  do  ho  at  that  time.  Thi 
later  a  deed  was  acknowledged  by  D.  and  left  mth  the  notai: 
deed  was  never  delivered  to  F.,  and  there  was  no  evidence  that  i 
be  delivered  until  the  mortgage  to  secure  the  notes  was  ezecutei 
was  never  done,  but  the  deed  was  somehow  placed  of  record,  ba 
authority  of  D.  or  F.  In  the  meantime,  and  ttefore  the  morl 
question  was  recorded,  and  without  actual  notice  of  it,  B.  &  Ci 
to  furnish  lumber,  nnder  contract  with  F.,  for  a  building  on  the  i 
and  they  now  claim  a  mechanic's  lien  superior  to  the  mortgogf 
that  B.  A  Co.  acquired  no  lieu  whatever,  as  against  the  mo 
because  their  contract  was  with  F.,  who  had  no  title,  the  deed 
never  having  been  delivered. 

^.  SrideDoe:  tbansaction'  with  deceuekt:  objection  to< 
It  is  too  lat«  on  appeal  to  object  for  the  Sret  time  to  evidence  of 
transactions  with  one  deceased,  although  such  evidence  mig 
been  excluded  as  incompetent  had  objection  been  raised  at  thi 
time  on  the  trial  below. 

Appeal  from  Jasper  Circuit  Court — Hon.  Geo.  W.  Gj 
Judge. 

Satdbdat,  October  S. 

The  plaintiff  J,  W,  Moody  brought  an  action  agai 
defendant  W.  W.  Dryden  and  others  to  foreclose  a  mo 
upon  an  undivided  half  of  certain  miil  property, 
■wards  other  actions  were  cooBoIidated  with  it.  The  Osl 
IS^ational  Bank  intervened,  as  ctaiming  to  hold  as  co 
the  notes  secai-ed  by  the  Moody  mortgage.  G.  H.  B 
&  Co.  claim  a  mei^anic's  lien  upon  the  premises  at 
mount  to  the  Moody  mortgage,  and  as  paramonnt  to 
other  alleged  mechanic's  liens.     The  court  granted  : 
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closure  of  the  Moody  mortgage,  and  decreed  the  lien  of  Bar- 
boar  &  Co.  to  be  inferior  to  the  mortgage,  and,  as  to  a  part 
of  the  property,  inferior  to  the  other  liens.     They  appeal. 

Kerr  <&  MoElroy^  for  appellants, 

Meredith  c6  Ogg^  for  other  mechanic's  lien-holders,  appel- 
lees. 

Wi/nalow    <&     Yarnum^   for  Oskaloosa  National  Bank, 
appellee. 

Adams,  Ch.  J. — In  August,  1884,  the  mill  property  in 

question  was  owned  by  one  Heston  and  one  Dryden ;  each 

1.  drkd:  un-     Owning  an  undivided  half.     About  the  fifteenth 

Hvery':  prior    day  of  that  mouth  Heston  sold  his  undivided 

subsequent      half  to  D.  P.  Clark,  and  Dryden  his  undivided 

mechanic's 

lien.  ^  half  to  J.  H.  Fish.  Prior  to  that  time  Dryden 
had  executed  to  Moody,  upon  his  half,  the  mortgage  now 
sought  to  be  foreclosed;  but  the  same  had  not  been  recorded 
at  the  time  of  the  sale  to  Fish,  and  was  not  recorded  until 
September  10, 1884.  In  the  meantime  Barbour  &  Co.,  in 
pursuance  of  a  contract  with  Fish,  had  commenced  furnish- 
ing lumber  for  the  erection  of  a  new  mill  which  was  to  be 
built  by  him  and  Clark  as  partners.  The  lien  which  they 
are  attempting  to  establish  is  for  lumber.  They  claim  that 
their  lien  is  paramount  to  the  Moody  mortgage,  on  the 
ground  that  they  had  no  actual  knowledge  of  it  at  any  time 
while  they  were  furnishing  the  lumber,  and  no  constructive 
notice  of  it  by  reason  of  the  recording  until  they  had  com- 
menced furnishing  the  lumber,  and  their  lien  had  attached. 
The  Oskaloosa  National  Bank,  while  admitting  a  verbal  con- 
tract of  sale  by  Dryden  to  Fish,  deny  the  allegation  of  Bar- 
bour &  Co.  that  he  became  the  owner;  and,  in  argument,  the 
counsel  for  the  bank  insist  that  the  contract  was  never  com- 
pleted, and  that  the  title  to  Fish  never  passed.  So  far  as  the 
undivided  half  of  the  property  is  concerned  which  is  covered 
by  the  Moody  mortgage,  Barbour  &  Co.  claim  through  Fish. 
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Their  liea  could  attach  upon  oalj  Bnch  interest  ia  the  prop- 
erty as  had  been  acqaired  by  Fish.  We  come,  theo,  to 
inqaire  as  to  whether  it  is  true,  as  the  couusel  for  the  bank 
iosist,  that  the  contract  between  Dryden  and  Fiah  was  never 
completed. 

The  property  is  situated  in  Lynnville,  in  Jasper  coanty,  , 
Fish  resided  in  Newton.  At  the  time  of  his  purchase  he 
went  to  Lynnville,  and  the  parties  employed  one  Arnold,  a 
notary  pnblic,  to  prepare  the  papers  necessary  for  the  com- 
pletion of  the  trade.  Fish  was  to  give  his  notes  for  the  pnr- 
chase-money,  and  notes  were  prepared  and  signed  by  him, 
and  left,  as  we  infer,  in  Arnold's  bands.  Fish  then  returned 
to  Newton.  A  deed  was  drawn  up,  and,  three  days  later, 
was  acknowledged  by  Dryden,  and  left  in  Arnold's  hands. 
A  mortgage  was  to  be  executed  by  Fisb  as  a  part  of  the  trade, 
and  Arnold  was  to.  prepare  it.  Whether  he  did  prepare  it 
or  not  does  not  appear.  Fish  had  returned  to  Newton,  and, 
80  far  as  the  evidence  shows,  be  never  gave  any  farther 
attention  to  any  of  the  papers  which  bad  been  prepared,  or 
were  to  be  prepared,  in  the  transaction.  He  and  other  par- 
ties soon  beard  of  tlte  Moody  mortgage,  and  all  seemed  to  be 
surprised  by  it.  A  few  days  later  he  was  killed  by  an  acci- 
dent. 

It  is  not  shown  that  Arnold  had  any  authority  to  deliver 
Dryden's  deed.  While  the  evidence  is  not  very  explicit,  it 
would  be  reasonable  to  infer  that  the  understanding  was  that 
be  should  bold  it  until  the  mortgage  for  the  purchase-money 
should  be  ready  for  delivery,  Clark,  however,  obtained  pos- 
session of  it  in  some  way,  and  sent  it  to  Newton,  the  county- 
seat,  and  some  one — it  does  not  appear  who — caused  it  to  be 
tiled  for  record.  There  is  an  entire  abs3nce  of  evidence  that 
it  ever  came  into  the  bands  of  Fisli,  or  that  he  ever  accepted 
it  in  any  way.  It  is  doubtful,  to  say  the  least,  whether,- after 
hearing  of  the  Moody  mortgage,  he  was  willing  to  accept  it, 
and  carry  out  the  trade  by  executing  the  mortgage  which  he 
had  agreed  to  execute  as  a  part  of  the  trade.     It  is   certain 
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that,  after  the  death  of  Fish,  his  administrator  and  heirs  did 
not  regard  the  contract  as  of  any  valne,  and  arranged  for  its 
cancellation  or  abandonment. 

The  conclusion  that  we  reach  is  that  it  is  not  shown  that 
the  deed  to  Fish  was  delivered,  or  that  he  ever  became 
entitled  to  it,  or  would  have  been  bound  to  accept  it  if  it  had 
been  tendered.  If  this  is  so,  then  there  was  nothing  in  the 
transaction  between  Dryden  and  Fish  by  which  the  Moody 
mortgage  was  substantially  affected.  We  are  aware  that 
Dryden,  in  his  testimony,  speaks  of  a  conveyance  by  him  to 
Fish;  but  this,  we  think,  was  merely  his  conclusion  from  the 
fact  that  he  signed  and  left  a  deed  with  Arnold,  which  some 
one,  not  with  any  apparent  authority,  however,  caused  to 
be  filed  for  record.  He  does  not  testify  to  any  act  which  in 
law  could  be  said  to  amount  to  a  delivery. 

We  have  assumed  that  a  part  of  the  trade  was  an  agree- 
ment by  Fish  to  execute  a  mortgage  for  the  purchase-money. 
2.  kvidencb:  It  is  said  that  there  is  no  evidence  of  this 
wuh^dece-'^      cxccpt  the  testimony  of  Dryden,  and  that  he  is 

dent :  objec-  .  ^      i.       -x  v  i_     • 

tiou  too  late,  an  incompetent  witness,  because  he  is  a  party, 
and  that  the  matter  testified  to  was  a  personal  transaction 
between  him  and  Fish,  now  deceased.  To  this  it  is  sufilcient 
to  say  that  no  objection  was  made  to  his  competency  upon 
the  trial,  and  it  is  too  late  to  make  it  now.  Auchampaugh 
V.  Sohmidtj  70  Iowa,  642. 

Much  is  said  about  the  hardship  to  Barbour  &  Co.  But 
the  fact  is  that  they  not  only  entered  into  a  contract  with  a 
person  who  does  not  appear  to  have  had  any  deed,  but  who, 
we  think,  was  not  entitled  to  a  deed,  without  giving  a  mort- 
gage upon  the  property  for  the  entire  purchase-money.  Theii 
security,  then,  it  seems  probable,  would  have  been  worth  but 
little,  if  anything,  if  the  contract  between  Dryden  and  Fish 
had  been  completed. 

It  is  insisted  by  Barbour  &  Oo.  that  the  court  erred  in 
holding  the  other  mechanic's  liens  paramount  to  any  extent. 
It  is  said  that  their  affidavits  which  were  filed  for  a  lien  did 
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not  show  their  contracts  with  the  owners  of  the  land.     To 
this  we  have  to  say  that  the  affidavits  showed  the  contracts  to 
be  wfth  Clark  and  Fish,  and  it  is  upon  their  interest  alone 
tliat  mechanic's  liens  are  sought  by  any  one. 
We  see  no  error,  and  the  decree  must  be 


Seevebs,  J.,  took  no  part  in  the  decision. 


Affibmed. 


Newman  v.  Bowers  et  al. 

1.  Judgment:  misnoher:  sale  under  void.  Upon  a  petition  filed  by 
Rike  as  plaintiff,  notice  by  publication  was  given  stating  the  plaintiff's 
name  to  be  Pike^  and  a  jadgment  was  rendered  against  the  defendants 
by  default  in  favor  of  Pike.  Upon  this  judgment  a  special  execution 
was  issued  in  favor  of  Rike,  and  the  land  was  bid  in  by  and  deeded  to 
him.  Held  that  the  judgment  was  without  jurisdiction  and  void,  and 
that  the  sale  and  deed  were  void  also. 

Ajppealfrom  Creston  Superior  Court — Hon.  Geo.  P.  Wilson, 

Judge. 

Satubday,  Ootobsb  8. 

Action  in  equity  to   determine  the  title  to  real  estate 
Judgment  for  the  plaintiif,  and  the  defendants  appeal. 

John  M.  Hays^  John  V.  Campbell  and  P.  8.  WioJcmany 
for  appellants. 

Henry  Richel  and  J.  W.  Bull,  for  appellee. 

Seevers,  J. — In  1861  the  legal  title  to  the  real  estate  in 
controversy  was  in  Melissa  V.  Alexander,  and  the  plaintiff 
claims  under  her.  In  said  year  it  is  claimed  by  the  defend- 
ant that  an  action  was  commenced  in  which  Levi  Bike  was 
plaintiff,  and  the  said  Melissa,  her  husband,  and  others,  were 
defendants.  The  petition  in  that  action,  in  substance,  stated 
that  the  plaintiff  therein  had  recovered  a  judgment  in  the 
state  of  Ohio  against  Perry  Alexander,  the  husband  of 
Vol.  LXXII— 30 
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Melissa,  and  tliat  he  caused  the  real  estate  in  controversj', 
s]>ecilical]y  describing  it,  to  be  conveyed  to  her  for  the  pur- 
pose of  defrauding  Lis  creditors.  The  object  of  the  action 
was  to  obtain  a  judgment  on  the  Ohio  judgment,  and  subject 
the  real  estate  to  tlie  payment  thereof.  Such  relief,  it  is 
claimed,  was  granted,  and  the  land  sold  under  a  special  execu- 
tion to  Levi  Hike,  and  the  same  conveyed  to  him,  undei 
whom  the  defendants  claim.  The  plaintiff  insists  that  the 
Court  failed  to  obtain  jurisdiction  of  either  the  subject-mat- 
ter, that  is,  the  real  estate,  .or  of  said  Melissa,  and  therefore 
the  judgment,  sale  and  subsequent  conveyances  of  the  real 
estate  are  void  ;  and  the  object  of  this  action  is  to  have  the 
same  so  declared,  and  the  title  to  tlie  real  estate  adjudged  to 
be  in  the  plaintiff.  This  is  the  only  question  we  are  required 
to  determine,  and  the  contention  of  the  plaintiff  is  based  on 
the  following  facts,  which  are  not  controverted  : 

When  the  petition  in  the  action  commenced  by  Levi  Rike 
was  filed,  and  at  all  times  afterwards,  Helisaa  Alexander  was 
a  non-resident  of  the  state  of  Iowa,  and  she  was  not  served 
personally  with  notice  of  the  pendency  of  the  action,  nor  was 
the  real  estate  in  controversy  attacbed  or  otherwise  seized,  so 
as  to  bring  the  same  within  tlie  custody  of  the  law,  unless 
what  we  shall  presently  state  had  that,  effect.  The  original 
notice  in  said  action  was  directed  to  the  defendants  therein, 
and  notified  them  that  a  petition  of  Levi  Pike  had  been  tiled 
in  the  proper  court,  and  that  they  were  required  at  a  named 
time  to  appear  and  defend  such  action.  An  affidavit  of  the 
non-reeidence  of  the  defendants  in  the  action  in  which  Levi 
Pike  was  plaintiff  was  died,  and  the  notice  duly  published  as 
provided  by  law  ;  and  in  this  manner  the  defendants  claim 
the  court  obtained  jurisdiction  both  of  the  subject-matter 
and  of  the  defendants  therein  who  failed  to  appear,  and  a 
general  judgment  by  default  for  $1,536.12  was  rendered 
against  Perry  Ale.\ander,  in  fevor  of  Levi  Pike  ;  and  it  was 
found  and  decreed  by  the  court  that  Perry  Alexander  was  the 
owner  of  the  pi-operty  in  controversy,  and  the  judgment  was 
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declared  to  be  a  lien  thereon.  Afterwards  a  special  execution 
was  issued,  which  recited  that  Levi  Bike  had  recovered  a 
judgment  against  Perry  Alexander,  and  the  sheriff  was  com- 
manded to  sell  the  real  estate  for  the  purpose  of  satisfying 
such  judgment,  wliich  he  did,  and  it  is  under  such  sale  that 
the  defendants  claim." 

Conceding  that  a  proper  petition  was  filed  by  Levi  Kike, 
this  did  not  give  the  court  jurisdiction  of  the  subject-matter  ; 
that  is,  of  the  real  estate,  or  of  the  defendants.  No  notice  in 
such  action  was  ever  served  on  the  defendants  therein  named, 
nor  was  any  judgment  in  such  action  ever  rendered  by  the  court. 
We  cannot  presume,  without  any  evidence  whatever,  that 
Levi  Pike  and  Levi  Rike  are  the  same,  and  that  the  defend- 
ants were  served  with  notice  of  the  pendency  of  an  action  in 
which  the  latter  was  plaintiff.  The  judgment  was  void  for 
several  reasons.  There  was  no  judgment  on  which  the  spe- 
cial execution  could  be  based,  and,  if  there  was  no  Judgment, 
the  sale  is  absolutely  void.  It  seems  so  clear  that  all  the  pro- 
ceedings are  absolutely  void  that  a  citation  of  authorities  in 
support  of  such  conclusion  is  not  required.  We,  however, 
refer  to  Weil  v.  Lowentlialj  10  Iowa,  575;  Darranoe  v.  Pres- 
ton,, 18  Id.,  396;  Hodson  v.  Tibbetts,  16  Id.,  97;  Hakes  v. 
Shv/pe^  27  Id.,  465;  Lutzv.  Kelly,  47  Id.,  307. 

The  judgment  of  the  superior  court  is  right,  and  must  be 

Affirmed. 
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Tbe  State  v.  Wambold. 


Thb  State  v.  Wambold. 

1.  Intoxicating  Liquors:  indictment:  TruB  of  offense.  Time 
not  being  a  material  ingredient  of  the  offense  of  keeping  a  saloon 
wherein  intoxicating  liquors  are  sold  contrary  to  law,  the  precise  time  of 
the  offense  need  not  be  alleged  in  the  indictment,  and,  if  alleged,  it  need 
not  be  proved  as  alleged,  but  it  is  competent  in  such  case  to  prove  the 
commission  of  the  offense  at  any  time  within  three  years  prior  to  the 
finding  of  the  indictment  (See  Code,  §  4^301.)  If  it  becomes  necessary 
in  such  case  to  identify  the  crime  by  the  time  of  it«  commission,  as  on 
a  plea  of  former  conviction  or  acquittal,  the  time  may  be  shown  for  that 
purpose;  but  such  proof  is  not  necessary  to  support  the  indictment. 

Appeal  from  Montgomery  District  CoxfH. 

■ 

*  Saturday,  October  8. 

Defendant  was  indicted  and  convicted  for  keeping  a  ealoon 
wherein  lie  sold  intoxicating  liquors.  He  now  appeals  to 
this  court. 

(7.  E,  Richards  and  S,  McPherson^  for  appellant. 

A.  J,  Baker^  Attorney-general^  for  the  State. 

Beok,  J. — I.  The  indictment  alleges  that  the  offenses 
were  committed  January  1,  1885,  and  the  evidence  tended  to 
show  unlawful  sales  about  that  time,  and  at  prior  times  like 
sales  in  a  different  building.  The  district  attorney  confined 
his  claim  for  conviction  to  the  sales  first  made.  The  court 
directed  the  jury  that  they  were  authorized  to  convict  for 
unlawful  sales  made  any  time  within  three  years  prior  to  the 
finding  of  the  indictment.  The  defendant,  by  objections  to 
the  instructions,  and  in  a  motion  for  a  new  trial,  insisted 
that  he  could  be  convicted  only  for  the  offense  last  committed. 
His  position  is  that,  as  the  indictment  charges  the  offense  to 
have  been  committed  January  1,  1885,  the  crime  for  which 
he  may  be  convicted  was  committed  in  the  building  he  then 
occupied  ;  being  the  identical  offense  for  which  he  was 
indicted.     Therefore   he  claimed  the  court  erred  in  ruling 
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that  defendant  might  be  convicted  of  the  offense  shown  by  the 
evidence  to  have  been  first  committed. 

II.  It  will  be  understood  that  the  position  of  defendant 
is  that  the  allegation  of  time  in  the  indictment  identifies  the 
crime  of  which  defendant  is  charged.  But  a  little  thought 
will  lead  to  a  different  conclusion.  Code,  §  4301,  provides 
that  <<  the  precise  time  at  which  the  offense  was  committed 
need  not  be  stated  in  the  indictment,  but  it  is  suificient  if  it 
be  alleged  that  the  offense  was  committed  at  any  time  prior 
to  the  time  of  finding  thereof,  except  when  the  time  is  a 
material  ingredient  in  the  offense."  Time  is  not "  a  material 
ingredient "  in  the  offense  charged  in  the  indictment.  The 
violation  of  the  law,  and  the  criminality  of  the  acts  of  which 
defendant  is  charged,  do  not  depend  upon  the  time  they  were 
done.  Under  this  statute,  the  precise  time  the  offense  was 
committed  need  not  be  alleged,  and  of  course  need  not  be 
proved  as  alleged.  Nor  would  it  be  a  defense  to  prove  that 
a  like  offense  was  committed  at  another  time.  On  the  con- 
trary, such  proof  would  support  a  conviction.  Of  course,  an 
offense  may  be  identified  by  the  time  of  commission,  in  order 
to  distinguish  it,  when  that  be  necessary,  from  another  like 
offense ;  but,  as  time  is  not  a  material  ingredient  in  the 
oftense,  it  need  not  be  alleged  in  the  indictment  with  precis- 
ion, nor  proved  as  alleged.  If  a  question  of  the  identity  of 
a  crime  arises  upon  a  plea  of  autrefois  acquit  or  autrefois 
convict^  it  may  be  determined  by  the  record,  aided  by  other 
evidence.  In  that  case  time  may  be  established  in  order  to 
identity  the  offense  ;  but  such  proof  is  not  necessary  in  order 
to  support  the  indictment. 

We  reach  the  conclusion  that  the  judgment  of  the  district 
court  ought  to  be  Affibmsd. 
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Miller  v.  Dalb. 

1.  Trespassing  Animals :  d[stra.int:  sale:  notice  to  owner  to  pat 

DAM\GE3.  The  township  trustee)  miy  proceed  to  sell  trespassing  ani- 
mals to  piy  the  damagas  legally  assessed  by  them,  without  giving  the 
owner  notice  of  the  amount  of  such  damages  and  demanding  payment. 
He  is  presumed  to  take  notice  of  the  daoiages  assessed,  and  to  under- 
stand his  duty  to  pay  them  without  demand. 

Appeal  from  Decatur  Circuit  Court. 

Saturday,  October  8. 

Action  in  replevin  to  recover  certain  hogs  distrained  by 
defendant  There  was  a  judgment  for  plaintiflF,  and  defend- 
ant appeals.     The  facts  are  stated  in  the  opinion. 

Ma/rion  F.  Stookey  and  Bullock  cfe  Hoffman^  for  appellant. 
E.  TT.  Gurry ^  for  appellee. 

Sbevbrs,  J.— The  plaintiff  was  the  owner  of  certain  hogs 
which  were  trespassing  on  the  premises  of  the  defendant,  who 
lawfully  distrained  them,  and  fully  complied  with  the  law  in 
every  respect ;  and  so  did  the  township  trustees  up  to  the 
time  of  the  assessment  of  damages,  as  provided  in  section 
1454  of  the  Code,  which,  or  rather  as  much  as  is  deemed  nec- 
essary to  set  out,  is  as  follows  :  ''  When  two  or  more  trus- 
tees have  assembled,  they  shall  proceed  to  view  and  assess 
the  damages,  and  the  amount  to  be  paid  for  keeping  the 
stock  ;  and,  if  the  person  or  persons  owning  such  distrained 
stock  refuse  to  pay  such  damages  so  assessed,  the  trustees 
shall  post  up  notices  *  *  *  .  that  said  stock 
*  * .  *  will  be  sold  "  at  a  stated  time  and  place. 
The  trustees  posted  up  such  notices,  but  failed  to  give  the 
plaintiff  notice  of  the  amount  of  damages  assessed  by  them, 
and  failed  to  demand  of  him  that  he  should  pay  the  damages 
as  assessed.  We  are  asked  to  determine  whether  such  notice 
or  demand  was  essential  or  not. 
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The  argument  of  counsel  for  the  appellant  is  based  on  the 
word  "refuse/'  It  is  said  there  cannot  be  a  refusal  unless  a 
person  at  least  has  notice  of  that  wliich  it  is  assumed  he  has 
refused  to  perform.  It  is  not  claimed  that  the  statute  in 
terras  requires  such  notice  or  demand,  but  that  such  is  tlie 
only  fair  inference  and  construction.  In  considering  this 
question,  we  must  assume  that  the  plaintiff  had  been  law- 
fully notified  that  his  hogs  had  been  distrained,  and.  of  the 
time  and  place  the  trustees  would  meet  for  the  purpose  of 
assessing  the  damages.  Having  such  notice,  he,  for  all  pur- 
poses connected  with  the  matter  in  hand,  must  be  presumed 
to  be  present.  Such  being  the  case,  he  will  also  be  presumed 
to  have  notice  of  what  the  trustees  did,  and,  if  he  failed  to 
comply  therewith,  it  must  be  presumed  he  knowingly 
refused  to  do  so.  Besides  this,  the  notice  of  the  sale  required 
to  be  posted  up  must  be  regarded  as  sufficient  notice  of  what 
the  trustees  did,  for  the  reason  that  none  other  is  required  to 
be  given.  The  property  was  lawfully  in  the  possession  of 
the  law,  and  the  plaintiff  was  lawfully  notified  of  such  fact? 
and  opportunity  given  him  to  defend  and  protect  his  right 
thereto,  and  his  interest  therein,  and  the  fact  that  he  volun- 
tarily omitted  to  appear  before  the  trustees  is  wholly  imma- 
terial. 

The  question  we  are  asked  to  determine  must  be  answered 
in  the  negative,  and  the  judgment  of  the  circuit  court 

Kbyebsed. 


KissiNQBB  V.  The  City  op  Oounoil  Bluffs. 

1,  Appeal:  abstract  must  show  name  of  trial  judge.  Sec.  117  of 
the  rules  of  this  C3urt,  adopted  December  16,  1886,  is  as  follows:  ''  In 
all  appeals  taken  in  causes  tried  after  the  Ist  day  of  January,  1837,  the 
abstract  therein  shall  be  so  prepared  as  to  show  the  name  of  the  j  adge  who 
presided  at  the  trial.'*  The  rule  not  having  been  complied  with  in  this 
case,  the  decision  of  the  court  is  withheld  until  an  amended  or  addi- 
tional abstract  is  filed  showing  the  name  of  the  trial  judge. 
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Appeal  from  Pottawattamie  District  Court. 

Saturday,  Ootobeb  8. 

Peb  Cubiam.  The  decision  in  this  case  in  the  district 
court  was  made  since  January  1,  1887.  A  rule  of  this  court 
required  the  abstracts  to  show  the  name  of  the  judge  before 
whom  the  case  was  tried.  This  rule  has  not  been  complied 
with.  It  is  ordered  that  the  decision  of  the  cause  be  with- 
held until  an  amended  or  additional  abstract  be  filed,  com- 
plying with  the  rule.  Counsel  of  both  parties  will  be 
advised  by  the  clerk  of  this  court. 
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The  Fullerton  Lumber  Co.  v.  Osbobn. 

1.  Meohanio's  Lien:  subcontractor:  paticbkt  to  contractor: 
WHEN  JUSTIFIED.  Where  the  owner  of  a  building  in  coarse  of  erec- 
tion had  contracted  to  pay  to  the  contractors  eighty  per  cent  of  all  the 
work  done  and  materials  famished  every  Saturday  night,  and  the  rest 
of  the  contract  price  a  pon  completion  of  the  building,  and  he  knew  that  the 
contractors  would  have  to  purchase,  and  did  purchase,  lumber  of  some 
one,  but  he  had  reason  to  suppose  that  they  were  solvent,  and  there  were 
several  lumber  dealers  in  the  city  where  the  building  was  erected,  and 
he  did  not  in  fact  know  who  was  furnishing  the  lumber,  and  the  contrac- 
tors abandoned  the  work  before  it  was  completed,  held  that  he  was 
authorized  to  pay  the  contractors,  in  strict  accordance  with  the 
terms  of  the  contract,  for  the  work  done  and  materials  furnished,  as 
well  as  for  extra  work  done  on  the  building  by  them,  and  to  pay  out  to 
others  the  amount  necessary  to  complete  the  building,  and  that  the  matei^ 
ial  man,  as  a  subcontractor,  could  i-ecover  of  the  owner,  on  a  mechanic's  lien, 
only  so  much  of  the  contract  price  as  yet  remained  in  his  hands.  {GHchriHt 
0.  Anderson,  59  Iowa,  274,  and  Winter  v.  Hudson^  54  Id.,  336,  in  which 
cases  the  owner  had  reserved  the  right  to  pay  subcontractors*  liens,  dib- 
tinguished.)    [Adams,  Ch.  J.,  dissenting, \ 

Appeal  from  Woodbury  Circuit  Court, 

Saturday,  October  8. 

AonoN  in  equity  by  a  subcontractor  to  enforce  a  mechanic's 
lien.  Judgment  for  the  plaintiflT,  but,  being  dissatisfied  with 
the  amount  of  the  judgment,  the  plaintiff  appeals. 
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A.  C.  Strong^  for  appellant. 

Marke  c6  Mouldy  for  appellee. 

Sbevbbs,  J. —  On  or  about  September  30, 1885,  the  defend- 
ant entered  into  a  written  contract  with  Wakefield  &  Moir, 
and  thereby  the  latter  contracted  to  farnish  material,  and  to 
erect  a  building,  according  to  certain  specifications,  for  the 
defendant;  and  the  latter  agreed  to  pay  therefor  $1,200,  as 
follows:  Eighty  per  cent  of  all  the  work  done,  and  mater- 
ial furnished,  every  Saturday;  and  the  balance  of  the  contract 
price  to  be  paid  on  the  completion  of  the  building.  The 
plaintiff  furnished  lumber  and  material  for  said  building  to 
the  amount  of  $395.62.  The  last  item  was  furnished  on 
November  5th,  and  on  the  17th  day  of  the  same  month  the 
plaintiff  filed  in  the  clerk's  oifice  a  statement  of  the  account, 
and  claimed  a  mechanic's  lien,  and  the  20th  of  said  month 
caused  the  defendant  to  be  notified  of  such  claim.  Prior  to 
that  time,  and  in  strict  accordance  with  the  contract,  the 
defendant  had  paid  Wakefield  &  Moir  $800  or  more.  On 
November  24th,  Wakefield  &  Moir  gave  the  defendant  notice 
that  they  were  unable  to  complete  the  building,  and  they 
abandoned  the  same.  It  required  an  expenditure  of  $286.65 
to  complete  the  building  in  accordance  with  the  contract, 
and  this,  the  defendant  paid.  Wakefield  &  Moir  did  extra 
work  on  the  building  to  the  amount  of  $52.70.  It  may  be 
supposed  that  the  theory  of  the  court  was  as  follows: 

Contract  price $1,200  00 

Extras. 52  70 

$1,252  70 
'  Contra: 

Payments $800  00 

Expended  in  finishing  building 268  05      1,068  65 

$184  05 
Interest 8  30 

Judgment, $192  35 
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or  this  atnoant  judgment  was  rendered  ia  favor  of  the 
ntiff. 

ho  contention  of  the  plaintiff  is  thus  stated  by  connsel: 
le  really  vital  question  is,  *  *  *  was  the 
mdant  justified  in  paying  Wakefield  &  Moir  the  money 
lid,  at  the  time  he  did  ?"  It  will  be  observed  that  the 
ments  were  made  in  strict  accjord  with  the  contract,  and 
T  to  the  filing  of  the  lien,  or  service  on  the  defendant  jf 
itice  that  a  lien  was  claimed.     This  being  eo,  the  dct'end- 

is  not  liable  to  aiiy  greater  extent  than  the  amount  for 
ah  judgment  was  rendered,  unless  he  had  knowledge  or 

bound  to  know  that  the  plaintiff  had  furnished  mater- 

whicb  were   used  in  the  construction  of  the  building. 

defendant  testified,  and  he  is  in  no  respect  contradicted, 

;  he  knew  Wakefield  &  Hoir  were  not  lumber  dealers,  and 

;  they  purchased  the  lumber  somewhere,  but  that  he  did 

know  of  whom.  "Was  be  bound  to  inquire  t  The 
tract  was  made,  and  tbe  house  was  to  be  erected,  in 
IX  City,  where,  it  may  be  supposed,  there  are  several 
iber  dealers;  and  the  question  is  whether  the  defendant, 
er  such   circumstances,  was  bound   to  inquire  of  whom 

lumber  was  purchased.  The  plaintiff  cites  and  relies  on 
Christ  V.  Anderson,  !>9  Iowa,  274,  and  it  must  be  con- 
ed that  the  facts  in  that  case  and  this  are  identical, except 
.wo  particulars.  The  first  is  that  Anderson,  in  the  cited 
!,  had  reserved  the  right  to  discharge  raechaoics'  liens,  if 

should  be  claimed.  He  therefore  was  not  bonnd  to  pay 
accordance  with  the  contract  in  siicb  event,  but  bad  tlie 
tract  right  to  discharge  such  liens.  The  second  differ- 
e  is  that,  in  this  case  the  contractors  feiled  to  complete 
building,  abandoned  the  same,  and  the  defendant  was  com. 
cd  to  expend  more  money  to  complete  it  than  sufBcienl 
tischarge  the  plaintiff's  lien.  In  Winter  v.  ffridson,  S4 
'a,  33G,  the  fact  that  the  owner  bad  provided  in  the  con- 
it  that  he  had  the  right  to  pay  mechanics'  liens  was  regarded 
a  controlling  circumstance,  and  we  think  it  should  be  fj 
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regarded.  In  such  case  the  owner  has  anticipated  that  there 
may  be  snch  liens,  and  has  provided,  so  far  as  he  can,  that 
he  may  suffer  no  loss  therefrom.  In  such  case  he  should 
inquire  as  to  the  existence  of  claims  that  may  become  liens. 

When  such  a  provision  is  inserted  in  the  contract,  it  may 
well  be  supposed  that  some  good  reason  therefor  existed; 
such  as  the  insolvency  of  the  contractor.  There  is  no  evi 
dence  in  this  case  which  tends  to  show  that  the  defendant 
knew  the  contractors  were  insolvent,  or  unable  to  perform 
any  contract  they  might  enter  into;  and  upon  inquiry,  prior 
to  the  contract,  he  learned  that  they  were  "  straight,  honora- 
ble men."  The  defendant  was  bound  to  pay  in  accordance 
with  the  contract;  if  he  had  failed  to  do  so,  he  would  have 
become  liable  for  all  damages  sustained  thereby  by  the  con- 
tractorSy  who  could  possibly  have  abandoned  the  job  for  this 
reason  earlier  than  they  did.  It  is  exceedingly  doubtful  if  the 
defendant  could  have  excused  himself  from  paying  in  accord- 
ance with  the  contract,  by  claiming  that  the  lumber  was  not 
paid  for,  and  that  he  might  become  liable  to  subcontractors, 
when  there  was  no  provision  in  the  contract  authorizing  him 
to  protect  himself  against  mechanics'  liens.  Whether  he 
could  safely  have  refused  to  pay  in  accordance  with  the  con- 
tract, under  the  pretense  that  snch  course  was  essential  to 
protect  himself  against  liens,  we  think  is  immaterial,  for  the 
reason  that  he  was  not  bound  to  take  such  risk.  Having, 
therefore,  merely  knowledge  that  the  contractors  had  procured 
lumber  from  some  person  unknown,  the  defendant  was  not 
bound  to  inquire  and  protect  himself  against  the  lien  of  such 
person,  when  the  contract  did  not  authorize  him  to  do  so; 
but  in  such  case  he  could  well  pay  the  contractors  in  strict 
accordance  with  the  contract. 

The  defendant,  in   argument,    insists   that  the  judgment 

against  him  is  more  than  it  should  be;  but,  as  he  did  not 

appeal,  we  are  unable  to  grant  him  any  relief. 

Affibmed. 
Adams,  Ch.  J.,  dissents. 
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1.  New  Trial:  petitton  for:  trial  of  facts  by  jurt.  Upon  a  peK- 
tion  for  the  vacafcion  of  a  jadgment  and  a  new  trial,  the  parties  are  not 
entitled  to  have  the  issaes  of  fact  submitted  to  a  jury;  {Carpenter  r. 
Brown^  50  Iowa,  451;)  bub  where  one  of  the  parties  leads  the  court  into 
the  error  of  snbmitting  the  questions  of  fact  to  a  jury,  and  the  jury 
finds  against  him,  he  cannot  then  object,  either  in  the  trial  court  or  in 
this  court,  to  such  procedure,  but  such  special  findings  of  fact  will  bind 
him. 


:.    ■ 


2.    :  :  NO  ANSWER  alIiOWed:   pleading  and  practice. 

Upon  a  petition  to  vacate  a  judgment  and  for  a  new  trial,  no  answer  is 
allowable,  because  the  allegations  of  the  petition  are  considered  as  denied 

f  without  answer,  (Code,  §  3155,)  and  the  cause  made  by  the  petition  is 
alone  to  be  tried;  (Code,  §  3158;)  and  where  the  petition  in  such  case  sets 
up  the  facts  relied  on  as  a  defense,  such  facts  are  considered  only  in 
determining  whether  or  not  the  petitioner  is  entitled  to  a  new  trial,  and 
it  is  not  competent  then,  in  an  answer  to  the  petition,  to  reply  to  such 
defense,  as,  for  example,  by  setting  up  facts  constituting  an  estoppel  to 
plead  such  defense;  but  such  reply  should  be  deferred  until  a  new  trial 
is  granted,  and  should  be  set  up  as  against  the  facts  when  pleaded  as  a 
defense  to  the  original  action.  Consequently,  where  an  estoppel  was 
pleaded  in  such  case  by  way  of  answer,  it  was  not  prejudicial  error 
to  sustain  a  demurrer  to  such  answer,  and  to  exclude  evidence  offered 
to  sustain  it. 

3.  Guaranty:  consideration:   gcarantied   contract   void    fob 

FRAUD  OR  MISTAKE.  In  an  action  against  a  guarantor  of  the  perform- 
ance of  a  contract,  for  a  breach  of  the  contract  by  the  principal,  it  is  a 
good  defense  to  show  that,  by  reason  of  the  fraud  or  mistake  of  the 
plaintiff,  one  of  the  principals,  and  the  only  one  against  whom  the  guar- 
antor has  any  adequate  remedy  in  case  of  defoult,  (the  other  one  being 
insolvent,)  was  not  bound  by  the  undertaking;  for  in  such  case  there  is 
no  consideration  for  the  contract  of  guaranty. 

4.  New  Trial:  petition  for:  grounds  considered.    The  fact  that  a 

defendant,  against  whom  judgment  by  default  has  been  entered, 
requested  his  co-defendant  to  direct  his  attorney  to  appear  and  make 
defense  for  him,  and  gave  him  money  to  retain  the  attorney,  and  the 
co-defendant  neglected  so  to  direct  the  attorney,  is  no  ground  for  setting 
aside  the  judgment.  Neither  is  the  fact  that  the  judgment  was  ren- 
dered upon  an  amended  petition,  of  which  the  defaulting  defendant  had 
no  notice,  a  ground  for  a  new  trial,  except  as  to  the  new  matter  con- 
tained in  the  amendment.  But  where  plaintiff  agreed  with  the  attorney 
of  a  co-defendant  that  he  would  take  no  judgment  against  the  default- 
ing defendant^  except  on  certain  conditions,  and  such  agreement  was 
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commanicated  to  the  defaulting  defendant,  and  jndgment  was  taken 
a^rainst  him  on  default,  regardless  of  such  conditions,  held  that  a 
new  trial  was  pioperly  granted  on  the  petition  of  such  defaulting 
defendant. 

Appeal  J^rom  Page  drouit  Court, 
Saturday,  Ootobeb  8. 

The  defendant  in  this  proceeding  brought  an  action  in  the 
circuit  court  against  T.  J.  Warren,  George  W.  Gunnison,  and 
this  plaintiff.  The  action  was  for  an  alleged  breach  of  a 
written  contract.  Oarey  and  Gunnison  were  the  principals 
in  the  contract,  and  plaintiff  was  their  guarantor.  Gunnison 
made  defense,  and  on  the  trial  of  the  issue  tendered  by  him 
there  was  a  verdict  and  judgment  in  his  favor,  which  was 
subsequently  reversed  in  this  court.  Warren  made  no 
appearance,  and  judgment  was  rendered  against  him  by 
default.  Judgment  was  also  rendered  against  this  plaintiff 
by  default.  This  proceeding  is  an  application  by  plaintiff 
for  the  vacation  of  that  judgment,  and  for  a  new  trial. 
After  the  term  at  which  the  judgment  was  rendered,  he  filed 
his  petition,  alleging,  in  effect,  that  he  was  prevented  by 
unavoidable  casualty  and  misfortune  from  making  his 
defense,  and  that  the  judgment  was  obtained  by  the  fraud 
and  misconduct  of  the  defendant,  and  that  the  court  did  not 
have  jurisdiction  to  render  it,  for  the  reason  that  tiie  plaintiff 
in  that  action  (defendant  in  this)  had  tiled  an  amended  peti- 
tion in  the  cause,  after  the  original  notice  was  served  on  him, 
which  materially  changed  his  claim,  and  of  which  he  had  no 
notice.  He  also  alleged  that  he  had  a  valid  defense  to  the 
action.  The  circuit  court  submitted  to  a  jury  the  three 
grounds  upon  which  a  new  trial  was  claimed,  and  the  jury 
found  specially  for  plaintiff  on  each  of  them.  At  a  subsequent 
term,  the  court,  after  hearing  the  evidence  as  to  the  alleged 
defense,  found  that  plaintiff  was  entitled  to  a  "  full  trial  upon 
said  defense  and  the  merits  thereof,"  and  ordered  that  the 
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judgment  and  all  proceedings  thereunder  be  suspended  until 
the  final  termination  of  the  case.     Defendant  appeals. 

James  McCdbe^  for  appellant. 

W,  P.  Ferguson^  for  appellee. 

Reed,  J. — I.     Appellant  assigns  as  error  the  action  of  the 
circuit  court  in  submitting  the  grounds  upon  which  a  new  trial 

1.  NKw trial:  ^*®  demanded  to  the  jury,  and  in  taking  their 
trlai^o^fSfts  verdict  upon  those  questions.  It  was  held  b/ 
i)y  Jury.  ^j^jg  court  in  Carpenter  v,  Brown^  50  Iowa,  451, 

that  in  a  proceeding  of  this  character  the  parties  were  not 
entitled  to  a  trial  by  jury,  but  that  the  questions  of  fact 
involved  should  be  determined  by  the  court.  But  in  the 
present  case  it  is  shown  by  the  record  that  defendant 
demanded  a  jury  trial.  Having  by  that  demand  led  the  trial 
court  into  the  error  of  submitting  the  questions  of  fact  to  the 
jury,  he  ought  not  now  to  be  permitted  to  take  advantage  of 
it.  True,  he  asked  the  court,  after  the  jury  had  found 
against  him,  to  disregard  the  findings,  and  determine  the 
questions  from  the  evidence  upon  which  they  had  been  sub- 
mitted to  the  jury.  But,  clearly,  he  was  not  entitled,  at 
that  stage  of  the  case,  to  change  his  position.  By  his 
demand  for  a  trial  by  jury,  he  elected  to  accept  their  find- 
ings rather  than  those  of  the  court  on  the  questions  of 
fact  involved,  and  he  is  bound  by  that  election;  and  the  court 
very  properly  refused  to  permit  him  to  change  his  position 
on  the  question  after  a  verdict  had  been  found  against  him. 
It  is  proper  to  say,  in  this  connection,  that  the  ultimate  ques- 
tion whether  a  new  trial  should  be  granted  was  not  submit- 
ted to  the  jury,  but  they  were  required  to  find  specially  on 
certain  questions  of  fact. 

II.     Defendant  filed  an  answer  to  the  petition,  denying 
its  allegations;  and  after  the  verdict  was  returned,  but  before 

2.  — : :  the  determination  of  the  question  as  to  the  valid- 


lowed:  plead-  ity  of  the  defense  pleaded,  he  filed   an   amended 

ingaudprao-  ,       ,      .  ,  .         i  .   i    <i        ii         ,    . 

tice.  and  substituted  answer,  in  whicii  he  alleiJred  that 

pjajiititf  wuo  c^tu^/^>oa  nviii  asserting  his  defense  by  certain 
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representations  and  requests  made  by  him  before  the  original 
action  was  instituted,  by  which  defendant  was  induced  to 
bring  the  action.  The  circuit  court  sustained  a  demurrer  to 
this  answer.  It  also  excluded  certain  evidence  oifered  by 
defendant,  which  would  have  tended  to  establish  the  facts 
upon  which  the  plea  of  estoppel  was  based.  Appellant 
assigns  these  rulings  as  error.  These  rulings  were  upon  the 
merits  of  the  question  presented  by  the  plea  of  estoppel. 
We  are  of  the  opinion,  however,  that  appellant  is  not  entitled 
to  have  them  reviewed  upon  this  appeal.  The  only  effect  of 
the  orders  appealed  from  was  to  award  plaintiff  a  new  trial 
in  the  original  case,  and  suspend  the  judgment  until  such 
new  trial  could  be  had.  Defendant  was  not  entitled  to  raise 
the  question  of  estoppel,  or  litigate  it,  in  this  proceed  lug. 
It  is  provided  by  section  3155,  Oode,  that  the  facts 
stated  in  the  petition  for  new  trial  shall  be  considered  as 
denied  without  answer,  and,  by  section  3158,  that  the  defend- 
ant shall  introduce  no  new  cause,  and  the  cause  of  the  peti- 
tion shall  alone  be  tried.  Under  these  provisions,  defendant 
had  no  right  to  iile  an  answer  in  the  case,  and  both  his  orig- 
inal and  amended  answer  should  have  been  stricken  from  the 
files.  When  the  latter  pleading  was  filed,  the  only  question 
that  remained  to  be  determined  in  the  proceeding  was 
whether  plaintiff  had  a  valid  defense  to  the  claim  made  in 
the  petition.  The  plea  of  estoppel  in  effect  admitted  that  he 
at  one  time  had  such  defense,  but  that,  by  reason  of  the  sub- 
sequent facts  alleged  in  the  plea,  he  ought  not  now  to  be  per- 
mitted to  avail  himself  of  it.  But  those  facts  do  not  pertain 
to  the  case  made  in  the  petition.  Plaintiff  will  be  required 
to  answer  in  the  original  action.  Defendant  will  then  have 
the  right  to  reply,  and  set  up  the  facts  constituting  the 
alleged  estoppel,  and,  if  they  shall  be  adjudged  suflBcient, 
to  avail  himself  of  them  on  the  trial.  But  he  was  not 
entitled  to  try  the  questions  upon  which  he  relies  in  this 
proceeding. 

III.     The  cont?ract  for  the  breach  of  which  the  original 
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action  was  brought  was  the  sale  of  a  stock  of  merchaDdise. 

The  defendant  and  Warren  had  been  engaged  in 
consWerar    *  mercantile  business  as  partners.     This  firm  was 

tlon:  guaran-  *^ 

▼oiVfo?7roud  dissolved  and  a  new  partnership,  composed  of 
or  mistake.  Warren  &  Gunnison,  was  formed,  and  they  pur- 
chased the  stock  and  business  of  the  old  firm.  One  of  the 
undertakings  of  Warren  and  Gunnison,  in  the  contract  of 
purchase,  was  that  they  would  pay  the  indebtedness  of  tlie 
old  firm  in  excess  of  $10,000,  which  amount  defendant  under- 
took  to  pay.  The  breach  alleged  as  the  ground  of  recovery 
in  the  original  action  was  their  failure  to  perform  that  under- 
taking, whereby  defendant  was  compelled  to  pay  a  large 
amount  in  excess  of  the  $10,000  which,  by  the  contract,  he 
undertook  to  pay.  The  matters  pleaded  by  Gunnison  in 
defense  in  the  original  action  were  that  defendant,  during  the 
negotiation,  fraudulently  represented  that  the  total  amount 
of  the  indebtedness  of  the  old  firm  did  not  exceed  $15,000, 
while  in  fact  it  amounted  to  $19,800;  also,  that  the  parties, 
when  they  entered  into  the  contract,  were  laboring  under  a 
mutual  mistake  as  to  the  amount  of  the  old  firm's  indebted- 
ness, each  believing  that  it  amounted  to  no  more  than  $15,000, 
when  it  in  fact  amounted  to  $19,800.  These  matters  are 
also  pleaded  by  plaintiff  in  defense.  Also  that,  when  the 
contract  was  entered  into,  Warren  was  insolvent,  and  that  he 
continues  to  be  insolvent,  and  that  he  must  look  alone  to 
Gunnison  for  indemnity  for  any  amount  he  might  be  com- 
pelled to  pay  under  the  contract. 

Plaintiff's  undertaking  in  the  contract  is  in  the  following 
words :  *'  I  hereby  guaranty  the  performance  of  the  within  con- 
tract on  the  part  of  T.  J.  Warren  and  George  W.  Gunnison." 
The  contract  was  executed  by  Warren  and  Gunnison  indi- 
vidually. As  stated  above,  Warren  made  default,  and  there 
is  no  claim  that  he  has  any  defense  to  the  claim  made  by 
defendant.  Appellant  insists  that  the  undertaking  of  War- 
ren and  Gunnison  is  several,  and  that  plaintiff's  undertaking 
is  a  guaranty  that  each  will  perform  the  whole  contract,  and 
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consequently  he  is  responsible  for  Warren's  default,  even  .■\.f 

thongh  Gannison  should  be  discharged  from  liability  by 
reason  of  the  matters  pleaded  in  his  defense.     It  may  be 
conceded,  for  the  purposes  of  the  case,  that  the  undertaking 
of  Warren  and  Gunnison  in  the  written  instrument  is  sev-. 
eral.     We  are  of  the  opinion,  however,  that  the  conclusion 
sought  to  be  drawn  by  appellant  does  not  follow.     When  the 
original  case  was  before  us,  we  held  that,  if  the  facts  as  to 
the  alleged  mutual  mistake  were  as  claimed  by  Gunnison,  no 
contract  existed  between  him  and  defendant.     See  Carey  v, 
Gunnison^  65  Iowa,  702.     And,  if  Gunnison  was  induced  to 
sign  the  writing  by  the  fraudulent  representation  and  conceal- 
ment alleged,  the  same  result  would  follow.     In  either  case, 
he  was  not  bound  by  the  writing;  so  that  plaintiff  is  not 
seeking  to  avoid  liability  on  the  ground  that  he  has  been 
released  by  matters  occurring  subsequent  to  the  execution  of 
the  contract,  but  the  theory  of  his  defense  is  that  he  was 
induced  to  guaranty  the  performance  of  certain  undertakings 
by  his  principals,  in  the  belief  that  they  were  both  bound 
by  the  contract,  whereas,  by  reason  of  the  wrong  or  mistake 
of  defendant,  one  of  them,  and  the  only  one  against  whom 
he  would  have  any  adequate  remedy  in  case  of  default,  was 
not  bound  by  the  undertaking.     His  defense,  in  effect,  is 
that  there  was  no  consideration  for  his  undertaking,  and  such 
want  of  consideration  was  the  result  of  defendant's  wrong  or 
mistake;  and  we  think  that  proof  of  either  the  fraud  or  mis- 
take alleged   will  establish  that  defense.     Of  course,  this 
proof  must  be  made  in  the  original  action.     It  muBt  be 
established  in  that  action  that  Gunnison  is  not  bound  by  tiie 
written  contract,  or  the  defense  will  not  be  available  to  plaintiff. 
IV.     The  remaining  question  in  the  case  is  whether  the 
special  findings  of  the  jury  warranted  the  circuit  court  iu 
4.NRwtriai:    K^s^i^ting  a  new  trial.     The  findings  are  to  the 
grounds ^n-    effect  (1)   that  plaintiff  requested   Gunnison   to 
sidered.  direct  the  attorney  whom  he  employed  to  defend 

for  him,  to  appear  for  him  in  the  case,  and  make  his  defense. 
Vol.  LXXII— si 
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i^^v .  and  that  he  gave  him  money  to  pay  the  attorney  for  his  serv- 

es: ices,  and  that  Gunnison  promised  to  give  the  direction  to  the 

attorney,  but  neglected  to  do  so,  and  that  he  did  not  know 
that  defense  was  not  being  made  for  him  until  after  the  jndg- 


i^yy ^  .ment  by  default  had  been  entered  against  him;  (2)  that  after 

-\^ , '  the  original  notice  was  served  on  plaintiff,  and  before  the 

.^_  judgment  was  entered,  an  amended  and  substituted  petition 

h'.^- ,  was  filed,  in  which  defendant  claimed  as  damages  a  snm  in 

t;[  addition  to  the  amount  claimed  in  the  notice  and  the  original 

petition,  which  additional  sum  was  included  in  the  judgment 


rendered,  and  that  plaintiff  was  not  served  with  notice  of  the 
filing  of  such  amended  petition;  and  (3)  that  defendant's 
counsel  agreed  with  the  attorney  who  appeared  for  Gunnison 
that  he  would  not  claim  a  default  and  judgment  against 
plaintiff  until  his  right  to  judgment  against  both  TVarren 
and  Gunnison  was  established.  It  was  also  proven  that  plaint- 
iff was  informed  of  this  agreement  before  he  was  adjudged 
to  be  in  default.  It  is  very  clear  that  plaintiff  was  not 
entitled  to  a  new  trial  on  the  facts  established  by  the  first 
finding.  The  default  was  in  consequence  of  Gunnison's  fail- 
ure to  communicate  plaintiff's  instructions  to  the  attorney. 
But  Gunnison  was  plaintiff's  agent,  and  his  negligence  is 
imputed  to  plaintiff.  The  facts  established  by  that  finding 
do  not  show  that  plaintiff  was  prevented  from  making  his 
defense  by  unavoidable  casualty  or  misfortune. 

While  the  facts  established  by  the  second  finding  might 
entitle  plaintiff  to  a  modification  of  the  judgment,  or  to  a 
new  trial  as  to  the  additional  matters  pleaded  in  the  amended 
petition,  they  do  not  entitle  him  to  a  new  trial  as  to  the  mat- 
ters pleaded  in  the  original  petition.  But  we  are  of  the 
opinion  that  the  circuit  court  was  warranted  in  awarding  a 
new  trial  by  the  third  finding,  and  the  fact  that  the  agree- 
ment was  communicated  to  plaintiff.  He  was  relying  on  the 
attorney  with  whom  the  agreement  was  made  to  appear  for 
him,  and  make  his  defense.  Being  informed  that  the  agree- 
ment had  been  entered  into  between  him  and  defendant's 
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counsel,  he  naturally  relied  upon  it.  His  vigilance  was 
relaxed,  and  it  is  fair  to  presume  he  did  not  give  his  case  the 
attention  he  otherwise  would  have  given  it.  Although  the 
attorney  had  not  yet  been  retained  by  him,  he  assumed,  in 
making  the  agreement,  to  act  for  him.  The  agreement  was 
made  for  his  protection  and  benefit,  and,  as  it  was  relied  upon 
by  him,  we  think  defendant  should  not  be  permitted  to  retain 
the  advantage  which  he  gained  by  disregarding  it. 

Wc  think  the  order  granting  a  new  trial  is  right,  and  it 
will  be  Affiembd. 


1.  Landlord's  Lien:  purchase  of  goods  subject  to:  payment:  sub- 
rogation. L.  &  Co.  were  the  owners  of  a  stock  of  goods  kept  in  a 
building  which  they  had  leased  for  a  tgrm  not  yet  expired.  The  lessor 
assigned  the  lease  to  B.,  and  the  lessees  assigned  their  rights  under  the 
lease  to  M.,  W.  and  C.  The  M.  bank,  upon  the  foreclosure  of  a  chattel 
mortgage  upon  the  stock,  purchased  the  stock  for  the  full  amount  of  its 
daim,  but  subject  to  the  lien  for  rent  accrued  and  to  accrue.  Held  that 
the  bank,  in  paying  the  rent  to  B.,  was,  in  effect,  only  paying  over  a 
fund  which  L.  &  Co.  had  left  in  its  hands  for  that  purpose,  and  that  it 
was  not  entitled  thereby  to  be  subrogated  to  the  rights  of  either  B.  or 
M.,  W.  and  C,  nor  to  the  use  of  the  building  for  the  remainder  of  the 
term,  without  paying  to  M.,  W.  &  C.  the  reasonable  rental  value  thereof. 

Appeal  from  Mahaska  District  Court — Hon.  J.  K.  Johnson, 

Judge. 

Satubday,  October  8. 

This  is  an  equitable  proceeding,  and  involves  the  rights  of 
the  contending  parties  to  a  leasehold  interest  in  a  certain 
store-room  in  the  city  of  Oskaloosa.  There  was  a  decree  for  the 
plaintiff,  and  also  for  W.  R.  Cowan,  Ben  McOoy  and  Mitchell 
Wilson.     The  defendant  the  Mahaska  County  Bank  appeals. 

O.  W.  Lafferty^  II.  W.  Oleasorij  John  F.  Lacey  and  J. 
0,  Malcolmy  for  appellant. 

Bolton  df  McCoy  and  Z.  C.  Blanohard,  for  appellees. 

RoTHHOOK,  J. — The  facts  out  of  which   the  controversy 
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arose  are  as  follows  :     In  April,  1882,  P.  A.  Bacon  and  R. 
P.  Bacon  made  a  written  lease  of  the  first  floor  of  a  business 
building  to  Lambert  &  Go.,  for  the  period  of  five  years,  at 
$50  a. month,  payable  at  the  end  of  each  month.     Lambert 
&  Co.  took  possession  of  the  room  under  the  lease,  and  con- 
ducted a  general  hardware  store  therein.     On  the  27th  of 
xlugust,  1884,  Lambert  &  Co.,  still  being  in  said  business  in 
said  building,  executed  a  chattel  mortgage  to  the  Mahaska 
County  Bank.     Previous  to  this  said  Lambert  &  Co.  had 
made  a  chattel  mortgage  on  the  stock  to  Hibbard,  Spencer, 
Bartlett  &  Co.,  for  about  $2,300.     Neither  of  these  mort- 
gages was  recorded  when  made,  and  on  the  4th  day  of  Sep- 
tember, 1884,  Hibbard,  Spencer,  Bartlett  &  Co.  took  posses- 
sion of  the  goods  under  their  mortgage.     Lambert  &  Co. 
immediately  notified  the  bank,  and  on  the  same  day  the  bank 
paid  off  the  mortgage  of^Hibbard,  Spencer,  Bartlett  &  Co., 
and  took  another  mortgage  upon  the  stock  for  the  amount 
paid  for  the  prior  mortgage.     The  bank  took  possession  of 
the  goods,  and  afterwards  proceeded  to  foreclose  the  mort- 
gages by  notice  and  sale.     The  goods  were  sold  on  the  27th 
day  of  September,  1884,  the  bank  being  the  purchaser  at  the 
sale.     Lambert  &  Co.  were  then  and  are  now  insolvent.     It 
appears  from  the  evidence  in  the  case  that  they  made  over  to 
the  bank  all  of  their  goods,  store  fixtures  and  credits.     They 
were  in  arrears  in  the  payment  of  the  rent  of  the  store-room. 
At  about  the  time  the  sale  took  place,  the  plaintiff,  Bolton, 
made  a  contract  with  P.  A.  and  K  P.  Bacon,  by  which  he 
purchased  the  lease  of  the  store-room,  and  took  an  assign- 
ment thereof.     By  this  purchase  Bolton  became  invested  with 
all  the  rights  of  the  lessors.     It  is  conceded  that  the  rent 
then  due,  and  afterwards  to  become  due,  was  a  first  lien  upon 
the  stock  of  goods.     By  virtue  of  the  purchase  and  assign- 
ment of  the  lease  this  lien  was  transferred  to  Bolton.     At 
about  the  time  that  Bolton  took  an  assignment  of  the  lease 
from  the  Bacons,  the  defendants  Lambert  &  Co.  assigned  in 
writing  all  of  the  rights  which  they  had  under  the  lease  to 
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Ben  McCoy,  M.  Wilson  and  W.  R.  Oowan,  who  were  credit- 
ors of  Lambert  &  Go.  The  sale  of  the  goods  was  made  in 
gross  at  public  auction,  and  before  the  goods  were  offered  for 
sale  the  auctioneer  published  the  following  as  one  of  the  con- 
ditions of  the  sale  :  *^  I  offer  for  sale  this  stock  of  goods, 
subject  to  any  claim  for  rent  or  landlord's  lien  that  there  may 
be  against  it,  and  whoever  purchases  must  take  it  subject  to 
such  claim  or  lien.  I  offer  for  sale  only  such  interests  in 
said  stock  of  goods  as  the  Mahaska  County  Bank  has  under 
and  by  virtue  of  the  chattel  mortgages  executed  by  Lambert 
&  Co.  to  said  bank,  August  27, 1884,  and  September  4,  1884, 
and  by  virtue  of  proceedings  thereunder.  Whoever  pur- 
chases at  this  sale  buys  only  the  interest  of  said  bank,  and, 
over  and  above  the  money  paid  for  said  interest,  party  buying 
must,  in  addition  thereto,  pay,  or  provide  therefor,  all  claims 
or  rent  accrued  or  to  accrue  which  may  in  any  manner  be  a 
lien  on  said  stock  of  goods.  The  rents  now  due  amount  to 
$727.42,  to  October  1,  1884,  and  from  October  1,  1884,  con- 
tinuing to  May  2,  1887,  at  $600  per  year,  payable  monthly 
at  the  end  of  each  month.  The  invoice  of  goods  contained 
in  this  store-room,  ware-room,  and  shop  on  second  j^oor, 
amounts  at  this  time  to  $6,974.23,  besides  a  horse  and  deliv- 
ery wagon." 

The  bank  being  the  purchaser,  it  is  very  plain  that,  accord- 
ing to  the  terms  of  the  sale,  it  undertook  to  "  pay  or  pro- 
vide "  for  the  payment  of  the  rent ;  and  it  is  equally  clear 
that,  as  Bolton  was  the  assignee  of  the  lease,  it  was  the  duty 
of  the  bank  to  pay  the  rent  to  Bolton.  About  the  time  of 
the  sale  of  the  goods,  Bolton  commenced  the  first  legal  pro- 
ceeding by  an  action  to  enforce  his  landlord's  lien.  He 
obtained  an  injunction,  and  afterwards,  on  a  motion  by  the 
bank  to  dissolve  the  same,  it  was  ordered  that  it  be  dissolved, 
upon  the  bank  paying  to  Bolton  the  amount  of  rent  then  due, 
and  depositing  with  the  clerk  of  the  court  the  amount  of  the 
rent  yet  to  become  due  ;  the  clerk  to  retain  said  money  sub- 
ject to  the  future  orders  of  the  court.     At  about  this  time 
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the  bank  offered  to  pay  to  Bolton  the  rent  then  due,  and  the 
rent  to  become  dae  thereafter,  provided  and  upon  condition 
that  the  lease  be  assigned  to  the  bank,  and  that  it  be  released 
from  further  liability  to  P.  A.  and  R.  P.  Bacon,  or  any  other 
person.  An  offer  was  also  made  to  pay  the  amount  then  due 
witiiout  any  condition.  These  offers  were  refused.  The  bank 
paid  the  rent  due  to  Bolton,  and  deposited  the  amount  yet  to 
become  due  with  tlie  clerk,  in  obedience  to  the  order  of  the 
court.  Afterwards  the  bank  filed  a  cross-petition,  making 
Cowan,  Wilson  and  McCoy  parties.  They  appeared  and 
answered  the  cross-petition. 

It  is  unnecessary  to  state  the  various  claims  made  by  the 
parties  in  the  numerous  and  voluminous  pleadings  filed  in  the 
case.  It  is  sufficient  to  state  that  the  rights  of  the  parties 
depend  mainly  upon  two  questions.  One  of  them,  and  the 
one  which  we  think  settles  all  other  questions  in  the  case, 
involves  the  validity  of  the  assignment  by  Lambert  &  Co. 
of  their  rights  under  the  lease  to  Cowan,  Wilson  and  McCoy. 
Tlie  bank  claims  that  Lambert  &  Co.  made  an  oral  assign- 
ment of  the  lease  to  the  bank,  and  this  gave  the  bank  the 
right  to  occupy  the  building  until  the  expiration  of  the  lease. 
It  is  claimed  that  this  oral  assignment  was  made  before  the 
written  assignment  to  Cowan,  Wilson  and  McCoy.  The  prin- 
cipal part  of  the  evidence  in  the  case  is  directed  to  this  ques- 
tion of  fact.  Counsel  for  the  bank  insist  that  the  court  was 
in  error  in  finding  against  tho  bank  on  this  question.  We 
have  carefully  examined  the  evidence,  and  we  think  the  find- 
ing of  the  district  court  was  correct.  Indeed,  we  feel  quite 
well  satisfied  that  the  right  of  Lambert  &  Co.  to  occupy  the 
building,  and  the  transfer  of  that  right,  and  the  legal  effect 
of  the  right,  was  not  thought  of  by  any  one  representing  the 
bank  until  after  the  written  assignment  was  made  to  Cowan, 
Wilson  and  McCoy.  The  proof  shows  that  the  bank  con- 
tinued to  occupy  the  building  up  to  the  time  of  the  decree 
in  the  court  below,  and  that  the  reasonable  value  of  such 
ccupancy  was  $50  a  month. 
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We  think  the  rights  of  tlie  parties  may  be  determined  by 
the  statement  of  a  few  plain,  and  it  seems  to  us,  well-nigli 
conclusive  and  indisputable  propositions. 

I.  When  tlie  bank  purchased  the  goods,  it  assumed  the 
payment  of  the  rent.  The  rent  was  really  part  of  the  price 
of  the  goods,  and  the  purchaser  was  bound  to  pay  the  rent 
as  part  of  the  purchase  price  of  the  goods,  without  any  con- 
dition. The  bank  had  no  more  right  to  withhold  the  rent  or 
impose  conditions  upon  the  payment  of  it,  than  a  stranger 
would  have  had  if  he  had  been  the  purchaser  of  the  goods. 
A  sufficient  amount  in  value  of  the  goods  was  taken  by  tlie 
bank  to  pay  the  rent,  and  the  payment  was  in  effect  made  by 
Lambert  &  Co.  In  other  words,  Lambert  &  Co.  placed  the 
means  in  the  hands  of  the  bank  with  which  to  pay  the  rent. 

II.  The  bank  had  no  right  to  retain  the  building  without 
the  payment  of  the  reasonable  rental  value  thereof  to  the 
party  entitled  thereto.  The  contention  that  the  decree  of  the 
district  court  requires  the  bank  to  pay  double  rent  has  no 
foundation  either  in  fact  or  law.  It  paid  nothing  for  that 
part  of  the  stock  of  goods  necessary  to  pay  the  lien  for  rent. 
If  it  should  be  allowed  to  occupy  the  building  without  pay- 
ing the  assignees  of  Lambert  &  Co.  therefor,  it  would  have  it 
rent  free,  because  it  has  of  Lambert  &  Co.'s  goods  what  it 
agreed  was  sufficient  to  pay  the  rent,  and  as  a  consideration 
therefor  it  agreed  to  discharge  that  obligation. 

Counsel  for  the  bank  contend  that  when  they  paid  the  rent 
to  the  clerk  of  the  court  the  bank  was  entitled  to  be  subro- 
gated to  the  rights  of  the  Bacons,  or  of  Bolton,  their  assignee. 
It  is  also  claimed  that  the  bank  is  entitled  to  be  subrogated 
to  the  rights  of  Lambert  &  Co.  or  their  assignees.  We  fail 
to  find  in  the  record  any  authority  for  the  application  of  the 
doctrine  of  subrogation.  When  the  bank  paid  the  rent  to 
the  clerk  it  discharged  its  own  obligation.  It  was  not  entitled 
to  take  the  place  of  any  one  ;  and  Lambert  <fe  Co.  having 
assigned  the  rights  to  the  occupancy  of  the  building,  the 
assignee  and  the  bank  had  no  relation  to  each  other  to  which 
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subrogation  should  apply.  As  we  have  seen,  the  bank  under- 
took to  pay  the  rent  as  part  of  the  purchase  price  of  the 
goods.  When  it  discharged  that  obligation — its  own  obliga- 
tion— it  had  no  right  to  be  substituted  for  any  one.  But  a 
conclusive  reason  why  there  is  no  right  of  subrogation  is  that, 
when  the  bank  purchased  the  goods,  the  purchase  price 
thereof  was  the  full  amount  of  the  indebtedness  of  Lambert 
&  Co.  to  the  bank.  This  was  the  amount  of  the  bid  over  and 
5j'*  above  the  rent  which  the  pnrchaeer  of  the  goods  assumed  to 

pay.      .   ^ 

We  think  the  decree  of  the  district  court  is  correct,  and 
it  is  Affirmed. 


The  State,  ex  rel.  McDonald,  v.  De  Kkuif  et  al.     (Two 

cases.) 

The  Same  v.  Ellis  &  Slattbbly  et  al. 

The  Same  v.  Wing  &  Bbckwith. 
The  Same  v.  Coad  et  al. 

The  Same  v.  Oheistainy  et  al. 

The  Same  v.  Lkland  et  al. 

The  Same  v.  Kelly  &  Co.  kt  al. 

1.  Intoxicating  Liquors :  actions  for  penalties  on  bonds  of  per- 
sons HOLDING    permits:    MOTION  TO  DESMrSS:  NUMEROUS  GROUNDS 

CONSIDERED.  Actions  by  a  citizen,  as  relator,  to  recover  upon  bonds  of 
persons  holding  permits  to  sell  intoxicating  liquors,  for  penalties  incur- 
red by  a  violation  of  the  law.  Motions  to  dismiss,  and  to  strike  the 
petitions  from  the  files,  were  made,  based  on  numerous  grounds  not  set 
out  in  the  opinion;  but  held  that  some  of  these  grounds,  questioning 
the  right  of  a  private  citizen  to  maintain  such  actions,  were  not  well 
taken;  following  State  v.  Mainland,  71  Iowa,  543,  and  that  others  of 
them,  while  they  might  be  good  on  demurrer  or  answer,  were  not  good 
as  grounds  for  dismissing  the  actions  or  striking  the  petitions  from  the 
files. 
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Appeal  from  Sioux  Circuit  Court — Hon.  D.  D.  McCallum, 

Judge. 

Saturday,  October  8. 
Zink  (b  Gosselin^  and  CoUj  Mg  Vey  <6  Clarkj  for  appellant. 

Burke  dk  Hewitt^  Wm.  Ilatchinaon^  Argo  <&  MoDuff^^ 
and  W.  H,  Palmer^  for  appellees. 

Per  curium.  These  cases  involve  substantially  the  same 
question  as  the  case  of  StatCy  ex  rel.  Hinkley^  v.  MartZand^ 
71  Iowa,  543.  Counsel  for  appellee  claim  that  there  are  other 
questions  in  these  cases,  and  they  tiled  additional  abstracts 
in  which  they  show  that  there  were  other  grounds  of  the 
motion  to  dismiss  than  those  set  out  in  appellant's  abstract. 
They  urge  that  as  no  errors  are  assigned  on  these  other 
grounds,  the  appeal  cannot  be  entertained  because  it  will  be 
presumed  that  the  circuit  court  based  its  decision  upon  some 
ground  not  assigned  as  error. 

Whatever  the  rule  may  be  ordinarily  as  to  the  necessity 
of  assigning  errors  on  all  the  grounds  of  a  motion,  we  need 
not  now  determine,  because  these  additional  grounds  of  the 
motion  do  not  appear  to  us  to  be  proper  by  way  of  demurrer 
or  answer.  They  are  not  proper  as  grounds  of  a  motion  to 
dismiss. 

Following  the  case  above  cited,  the  judgment  of  dismissal 

in  these  cases  will  be 
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BioKLiN,  Winzer  &  Co.  v.  Kendall  et  al. 

1.  Appeal :  when  it  ltes:  motion  to  strike  plba.    Under  §  3164,  par. 

4,  of  the  Code,  an  appeal  will  lie  from  an  order  oveiruling  a  motion  to 
strike  from  the  files  an  amended  petition  of  intervention,  when  snch 
motion  assails  the  riprht  of  the  intervenor  to  recover  on  such  amended 
petition.    (See  First  Nat.  Bank  of  Leon  v.  QUI,  50  Iowa,  425.) 

2.  Pleading:   attachment:   amrndmrnt  bt    intbrvenor    after 

judgment  and  sale.  An  amendment  after  judfi^ment  maybe  allowed 
to  conform  a  pleading  to  other  proceedings,  but  where  an  amendment 
by  an  intervenor  in  an  attachment  case  sets  up  new  issues,  it  comes  too 
late  after  judgment  upon  his  orignal  petition  and  a  sale  of  the  attached 
property.    (See  Code,  §  8016.) 

Appeal  from  Louiaa  District  Court  —  Hon.  David  Rfan, 

Judge. 

Monday,  October  10. 

Action  by  attachment.  Garrett  intervened,  claiming  the 
property  attached.  After  various  proceedings,  a  judgment 
upon  default  was  rendered  against  plaintiffs,  in  favor  of  the 
intervener,  from  which  plaintiffs  appeal. 

S.  L.  Glasgow^  Dodge  <b  Dodge  and  D,  N.  Sprague^  for 
appellants. 

j6'.  W.  Tatlock  and  Newman  cfe  Blahe^  for  appellees. 

Beck,  J. —  I.  The  facts  of  the  case,  briejfly  stated,  are  as 
follows: 

In  1881,  plaintiffs  brought  an  action  by  attachment  against 
defendant  Kendall,  and  certain  goods  were  seized  under  a 
writ  issued  in  the  case.  Garrett  tiled  his  petition  of  inter- 
vention m  the  action,  claiming  to  be  the  owner  of  the  goods, 
and  praying  that  he  might  be  so  adjudged,  and  might 
recover  costs.  Plaintiffs  answered  this  petition,  denying 
Garrett's  ownership  of  the  property.  At  the  first  term  of 
the  court,  in  1882,  plaintiffs  recovered  judgment  against 
defendant  Kendall,  and  an  order  was  made  for  the  sale  of 
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the  property.  At  the  same  time  the  cause  was  tried  upon 
Garrett's  petition  of  intervention,  and  judgment  rendered 
for  plaintiffs.  Garrett  appealed,  and  the  judgment  was 
reversed.  See  60  Iowa,  414.  Pending  this  appeal,  the 
goods  were  sold  on  execution,  and  the  funds  immediately 
paid  to  plaintiffs;  no  supersedeas  having  been  taken  on  the 
ap]>eal. 

In  1884,  after  the  cause  was  remanded,  another  trial  was 
had,  upon  the  petition  of  intervention,  to  a  jury,  and  a  ver- 
dict wag  rendered,  finding  the  title  and  right  of  possession 
of  the  property  in  the  intervenor.  The  verdict  does  not  find 
the  value  of  the  property,  or  the  intervener's  damages.  TJj)on 
this  verdict  a  judgment  for  costs  was  rendered.  No  other 
judgment  was  had  thereon.  Plaintiffs  appealed  from  the 
judgment,  which  was  affirmed.  See  66  Iowa,  703.  An 
execution  was  issued  on  the  judgment  for  costs,  which  was 
paid  in  full  by  plaintiffs.  Afterwards  the  intervenor  filed  a 
motion  for  judgment  on  the  verdict  for  the  value  of  the 
property,  and  ordering  the  restitution  thereof,  or  its  value.  The 
court,  upon  this  motion,  rendered  a  judgment  declaring  that  the 
intervenor  is  entitled  to  the  possession  of  the  property;  and 
that  one  B.  B.  Cole  is  owner  of  the  interest  and  rights  of 
Garrett,  and  any  further  proceedings  upon  the  judgment 
may  be  prosecuted  in  his  name.  The  court  did  not  deter- 
mine  the  value  of  the  property,  and  rendered  no  judgment 
therefor.  This  was  in  April,  1886.  No  appeal  was  taken 
from  the  judgment. 

In  February,  1887,  the  intervenor  filed  an  amendment  to 
his  original  petition  of  intervention,  reciting  the  proceedings 
in  the  case,  and  alleging,  among  other  things,  that  no  judg- 
ment could  have  been  rendered  for  damages  withouX  an 
amendment  of  the  intervening  petition,  and  claiming  to 
recover  for  the  destraction  of  intervenor's  business,  for  the 
conversion  of  the  goods  maliciously  and  wrongfully,  and  for 
malicious  trespass,  alleged  in  the  amendment.  The  plaint- 
iffs moved  to  strike  this  amendment  on  various  grounds. 
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which  are  sabstantially  to  the  effect  that  it  was  not  made  in 
time.  The  motion  was  overruled,  and  plaintiffs,  standing  on 
their  motion,  declined  to  answer  the  amendment.  There- 
upon a  default  was  entered,  and  judgment  rendered  against 
plaintiffs  for  damages,  as  claimed  by  the  amended  petition. 
From  the  decision  of  the  court  overruling  plaintiffs'  motion  to 
strike,  and  in  entering  a  default  and  judgment,  plaintiffs 
appeal. 

II.  The  question  involving  plaintiffs' right  to  appeal  from 
the  order  overruling  the  motion  to  strike  the  amended  peti- 
tion is  raised   by  the   intervenor.      We   think, 

1.  APPEAL* 

When  It  lies:     under  Code,  S  3164,  par.  4,  which  secures  the 

motion  to  »  »  r  J 

strike  plea,  right  ot  appeal  from  "  an  intermediate  order 
involving  the  merits,  and  materially  affecting  the  final  decis- 
sion,"  the  plaintiffs'  right  to  appeal  is  clear.  The  motion  to 
strike  assails  the  right  of  the  intervenor  to  recover,  upon  his 
amended  petition.  It  is  in  the  nature  of  a  demurrer,  which 
admits  all  the  facts  alleged,  yet  denies  the  right  of  action, 
upon  the  ground  of  matters  appearing  in  the  pleadings  and 
iu  the  record.  The  order,  therefore,  overruling  the  motion 
involved  the  meri^ts  of  the  controversy,  and  materially 
affected  the  decision  of  the  case,  and  an  appeal  may  be  taken 
therefrom.  This  precise  point  was  determined  in  First  Nat. 
Bank  of  Leon  v,  Gill^  50  Iowa,  425. 

III.  In  our  opinion,  the  amendment  upon  which  judg- 
ment was  rendered  was  not  filed  in  time.     Two  trials  had 

been  had  on  the  oris^inal  petition,  on  the  first  of 

2    PLBADITfOI  *»  X  ' 

kitHchment:    which  a  ludsment  was  entered  for  costs,  which 

amendment  jo  j 

afteMudg^^'  ^^®  Collected,  and  on  the  second  a  judgment  estab- 
mentandsaie.  J  jgliing  in  tervenor's  rights  to  the  property  was  had. 
Surely,  the  case  upon  the  last  judgment,  at  least,  was  disposed 
of:  it  was  a  final  judgment.  The  fact  that  the  intervenor 
did  not  and  could  not,  upon  his  original  petition,  recover 
the  value  of  the  property,  or  other  damages,  does  not  per- 
mit him  to  regard  the  case  as  pending  for  an  indefinite  time, 
and  to  present,  by  amendment,  new  claims^  new  causes  of 
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action,  aud  new  issues.  Code,  §  2689,  which  permits  a  party 
'^at  any  time"  to  amend  his  pleadings,  contemplates  that  it 
shall  be  done  pending  the  proceedings  in  the  case,  and  not 
after  the  case  is  decided,  the  rights  of  the  parties  settled,  and 
a  judgment  entered  finally  disposing  of  the  questions 
involved.  If  a  party  may  amend  a  pleading  in  nine  months 
or  a  year  after  final  judgment,  he  could  do  so  in  five  or  ten 
yeai-s. 

Judgments  are  settlements  of  controversies,  and  parties 
cannot  be  permitted  to  relitigate,  after  judgments,  by  filing 
new  pleadings  raising  new  issues.  Amendments  under  the 
statute,  in  proper  cases,  may  be  made  "  at  any  time  "  during 
the  pendency  of  the  action;  but  when  there  ceases  to  be  a 
case  for  litigation,  when  the  plaintiff's  claim  is  merged  in  a 
judgment,  and  the  rights  of  the  parties  involved  in  the  issues 
are  decided  and  settled  by  a  judgment,  then  all  pleadings  must 
cease.  It  may  be  that  after  judgment  an  amendment  may  be  per- 
mitted to  conform  a  pleading  to  the  proceedings,  but  this  is 
very  different  from  an  amendment  setting  up  new  claims  or  new 
issues.  Code,  §  3016,  provides  that  a  claimant  of  attached 
property  may,  before  sale  thereof,  present  his  petition  set 
ting  out  his  claim.  This  provision  cannot  be  applied  to 
amendments  presenting  new  issues,  as  in  the  amendment  to 
tlie  intervener's  petition.  The  property  attached  was  sold 
before  the  amendment  was  filed.  The  section  cited  gives  no 
support  to  the  claim  of  right  to  amend  at  the  time  the 
amendment  was  made. 

Wo  reach  the  conclusion  that  the  district  court  erred  in 
overruling  the  motion  to  strike  the  amendment  to  the  inter- 
vener's petition. 

Kevebbed. 
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McCoNNELL    ET    AL.  V.    DeNHAH   ET  AL. 

1.  Pleading:  no  relief  abkbd:  dishissal.    Where  no  jadffment  or 

other  relief  is  asked  af^inst  one  of  several  defendants,  the  petition  may 
properly  be  dismissed  as  to  him. 

2.  Chattel  Mortgage:  interest  of  hortoagob:  levy  on.    A  mort- 

gagor of  personal  property  has  no  such  interest  therein  as  can  be  levied 
upon  and  sold,  and  no  lien  can  be  obtained  by  the  process  of  such  levy. 
{Gordon  v.  Hardin,  SS  Iowa,  550,  and  Vanslyckv.  Mills,  34  Id.,  375,  fol- 
lowed.) 

3.  Levy:  release  of  releases  lien.    The  lien  on  personal  property 

secured  by  a  levy  is  necessarily  released  when  the  levy  is  released,  and  a 
reservation  of  the  lien  is  of  no  effect. 

4.  Qarnishment :  no  lien  on  property  escuRED.    By  the  process  of 

garnishment  no  lien  is  secured  upon  the  property  in  the  hands  of  the 
garnishee,  but  only  a  personal  obligation  of  the  garnishee.  (See  Mooar 
V.  ira/ifc<?r,  46  Iowa,  1C4.) 

5.  Chattel  Mortgage:  hortoagbb  in  possession:   garnishment: 

equitable  jurisdiction.  Where  mortgaged  chattels  are  in  the  hands 
of  the  mortgagee,  and  he  has  been  garnished  by  a  creditor  of  the  mort- 
gagor, or  by  a  subsequent  incumbrancer,  the  remedy  at  law  is  adequate 
and  complete,  and  there  is  no  occasion  to  resort  to  equity,  unless,  possi- 
bly, the  mortgagee  is  insolvent  and  is  squandering  the  property. 

Appeal  from  MaJiasJca  Circuit  Cov/rL 

Monday,  Octobee  10. 

Action  in  equity,  judgment  for  the  defendants,  and  plaint- 
ifls  appeal. 

John  F.  &  W,,  E.  Lacey^  for  appellants. 
Lafferty  <j6  Morgan^  for  appellees. 

Seevebs,  J.  It  is  stated  in  the  petition  that  the  plaintiffs 
recovered  a  judgment  against  the  defendant  Denham,  on 
which  an  exeeution  was  issued,  and  levied  on  certain  personal 
property  on  which  he  had  executed  a  mortgage  to  the  defend- 
ant Wilcox,  and,  in  substance,  it  is  stated  that  the  mortgage 
is  void  as  against  the  creditors  of  the  mortgagor ;  that,  after 
the  levy  upon  said  property,  the  defendant  Wilcox  served 
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upon  the  sheriff  a  notice  that  she  claimed  it  under  the  mort- 
gage, and  thereupon  the  possession  of  the  property  was  sur- 
rendered to  Mrs.  Wilcox,  without  prejudice  to  the  plaintiffs' 
lien  under  the  levy ;  that,  while  the  property  was  in  posses- 
sion of  Mrs.  Wilcox,  the  plaintiff  caused  her  to  be  garnished  ; 
that  the  plaintiff  has  no  adequate  remedy  at  law  ;  and  the 
relief  asked  is  that  a  receiver  be  appointed  to  take  charge  of 
the  property,  and  the  amount  due  on  the  mortgage  be  ascer- 
tained, the  mortgage  be  declared  void,  the  property  sold,  and  ' 
the  plaintiff  recover  a  judgment  against  Mrs.  Wilcox,  and 
for  general  relief.  In  an  amended  petition  it  is  stated  that 
Mrs.  Wilcox,  wlien  she  obtained  possession  of  the  property, 
surrendered  such  possession  to  the  mortgagor,  and  he  has 
been  using  and  selling  the  same,  and  had  realized  a  large 
sum  of  money  tlierefrom  ;  that  plaintiff  had  caused  another 
execution  to  issue  on  said  judgment,  and  had  caused  the 
property  then  in  the  hands  of  the  mortgagor  to  be  again 
levied  upon  ;  that  the  sheriff,  by  the  direction  of  the  plaint- 
iff, surrendered  the  possession  obtained  to  said  mortgagee  and 
her  agents,  Lafferty  &  Morgan,  and  the  latter  placed  said 
property  in  the  hands  of  the  mortgagor ;  that,  while  said 
property  was  in  the  hands  of  Lafferty  &  Morgan,  they  were 
garnished,  and  they  are  made  defendants.  The  relief  asked 
was  that  a  receiver  be  appointed,  and,  in  addition  thereto, 
relief  substantially  the  same  as  in  the  original  petition  was 
asked,  but  no  judgment  or  other  relief  was  asked  against 
Lafferty  &  Morgan.  Afterwards  another  amended  petition 
was  filed,  making  W.  P.  Hawkins  a  defendant,  and  stating 
that  he  is  in  possession,  and  assumes  the  right  to  dispose  of 
said  property,  and  a  judgment  for  $1,000  is  asked  against 
him,  and  that  his  right  to  said  property  be  cut  off  and 
barred. 

The  mortgagor,  Denham,  and  the  mortgagee,  answered  the 
petition,  asserted  the  validity  of  the  mortgage,  and  that  the 
indebtedness  secured  thereby  was  actually  (fne  and  unpaid. 
They  denied  all  fraud  and  conspiracy.     Hawkins  also  tiled 
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HcConnell  e 

nl.  T.  Danham  nt  a'  J 

,■'/            «idpr>.p- 

HI 

McCoNNKLL    ET 

AL.V.  r-:  .'^           .tterBBUted 
/  ■'            hat,  prior  to 
°'                    cords  for  liens 
^vor  of  plaiDtJif 
,  its  ti>  him,  the  peli- 
can aUo  filed  Hn  anewer. 

tail  to  state  in  their  printed 
)f  relief  they  deem  the  plaint- 
against  whom  a  judgment  h 
eatly  regret.  We  shall  there- 
is  no  judgment  or  other  epe- 
lings  against  Lafferty  &  Mer- 
ited, and,  as  to  them,  the  peti- 
>laintiff  is  not  entitled  to  any 
I  he  ia,  as  we  find,  a  good  faith 
insel  for  the  appellants  do  not, 
their  argument.  The  only 
the  plaintiff  is  entitled  to  any 
1  this  question  we  proceed  to 

for  the  appellants  to  claim — 
randulent  and  void  as  against 
canse  of  the  frandulent  acts 
ind  mortgagee  ;  but  we  think 
ireon.  "We  therefore  content 
oar  opinion  there  ia  no  evi- 
can  be  fairly  based.  Conn- 
tion  is  that  plaintifi^  is  entitled 
1  there  may  be  after  the  satis- 
;gage,  and  that  there  is  such 
r  claims  has  been  clearly  estnb- 
:s  insisted  that  the  plaintiff 
■ty  described  in  the  mortgage, 
f  made  by  the  sheriff,  and  that 
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"»Jien,  a  receiver  should  be  appointed  ;  and  of' 
Si  must  be  that  there  is  a  right  to  proceed  in 
"•iS  beeu  held  that  a  mortgagor  of  personal 
'ii  iaterest  therein  as  can  bo  levied  upon 
Sjlardin,  33  Iowa,  550;  Vanslyck  v. 
^^iTiia  being  so,  no  lien  on  the  property 
._  wy  6uch  levy,  Besides  this,  the  levy  was 
.r,autarily  by  the  plaintiff,  who,  however,  claims 
_.  ais  may  be  done,  and  the  Hen  retained,  because  the 
.  t.Evv:re-  plaintiff  declared  that  the  liea  was  not  released. 
leaaesiien.  But  we  thiut  that  it  clearly  follows  that  when 
the  levy  is  released,  the  lien  obtained  by  the  levy,  conceding 
one  was  obtained,  clearly  ceases  to  exist.  This,  it  seems  to 
118,  mnst  he  so, 

III.  Was  a  lien  of  the  mortgaged  property  obtained  by 
the  garnishment  of  Mrs.  Wilcox  ?  We  think  not.  There  is 
no  statute  which  so  provides,  and  no  authority  is 
ileii'oDpwp-  cited  which  so  holds.  On  the  contrary,  it  was 
eriysecured.  jj^i^  j^  ^ooor  V.  Walh&r,  46  lowa,  164,  that  no 
Hen  on  attached  property  can  be  so  obtained. 

IT.  But  we  understand  counsel  to  make  the  broad  claim 
that,  when  the  mortgagee  has  not  taken  possession  of  the 
B.  uBATTEi.  mortgaged  property,  an  action  in  equity  may  be 
mnr^Bcee  ia    maintained    by  a   subsequent  incumbrancer   or 

fcarnisiimeDc:    Creditor,  a  receiver  appointed,  and  the  rights  of 
equiHibie  ,,     ,  ,         .■  1    .  ,  .  r 

lurisdiciion.     all  the  parties   be  adjusted   m  sucu  action,     in 

support  of  this  proposition,  High,  Kec.,  §§  420,  682,  686,  is 
cited.  Whether  this  should  be  the  rule  under  the  statutes  of 
this  state  we  have  no  occasion  to  determine,  for  the  reason 
that  the  petition  states  that  Mrs.  Wilcox  was  in  possession, 
and  was  garnished  at  the  time  she  had  possession  of  the  mort- 
gaged property.  This  being  so,  the  rule  invoked  by  couusel 
has  no  application,  because  it  never  has  been  applied  in  a  case 
where  the  mortgagee  was  in  possession.  In  such  case,  there 
is  no  necessity  to  resort  to  ee^uity.  The  remedy  atlawisfuU 
and  complete,  unless,  possibly,  the  mortgagee  is  insolvent, 
ToL.  LXXII— 32 
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and  is  sqiianderiag  the  property.  The  fact  that  Mrs.  "Wilcox 
surrendered  the  possession  of  the  property  to  the  mortgagor, 
and  that  he  was  disposing  of  it,  and  appropriating  the  pro- 
ceeds to  his  own  use,  is  immaterial,  for  the  right  of  the 
plaintiff,  and  liability  of  Mrs.  Wilcox,  were  fixed  by  the  gar- 
nishment. For  some  unknown,  but  for  a  sufficient,  reason, 
it  must  be  assumed,  the  plaintiff  did  not  pursue  the  plain 
and  speedy  remedy  at  law  which  could  have  been  invoked  in 
such  case,  but  saw  proper  to  institute  this  proceeding,  which 
in  our  opinion,  under  well-established  rul^s,  cannot  be  done. 

Affibmed. 
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Keding  v.  Anderson  bt  al. 

1.  Uninoorporated  Association;  lbise  to:  validity.  While  an 
unincorporated  association  is  not  competent  to  acquire  an  interest  in 
lands  by  deed  or  grant,  yet  it  may,  throa^rb  its  officers  or  members, 
enter  into  a  valid  lease  of  premises  for  its  use.  (Compare  KelUr 
V.  Tracy,  11  Iowa,  530,  and  I^eicia  v,  Tilton,  64  Id.,  220.)  Accordingly, 
held  that  a  lease  of  a  hall  made  by  plaintiff  to  a  post  of  the  Grand 
Army  of  the  Republic,  sigrned  on  behalf  of  the  post  by  its  principal  offi- 
cers, and  ratified  by  the  post,  was  bindingf  on  the  plaintiff. 

Appeal  from   Biiena    Vista  District   Court  —  Hon.  Lot 

Thomas,  Jvdge, 

Monday,  October  10. 

Action  in  chancery  to  enjoin  defendants  from  committing 

trespasses  by  breaking  and  entering  into  a  hall  or  room  in  a 

building  owned  by  plaintiff.     A  temporary  injunction  was 

allowed,  which,  after  answer,  upon  motion  supported  by  aflS- 

.  davits,  was  dissolved.     Plaintiff  appeals. 

Goldsmith  <j6  Hart^  for  appellant. 

Robinson  <&  Milchi^ist,  for  appellees. 

Beck,  J. — I.     The  petition  alleges  that  defendants  have 
committed  frequent  acts  of  trespass  by  breaking  and  entering 
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a  room  or  hall  in  a  building  owned  by  plaintiflF,  and  threaten 
to  repeat  such  trespass.  It  is  alleged  that  defendants  are 
insolvent,  and  an  injunction  is  demanded  to  avoid  a  multi- 
plicity of  suits.  The  defendants,  in  their  answer,  allege  that 
tliey  are  members  of  a  post  of  the  Grand  Army  of  the  Repub- 
lic, which  acquired  the  right  to  the  use  and  occupancy  of  the 
hall  in  question  under  a  lease  signed  by  plaintiff  and  the 
priHcipal  officers  of  the  post,  and  that  the  lease  was  ratified 
by  the  post,  and  all  rent  due  was  paid  or  tendered  by  it  to 
plaintiff.  The  affidavits  support  the  allegations  of  the  peti- 
tion, and  show  that  defendants  entered  the  hall  as  members 
of  the  post,  in  the  exercise  of  the  right  acquired  under  the 
lease,  and  that  the  post  is  an  unincorporated  association  of 
those  who  had  served  in  the  armies  of  the  Union  during  the 
war  of  the  rebellion.  A  copy  of  the  lease  is  attached  to  the 
answer  as  an  exhibit,  and  is  of  the  character  and  effect  as 
alleged  in  defendants'  answer.  It  expresses  a  contract  rent- 
ing the  hall  to  the  post,  which  Ib  bound  thereby  to  pay  rent. 
It  is  signed  by  plaintiff  and  one  of  the  defendants,  P.  T. 
Anderson,  to  whose  signature  is  attached  the  words,  "  Post 
Com.  and  Oomt." 

II.  The  plaintiff  insists  that  the  lease  is  void  upon  the 
sole  ground  that  it  is  made  to  an  unincorporated  association. 
No  questions  are  raised  in  the  case  other  than  those  involved 
in  this  objection.  While  it  is  true  that  an  unincorporated 
association  is  not  competent  to  contract,  or  acquire  an  inter- 
est in  lands  by  deed  or  grant,  yet  it  is  not  true  that  no  right 
or  obligation  passes  to  or  from  the  persons  constituting  the 
association  thereunder.  The  person  making  a  contract  in 
the  name  oi  such  an  association  is  personally  bound  thereby, 
and  the  members  of  the  association  assenting  to  the  contract 
are  bound  in  the  same  way.  Lewis  v,  Tilton^  64  Iowa,  220  ; 
Keller  V.  Tracy,  11  Id.,  530.  (See  Code,  §  1068.)  Now, 
there  cannot  be  a  contract  in  which  one  of  the  parties  is 
bound  and  the  other  is  not  bound.  It  must  be  binding  on 
both.     It  follows  that,  where  a  contract  is  made  with  an 


\ 


\. 


«  •■ 


fc  •• 


■  ♦ 


500 


SUPREME  COURT  OF  IOWA, 


The  State  v.  KIrkpatrick. 


unincorporated  association,  or  a  part  of  them,  the  other  con- 
tracting party  is  boand  by  the  contract.  In  the  case  before 
US  the  officer  of  the  association  signed  a  lease,  and  is  person- 
ally bound  thereby.  His  associates,  assenting  to  the  lease, 
are  bound  in  the  same  way.  They,  or  the  association,  per- 
form their  part  of  the  contract,  and  pay  or  tender  the  rent  as 
it  becomes  due.  The  law  will  not  permit  plaintiff  to  recog- 
nize the  lease  as  long  as  it  serves  his  purpose,  and,  after  that, 
renounce  and  declare  it  void,  and  oust  the  association  or  the 
associates  from  the  premises. 

The  fact  that  the  contract  secures  a  leasehold  interest  in 
lands  will  not  defeat  the  rights  and  obligations  of  the  parties 
thereto.  There  are  scores  of  unincorporated  associations,  for 
various  purposes,  in  the  state,  whose  business  requires  the 
use  of  rooms,  halls  and  offices,  which  are  rented  and  occa- 
pied  by  them.  It  would  astonish  the  profession  to  learn, 
from  our  decision  in  this  case,  that  leases  in  the  name  of  such 
associations,  signed  by  their  officers  or  committees,  are 
utterly  void,  and  that  the  associates  and  their  representatives 
may  be  turned  out  as  trespassers  at  the  will  of  the  landlords. 

The  order  dissolving  the  injunction  is 

Afftbmed. 
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Thb  State  v.  £ibkpatriok. 

1.  Larceny :  svmBNCB  on  appbal.  This  court  will  not  set  aside  a  ver- 
dict of  guilty  for  the  want  of  evidence  simply  because  the  evidence  sap* 
porting  it  is  not  strong. 


2.  — :  POSSESSION  OF  stolen  pbopertt:  bzpulnatiok:  bubdbn  of 
PBOOF.  On  a  trial  for  larceny,  where  the  defendant  admitted  that  he 
had  the  stolen  goods  in  his  possession,  but,  as  a  witness,  gave  a  some- 
what explicit  explanation  of  his  possession,  the  court  instructed  the  jury 
that  they  would  be  justified  in  finding  him  guilty  unless  ho  had.  satia- 
fied  them  that  his  possession  of  the  goods  was  not  obtained  by  stealing^ 
them.  Held  error,  as  being  equivalent  to  saying  that  he  had  the  bordeu 
tx>  establish  that  his  possession  was  innocent;  whereas  he  was  entitled 
to  be  acquitted  if  his  explanation  was  sufficient  to  raise  a  reasonable 
doubt  of  his  guilt.  (State  v,  Etneraon,  48  Iowa,  174,  followed,  and 
other  cases  cited.) 
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Apjpeal  from  Wapello  District  Court, 

Monday,  Ootobeb  10. 

The  defendant  was  indicted  for  the  crime  of  larceny. 
There  was  a  trial,  which  resulted  in  a  verdict  of  guilty,  and 
a  judgment  of  imprisonment  for  two  years  and  six  months. 
He  appeals. 

A.  i\r.  Yancey  and  H.  B.  Rendershott^  for  appellant, 

A,  J.  BaJcer^  Attorney-general^  for  the  State. 

Adams,  Ch.  J. — The  defendant  was  charged  with  the  steal- 
ing of  certain  watches  and  jewelry,  some  of  which  it  is  con- 
ceded he  had  in  his  possession  after  the  theft. 

I.  The  defendantjinsists  that  the  evidence  is  wholly  insuf- 
ficient to  sustain  the  verdict.  While,  as  we  read  the  evi- 
1.  LARCEN7:     dence,  it  does  not  appear  to  us  to  be  strong,  we 

appeal.  canuot  say  that  there  was  such  lack  of  evidence 

as  would  justify  us  in  disturbing  the  verdict. 

II.  The  defendant  complains  of  an  instruction  given  by 
the  court,  a  part  of  which  is  in  these  words:  "As  the 
« ^^    defendant  admits  that  he  had  the  watches  and 

sto?en"prop-  chaius  in  his  possession  on  the  J  9th  of  Septem- 
Stum:*^burdeQ  ber,  you  would  be  justified  in  finding  him  guilty, 
o  proo .  unless  he  has  satisfied  you  that  his  possession  at 
that  time  was  not  obtained  by  stealing  them."  The  unex- 
plained possession  by  the  defendant  of  recently  stolen  prop- 
erty is  a  circumstance  against  him,  and  will  justify  a  convic- 
tion, unless  there  is  such  evidence  of  good  character,  or  other 
circumstances,  as  to  raise  a  reasonable  doubt  of  guilt.  The 
case  before  us,  however,  is  not  one  of  unexplained  possession. 
A  somewhat  explicit  explanation  was  given  by  the  defend- 
ant as  a  witness.  As  touching  the  explanation,  the  jury,  as 
we  understand,  was  instructed,  in  substance,  that  to  render  it 
of  any  avail  it  should  be  satisfactory.  In  our  opinion,  the 
jury  should  have  been  instructed  to  acquit,  if  the  explana- 


■  f 


i*  '• 


^::..\ 


■\  '' 


'» 


502 


STJPREME  COURT  OF  IOWA, 


AUen  T.  Allen. 


>    / 


tlon  was  sufficient  to  raise  a  reasonable  doubt  of  guilt.  In 
State  V.  Emerson^  48  Iowa,  174,  substantially  the  same  ques- 
tion arose,  and  the  court  said:  "When  a  reasonable  doubt 
exists  as  to  the  character  of  the  recent  possession,  whether  it 
be  innocent  or  guilty,  a  reasonable  doubt  exists  as  to  the 
defendant's  guilt.  If  such  doubt  exists,  he  cannot  be  con- 
victed. Now,  such  doubt  may  arise  in  the  minds  of  the  jury 
upon  less  than  a  preponderance  of  the  evidence.  It  was 
therefore  erroneous  to  direct  the  jury  that  they  could  find  the 
defendant  guilty,  unless  defendant,  by  a  preponderance  of 
the  testimony,  reasonably  satisfied  them  that  his  possession 
of  the  cattle  was  innocent."  See,  also.  State  v.  Merrick^  19 
Me.,  398;  Hall  v.  State,  8  Ind.,  439;  State  v.  Henry,  48 
Iowa,  403;  Heed  v.  State,  25  Wis.,  421. 

In  our  opinion  the  instruction  cannot  be  sustained. 

Kevbrseo. 
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1.  Divoroe:  failuab  of  defendant  to  pay  teuporabt  alimony: 
coNTEicPT:  stbikinq  ANSWER  FR03I  Fii<E8.  A  defendant  in  a  divorce 
suit  is  not  in  contempt  of  coui-t  by  refusing  or  failing  to  obey  an  order 
to  pay  temporary  alimony,  and  it  is  error  to  strike  his  answer  from  the 
files  on  accoont  of  such  refusal  or  failure.  (Compare  Peel  v,  Peel^  bO 
Iowa,  521,  and  Baily  v.  Baily,  69  Id.,  77.) 

Appeal  from  Jaokaon  Circuit  Court  —  Hon.  A.  J.Lbffikg- 

well,  Judge. 

Monday,  Ootobbb  10. 

This  is  an  action  for  divorce.     Tiiere  was  a  decree  for  the 
plaintiff,  and  the  defendant  appeals. 

D.  A.  Wynkoop,  for  appellant. 

Ellis  c&  McCoy,  for  appellee. 

RoTHROOK,  J. —  The  petition  was  filed  on  the  6tk  day  of 
January,  1886.     The  answer  was  filed  on  the  10th  day  of 
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February,  1866.  The  plaintiff  presented  a  motion  for  tem- 
porary alimony  on  the  11th  day  of  February,  1886.  A 
hearing  was  had  upon  the  motion  within  a  few  days  there- 
after, and  the  following  order  was  made:  "  Application  for  tem- 
porary alimony  sustained,  and  defendant  ordered  to  pay  the 
clerk  of  the  court  the  sum  of  $200  for  the  use  of  the  plaint- 
iff; said  sum  to  be  paid  within  twenty  days.  Defendant 
excepts."  The  defendant  failed  to  pay  the  money  required 
by  the  order,  and  on  the  24th  day  of  March,  1886,  the 
plaintiff  tiled  a  motion  to  strike  the  defendant's  answer  from 
the  files,  upon  the  ground  that  he  was  in  contempt  of  court 
by  reason  of  his  failure  to  pay  the  temporary  alimony.  This 
motion  was  heard  uponafEdavits  in  behalf  of  the  plaintiff,  and 
by  counter-affidavits  upon  the  part  of  the  defendant.  It 
appears  from  these  affidavits  that  the  defendant  not  only 
did  not  have  the  money  to  enable  him  to  comply  with  the 
order,  but  that  he  was  unable  to  procure  the  same;  and  upon 
the  argument  of  the  motion .  the  defendant  made  the  follow- 
ing offer:  "Now,  upon  the  argument  of  the  motion  to  strike 
defendant's  answer  from  the  files  because  of  non-payment  of 
alimony  ordered,  defendant,  in  open  court,  offers  to  turn  out 
all  personal  property  of  which  he  is  possessed,  save  his  wear- 
ing apparel,  upon  condition  that  the  plaintiff  herein  will  sat- 
isfy her  allowance  of  alimony  herein,  and  deliver  the  same  at 
once  to  the  plaintiff,  and  convey  the  same  by  good  and  suffi- 
cient bill  of  sale."  The  defendant  was  not  the  owner  of  anv 
real  estate.  The  motion  to  strike  the  answer  from  the  files 
was  sustained,  and  on  the  same  day  a  default  was  entered 
against  the  defendant  for  want  of  an  answer  in  said  cause; 
to  all  of  which  the  defendant  excepted.  The  court  proceeded 
within  a  few  days  thereafter  to  hear  the  evidence  in  behalf 
of  the  plaintiff,  and  decreed  a  divorce  as  prayed  in  the  peti- 
tion. The  defendant  appeared  at  the  hearing  for  the  purpose 
of  cross-examining  the  plaintiff's  witnesses.  The  question 
presented  for  our  determination  is  whether  the  court  was 
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authorized  to  strike  the  answer  from  the  files  for  failure  to  pay 
the  temporary  alimony. 

In  Peel  v.  Peely  50  Iowa,  521,  a  motion  was  made  to 
strike  the  defendant's  answer  from  the  files  for  a  failure  to 
comply  with  an  order  for  the  payment  of  temporary  alimony. 
The  defendant  oflered  to  show  cause  why  he  had  so  failed.  The 
offer  was  refused,  and  the  answer  was  stricken  from  the  files, 
and  the  cause  was  tried  upon  the  petition  and  evidence  intro- 
duced by  the  plaintiff.  It  was  held  that  the  ruling  of  the 
court  was  erroneous.  It  is  said,  in  that  case,  that  "  it  will 
not  do  to  hold  that  the  marriage  relation  may  be  dissolved  on 
the  ground  of  defendant's  inability  to  pay  a  sum  awarded  as 
alimony,  or  because  of  his  recusancy."  And  in  Baily  v. 
Bailt/j  69  Iowa,  77,  it  was  held  that  the  refusal  of  a  defend- 
ant in  a  divorce  proceeding  to  pay  a  judgment  for  temporary 
alimony  is  not  a  contempt  of  court,  and  does  not  deprive 
him  of  the  right  to  defend.  That  case  is  decisive  of  the 
case  at  bar.  The  distinction  sought  to  be  made  by  appellee's 
counsel  between  that  case  and  the  case  at  bar  does  not  seem 
to  us  to  be  well  taken.  In  the  cited  case,  an  order  was  made 
to  pay  the  temporary  alimony  by  a  certain  day,  "  and,  in 
default  of  such  payment,  then  judgment  therefor."  In  the 
case  at  bar,  there  was  an  order  to  pay  the  money  to  the  clerk 
by  a  day  named  in  the  order.  An  execution  could  have  been 
awarded  upon  this  order,  the  same  as  upon  a  personal  judg- 
ment. Section  3026  of  the  Code  requires  that  it  be  enforced 
by  execution. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  trial  upon  the  issues  raised  by  the  pleadings. 

Revebsed. 
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Sioux  City  &  Iowa  Falls  Town  Lot  &  Land  Co.  v.  Geif-  L^g  ^ 

FEY  ET  AL. 

1.  Public  Lands:  railroad  orant:  whbn  company  entitled  to 

LAND.  Plaintiff  daims  title  to  the  land  in  question  under  act  of  con- 
gress of  May  26,  1856,  granting  to  the  state  of  Iowa  lands  in  aid  of  the 
construction  of  certain  railroads,  and  the  act  of  the  general  assembly  of 
Iowa,  accepting  the  trust  and  granting  said  lands  to  the  Dubuque  & 
Pacific  Railroad  Company.  Bat  the  railroad  company  was  not  entitled 
to  the  land  upon  the  mere  survey  and  staking  out  of  the  line  of  its  road, 
nor  until  the  plat  of  the  survey  was  filed  in  the  general  land  ofiice  at 
Washington;  (see  cases  cited  in  opinion;)  and  until  it  became  so 
entitled  the  land  was  open  to  pre-emption.  And  since,  before  such  plat 
was  so  filed,  the  defendant  had  obtained  a  valid  pre-emption  right  upon 
which  he  afterwards  procured  a  patent  from  the  government,  held  that 
his  was  the  better  title. 

2.  Adverse  Possession :  title  by:  etidbncb.    Plaintiff *&  claim  of  title 

by  adverse  possession  to  the  land  in  controversy  is  not  supported  by  the 
evidence.    (See  opinion.) 

Appeal  from  Woodbury  District  Court. 

Monday,  Ootobbb  10. 

Aotion  in  equity  to  determine  the  ownership  of  certain 
real  estate.  Judgment  for  the  defendants,  and  plaintiff 
appeals. 

Joy^  Wright  (&  Sudsoriy  for  appellant. 

0.  G.  Tredway^  Curtis^  Earl  c&  Burdette  and  John  F. 
Duncombey  for  appellees. 

Seevebs,  J. —  The  plaintiff  claims  title  to  the  real  estate  in 
controversy  under  the  act  of  congress  approved  May  26,  1856, 
granting  to  the  state  of  Iowa  lands  in  aid  of  the  construction 
of  certain  railroads  in  said  state,  and  the  act  of  the  general 
assembly  of  the  state  of  Iowa  accepting  the  trust  and  grant- 
ing said  lands  under  certain  conditions  to  the  Dubuque  & 
Pacific  Railroad  Company,  under  which  the  plaintiff  claims.  It 
will  be  conceded  that  the  road  was  constructed,  and  the  lands 
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earned,  and  that  the  same  were  conveyed,  on  the  5th  day  of 
July,  1871,  by  the  state  to  the  corporation  by  which  the  road 
was  constructed.  The  plaintiff  claims  that  the  line  of  the 
road  was  definitely  fixed  when  such  line  was  surveyed  and 
staked  out  upon  the  surface  of  the  ground,  on  the  5th  day  of 
July,  1856,  and  that  the  rights  of  the  plaintiff's  grantors 
attached  at  that  time  thereto.  The  land  in  question  is  situa- 
ted within  the  six-mile  limit,  and  was  duly  certified  in  April, 
1863,  by  proper  ofllcers  of  the  government  of  the  United 
States,  to  the  state  of  Iowa,  for  the  use  of  the  corporation 
constructing  the  road.  The  defendants  contend  that  such 
certification  was  improperly  made,  and  that  no  title  to  the 
land  passed  to  the  plaintiff  under  tlie  land  grant,  for  the 
reason  that  the  lino  of  the  road  was  not  definitely  located 
until  October,  1856,  when  the  plat  of  the  road  as  located  was 
filed  in  the  proper  oflice  at  Washington  City;  prior  to  which 
time,  and  on  July  19,  1856,  as  the  defendants  contend,  the 
defendant  Griffey  obtained  a  pre-emption  right  on  said  land, 
which  he  afterwards  proved  up,  and  obtained  the  usual  cer- 
tificate issued  by  the  local  land-officers.  The  pre-emption 
entry  was  afterwards,  in  July,  1857,  canceled  by  the  commis- 
sioner of  the  general  land-office,  because  it  was  supposed  to 
conflict  with  the  railroad  grant.  Griffey,  however,  refused 
to  accept  the  money  paid  the  government  for  the  land,  or  to 
acquiesce  in  the  cancellation,  but  he  continued  with  more  or 
less  persistency  to  claim  the  land  under  his  pre-emption 
right,  until  finally  he  made  application  to  the  proper  author- 
ties  for  a  reinstatement  of  such  right,  and  for  a  patent  there- 
for. There  was  a  hearing  before  the  commissioner,  and  from 
his  decision  the  plaintiff  appealed  to  the  secretary  of  the 
interior,  who  affirmed  the  ruling  of  the  commissioner,  and 
thereunder  a  patent  was  issued  to  Griffey  on  June  80,  1882. 
Both  parties  claim  to  have  been  in  the  actual,  open,  exclusive 
and  notorious  possession  of  the  land,  on  which  the  plaintiff 
or  its  grantors  have  paid  the  taxes  ever  since  it  became  taxa- 
ble in  1872.     We  have  not  deemed  it  necessary  to  set  outth 
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acts  of  congress  and  of  the  state,  for  the  reason  that  the  sub- 
stance and  purport  thereof  are  fully  known  to  the  litigants 
and  the  profession.  It  should  possibly  be  stated  that  imme> 
diately  after  the  act  of  congress  of  May  15, 1856,  took  eflfect, 
the  commissioner  of  the  general  land-office  withdrew  from 
public  entry  or  pre-emption  the  land  in  controversy.  Notice 
of  such  withdrawal  was  received  at  the  local  land-office  in  Iowa 
prior  to  July  19,  1856.  But  in  June,  1856,  the  commis- 
sioner advised  the  local  land-offices  that  he  had  made  such 
order  by  mistake,  and  that  the  land  in  question  was  subject 
to  pre-emption. 

I.  The  first  question  to  be  determined  is  whether  under 
the  railroad  grant  the  right  of  plaintiff's  grantor  attached  to 
J  the  land  prior  to  the  19th  day  of  July,  1856, 

poadVrant^:  ^^^  *^^®  depends  ou  the  further  question  whether 
pwiy  entui'ed  *^®  survey  of  the  line  of  the  road  made  on  July 
to  land.  g^   1856,  and   staking  out    such    line,  can    be 

regarded  as  the  definite  location  of  such  line  as  required  by 
the  act  of  congress,  or  whether  such  location  should  not  be 
regarded  as  made  until  the  plat  of  the  survey  was  filed  in 
the  general  land-office,  in  October,  1856.  We  have  reached 
the  conclusion  that  the  mere  survey  and  staking  out  the  road 
on  the  surface  of  the  ground  is  not  such  definite  location  as 
required  by  the  act  of  congress,  but  that  such  location  cannot 
be  regarded  as  being  definitely  made  until  a  plat  of  such  survey 
is  filed  in  the  proper  office.  We  do  not  deem  it  necessary  to 
state  the  reasons  upon  which  this  conclusion  is  based,  for  the 
reason  that  this  court  is  committed  to  such  rule.  Chicago^ 
H.  I.  (&  P,  JS^y  Co.  V.  Grmnellj  51  Iowa,  476;  Iowa  Falls 
&  jS.  G.  R'y  Co.  V.  Beoky  67  Id.,  421.  And  we  think  the 
same  rule  has  been  adopted  by  the  supreme  court  of  the 
United  States.  Van  Wyck  v.  KnevalSy  106  U.  S.,  360;  1 
Sup.  Ot.  Rep.,  336;  Kansas  Pao.  R^y  Oo.  v.  DunmeyeVy 
113  TJ.  S.,  629;  5  Sup.  Ct.  Rep.,  566;  Grirmell  v.  Chicago, 
R.  L  <&  P.  R'y  Co.y  103  U.  S.,  739.  It  follows  that  the  land 
in  question  was  subject  to  pre-emption  on  the  19th  day  of 
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July,  1856,  and  that  no  right  thereto  passed  to  the  plaintiff 's 
grantor  under  the  railroad  grant  until  after  that  time,  and  as 
Griffey  obtained  a  valid  pre-emption  right,  which  he  proved 
up,  and  has  obtained  a  patent  from  the  government,  he  and 
those  claiming  under  him  have  the  better  title  to  the  land  in 
controversy,  unless  such  right  is  barred  by  the  statute  of 
limitations,  which  question  we  proceed  to  consider. 

II.  As  has  been  stated,  the  state  conveyed  the  land  in 
question  to  the  plaintiff's  grantor  in  1871.  Such  convey- 
«  .  ^^»—  anee,  we  think,  was  sufficient  to  give  the  plaintiff's 
titfebT:°°'  grantor  color  of  title;  and,  based  thereon,  the 
evidence.  plaintiff  claims  that  it  and  its  grantors  have  been 
in  the  actual,  visible,  notorious  and  exclusive  possession  of 
the  land,  under  a  claim  of  ownership,  for  more  than  ten  years 
prior  to  1863,  when  the  defendants,  with  force  and  violence, 
took  possession  of  said  premises.  The  evidence  as  to  pos- 
session is  exceedingly  unsatisfactory.  But  it  sufficiently 
appears  that  Griffey  was  in  possession  for  a  time  during  1856, 
and  that  he  moved  the  house  built  by  him  from  the  premises 
during  the  succeeding  winter.  He,  however,  commenced 
the  erection  of  another  house  in  1857,  but  he  never  finished 
it,  and  it  was  never  occupied  by  any  one;  and  some  time 
afterwards,  and  probably  in  1859,  it  was  moved  from  the 
l>remises  by  some  unknown  person.  Griftey  personally  never 
was  in  possession  except  as  stated.  John  Doss  heard  it  was 
railroad  land,  and  took  possession  of  a  portion  of  it  in  1861, 
but  such  possession  was  not  taken  for  the  railroad  company. 
There  is  some  evidence  tending  to  show  that  it  was  adverse 
to  the  company,  at  least  for  a  time,  for  he  made  some  efforts 
to  pre-empt  it.  He  remained  in  possession  until  1871,  when 
the  land  was  conveyed  to  the  railroad  company  by  the  state; 
and  it  will  be  conceded  that  he  then,  or  shortly  afterwards, 
became  the  tenant  of  the  railroad  company,  and  paid  rent  for 
a  year,  and  then  refused  to  pay  rent,  although  he  occupied 
a  portion  of  the  premises  until  after  1877.  After  leasing. 
Doss  seemed  to  have  reached  the  conclusion  that  the  laud  in 


ri-       ■   %  •  ' 


'.   '  -  ♦i 


OCTOBER  TERM,  1SS7.  509 

Sioux  City  &  Iowa  Falls  Town  Lot  &  Land  Co.  r.  Griffey  et  al. 

controversy  did  not  belong  to  the  plaintiff's  grantor,  and 
lience  he  refused  to  pay  rent  as  stated;  and  whether,  the  last 
two  years  he  was  in  possession,  he  held  such  possession  for  or 
under  the  plaintiff,  or  its  grantors,  is  doubtful;  but,  conceding 
that  he  did,  he  moved  from  the  premises-in  1877,  and  entirely 
abandoned  the  possession  thereof.  At  most  he  had  been  in 
possession  six  years  after  plaintiff's  grantor  had  been  vested 
with  color  of  title.  About  1869  one  Dally,  a  railroad 
employe,  built  a  house,  with  railroad  lumber,  on  the  land, 
and  he  moved  into  the  house,  and  remained  in  possession 
until  1871.  It  is  doubtful  whether  he  entered  into  posses- 
sion under  or  for  the  railtoad  company;  but,  conceding  that 
he  did,  he  sold  the  house  to  Pritchard  in  1871,  and  aban- 
doned the  premises.  Pritchard  moved  into  the  house  in 
1871,  either  at  the  instance  of  Griffey  or  for  himself,  and 
remained  in  possession  until  1878,  when  he  moved  the  house 
away  and  abandoned  the  premises.  It  is  not  claimed  that 
Pritchard  went  into  possession  under  or  for  the  plaintiff  or 
those  under  whom  it  claims,  but  it  is  conceded  that  such 
possession  was  held  adversely  to  the  right  of  the  plaintiff 
Hedges  went  into  possession  of  a  portion  of  the  land  in 
1879,  under  a  lease  from  the  plaintiff,  and  he  sublet  to 
Hughes,  who  was  forcibly  ejected  by  the  defendants  in  1883. 
This  action  was  commenced  in  June,  and  the  answer  and 
counter-claim  of  the  defendants,  setting  np  their  title,  was 
filed  in  November,  1886,  so  that  Hedges  and  Hughes  were 
only  in  possession  about  four  years;  and,  it  will  be  observed 
between  the  time  the  possession  of  Doss  terminated  and  that 
of  Hedges  commenced,  there  was  a  period  of  about  two 
years.  Therefore  it  cannot  be  said  that  the  possession  of  the 
plaintiff  was  continuous.  Besides  this,  Pritchard  was  in 
hostile  possession  of  the  premises  from  1871  to  1878.  It 
also  appears  that  several  other  parties  built  houses  on,  and 
occupied  portions  of,  the  premises  for  several  years,  and 
it  does  not  appear  under  whom  they  claimed,  so  that  we 
think  the  plaintiff  has  failed  to  show  by  a  preponderance  of 
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the  evidence  that  it  or  its  grantors  have  had  exclnsi ve  possession 
of  the  land  nnder  color  of  title  for  the  period  of  ten  years,  and 
therefore  the  right  of  the  defendants  to  the  affirmative  relief 
granted  them  by  the  conrt  below  is  not  barred  by  the  statnte 
of  limitations.  Affirmed. 
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Teulock  v.  Meete  et  ux. 

1.  Noisanoe:  building  on  adjoining  lot:  how  far  enjoined.  Par- 
ties have  the  right  to  maiDtain  such  buildin£^  on  their  own  premises  as 
they  may  deem  necessary  for  their  comfort  and  convenience;  and,  while 
the  law  will  restrain  them  as  to  the  manner  in  which  they  may  nse 
them,  it  will  not  prevent  them  irom  maintaining  them  for  proper  and 
lawf  al  use.    (See  opinion  for  illustration.) 


2. :  injunction:  limited  by  existing  facts  at  time  of  triai. 

A  court  of  equity  will  interfere  by  injunction  to  protect  a  right  only 
when  there  is  apparent  danger  that  the  right  will  be  invaded.  And 
where  defendants  were  so  keeping  a  building  on  their  premises  as  to  be 
a  nuisance  to  plaintiff  in  several  respects,  but,  after  plaintiff's  action  to 
enjoin  the  nuisance  had  been  begun,  defendants  so  kept  the  building 
that  it  was  no  longer  a  nuisance  except  in  one  particular,  and  there  was 
nothing  in  the  evidence  to  indicate  that  they  would  again  keep  it  as 
they  did  when  the  action  was  begun,  held  that  the  injunction  should 
have  been  limited  to  the  offense  existing  at  the  time  of  the  hearing. 

3.  Judgment:  in  cases  taken  under  advisement:  when  entered. 
Section  183  of  the  Code  does  not  limit  the  time  for  entering  judgment, 
in  cases  taken  under  advisement  by  the  judge,  to  the  next  term  after 
that  at  which  they  are  submitted. 

Appeal  from  De%  Moines  District  Court, 

Monday,  October  1 0. 

Action  in  eqaitj  to  restrain  the  defendants  from  maintain- 
ing a  private  nuisance.  On  the  final  hearing  judgment  was 
entered  perpetually  enjoining  defendants  from  maintaining 
the  alleged  nuisance,  and  they  appeal. 

J,  T.  Illeoky  for  appellant. 

T.  J.  Trulockj  for  appellee. 

Keed,  J. — I.     PlaintiflF  is  the  owner  of  lot  6  in  Hager- 
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man's  Bubdivision  in  the  city  of  Burlington,  on  which  is  sit- 
1.  jojisance:    uated  a  dwelling-honse  and  out-bnildings.     The 
adjoining  fot :  property  is  occupied  by  plaintiff  and  his  family 
Joined.  as  their  place  of  residence.     Lot  4  in  the  same 

subdivision  is  owned  and  occupied  for  a  like  purpose  by  Mr. 
Segun.  Lot  6,  which  is  situated  between  lots  4  and  6  is 
owned  and  occupied  by  the  defendants.  The  three  lots  are 
bounded  on  the  west  by  Gilbert  street,  which  is  sixty  feet 
wide,  and  on  the  east  by  an  avenue  forty  feet  in  width. 
Plaintiff's  dwelling-house  fronts  on  that  avenue,  as  does 
Segun's  also.  Defendants  purchased  their  lot  seven  years 
after  the  buildings  on  the  adjoining  lots  were  erected.  But 
when  they  erected  their  dwelling-house,  they  built  it  on  the 
west  end  of  their  lot,  fronting  on  Gilbert  street.  They  also 
erected  near  the  northeast  corner  of  their  lot  a  building 
which,  with  the  shed  attached  thereto,  they  used  for  a  car- 
penter shop,  stable,  pig-pen  and  privy.  That  building  is  sit- 
uated about  eight  feet  from  the  line  of  plaintiff's  lot,  and  the 
same  distance  from  the  line  of  the  avenue.  The  shed  attach- 
ment, in  which  the  pig-pen  and  privy  are  located,  is  imme- 
diately opposite  the  windows  in  plaintiff's  parlor,  and  is  from 
fifty  to  sixty  feet  distant  from  it.  This  action  was  com- 
menced soon  after  the  erection  of  that  building,  and  it  was 
alleged  in  the  petition,  and  in  two  amendments  subsequently 
filed,  that  defendants  kept  horses  in  said  building;  also  that 
they  kept  other  domestic  animals  and  fowls  on  their  premises, 
and  that  the  plaintiff  and  his  family  were  annoyed  and  dis- 
turbed by  the  noises  made  by  the  animals  kept  in  the  build- 
ing, and  that  defendants  permitted  large  amounts  of  manure 
and  the  droppings  of  their  animals  to  accumulate  about  the 
buolding,  from  which  noxious  gases  and  offensive  smells 
arose,  which  permeated  plaintiff's  residence,  and  were  injur- 
ious to  the  health  and  comfort  of  himself  and  his  family; 
also  that  the  waters  which  drained  from  defendants'  premises 
into  the  ditch  on  the  avenue  in  front  of  plaintiff's  premises 
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were  discolored  and  rendered  offensive  by  the  manure  aud 
animal  droppings  therein. 

The  judgment  rendered  by  the  district  court  does  not 
require  defendants  to  remove  their  building,  but  enjoins 
them  perpetually  from  allowing  the  accumulation  on  their 
premises  of  any  manure  or  ofi'ensive  offal'from  the  animals 
kept  by  them  thereon,  by  which  the  comfortable  enjoyment 
by  plaintiff  of  his  premises  will  be  disturbed;  and  from  keep- 
ing any  animals  in  their  building  which  would  cause  unusual 
noises,  to  the  disturbance  of  plaintiff  and  his  family  in  the 
enjoyment  of  their  home.  Although  plaintiff  did  not  appeal 
from  the  judgment,  he  insists  that  it  ought  to  be  sa  modified 
by  this  court  as  to  require  the  removal  of  the  building;  insist- 
ing that  it  is  a  nuisance  per  se.  But  we  are  of  the  opinion 
that  this  relief  ought  not  to  be  granted.  The  building  in  its 
present  location  is  perhaps  not  a  pleasing  object  to  plaintiff 
and  his  family,  but  it  is  not  necessarily  a  nuisance.  It  does 
not  necessarily  interfere  with  the  comfortable  use  or  enjoy- 
ment of  their  home;  nor  is  it  necessarily  offensive  to  any  of 
the  senses.  True,  it  may  be  used  in  such  manner  as  to 
become  a  nuisance;  and  so  might  a  dwelling-house  or  any 
other  building  in  the  same  location.  But  in  such  case  it 
would  be  the  unlawful  use  which  would  cause  the  nuisance. 
The  building  itself,  if  devoted  to  a  lawful  and  proper  use, 
would  be  inoffensive.  Defendants  have  the  right  to  main- 
tain such  buildings  upon  their  own  premises  as  they  may 
deem  necessary  for  their  comfort  and  convenience;  and,  while 
the  law  will  restrain  them  as  to  the  manner  in  which  they 
may  use  them,  it  will  not  prevent  them  from  maintaining 
them  for  proper  and  lawful  use.  The  case  in  this  respect  is 
not  within  the  principle  of  Gook  v.  Benson^  62  Iowa,  170. 

II.  The  evidence  shows  that,  when  the  action  was  com- 
menced, defendants  owned  two  horses,  which  they  stabled  in 

2. :  In-     the  building.     One  of  them  was  a  restless  ani- 

Itedby exist?"  mal,  and  when  confined  in  the  stable  would  at 

time  of  trial,    times  Strike  the  plank  of  his  still  with  his  feet, 

thereby  causing  a  good  deal  of  noise.     This  often  occurred 
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in  the  night  time,  and  plaiiitift*,  and  a  member  of  his  family 
who  was  sick,  were  greatly  disturbed  by  the  noise.  They  also 
permitted  a  good  deal  of  manure  to  accumulate  on  their 
premises,  from  which  an  offensive  smell  arose.  After  the 
petition  was  filed,  however,  they  caused  the  manure  to  be 
removed;  and  after  that,  during  the  pendency  of  the  action, 
they  kept  the  premises  free  from  all  accumulations  of  that 
character.  They  also  sold  the  horse  which  created  the  disturb- 
ing noises;  and  neither  plaintiff  nor  the  members  of  the 
family  had  been  disturbed  by  offensive  smells  from  the 
manure,  or  by  noises  in  the  building,  for  a  long  time  before 
the  trial.  During  the  pendency  of  the  action,  however^ 
defendants  kept  two  hogs  in  the  shed,  and  it  is  shown  that  an 
offensive  smell  arose  from  the  pen  in  which  they  were  kept> 
which  was  carried  into  plaintiff's  house. 

The  injunction  is  much  broader  than  it  shonld  have  been 
made.  As  stated  above,  defendants  are  inhibited  by  it  from 
keeping  upon  their  premises  any  domestic  animals  which 
would  cause  unusual  noises,  whereby  plaintiff  would  be  dis- 
turbed in  the  enjoyment  of  his  home.  They  were  also  for- 
bidden to  allow  the  accumulation  on  their  premises  of  any 
manure  or  offensive  offal,  which  would  have  the  effect  to 
interfere  with  the  comfortable  or  convenient  use  by  plaintiff 
of  his  premises.  That  plaintiff  is  entitled  to  be  protected 
from  the  annoyances  forbidden  by  the  injunction  is  certainly 
true.  But  a  court  of  equity  will  interfere  by  injunction  to 
protect  a  right,  only  when  there  is  apparent  danger  that  the 
right  will  be  invaded.  The  court  will  issue  its  mandate  for- 
bidding the  doing  of  a  particular  act,  only  when  it  is  shown 
that  the  party  is  about  to  do  that  act.  And  we  do  not  find 
in  the  record  any  evidence  of  an  intention  by  defendants  to 
keep  upon  their  premises  animals  of  the  kind  prohibited  by 
the  injunction;  or  to  permit  the  accumulation  there  of  the 
materials  prohibited.  The  defendants,  however,  were  keep- 
ing their  hogs  in  the  pen  at  the  time  of  the  trial.  The  evi- 
dence shows  that  they  kept  the  pen  as  clean  as  was  possible, 
Vol.  LXXII— 38 
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'£'   '  yet  offensive  smells  arose  from  it,  which  penetrated  plaintiff's 

^^  house.     The  pen,  when  used  for  that  purpose,  would  neces- 

sarily be  a  nuisance,  and  plaintiff  is  entitled  to  have  it  abated. 
The  injunction  will  be  so  modified  as  to  forbid  defendant  from 
keeping  hogs  in  or  about  the  building.  In  other  respects  the 
Order  will  be  vacated. 

III.     The  cause  was  tried  and  submitted  at  the  June  term, 

1884,  and  by  consent  of  parties  was  taken  under  advisement 

a.  juDOMBNT:    by  the  judge.     He  did  not,  however,  decide  the 

anderadvise-   case  until  the  November  term,  1886.   The  defend- 

roeDt:  when  ^i.  i,,i  .  i»  •     i 

\/  entered.  ants  objected  to  the  entry  of  any  judgment  at 

that  time,  and  they  now  contend  that  the  court  had  no  power 

to  enter  judgment  in  the  cause  after  the  term  next  after  that 

at  which  it  is  submitted.     Counsel  relied  on  Code,  §  183,  in 

support  of  that  position.     The  section  is  as  follows:     "  With 

consent  of  parties,  actions,  special  proceedings,  and  other 

matters  pending  in  the  courts  named  in  this  chapter,  may  be 

taken  under  advisement  by  the  judges,  decided,  and  entered 

of  record  in  vacation  or  at  the  next  term."     We  think  this 

section  does  not  prevent  the  determination  of  a  cause  which 

has  been  taken  under  advisement,  and  the  entry  of  judgment, 

at  a  later  time  than    that  next  following  its  submission. 

When  the  cause  has  been  submitted,  the  parties  have  the 

right  to  have  it  determined;  and  if,  from  any  cause,  the 

judge  is  not  able  to  determine  it  in  vacation,  or  at  the  next 

term,  that  right  continues  until  the  cause   is  determined. 

Cases  might  arise,  doubtless,  in  which  the  parties  would  have 

the  right  to  have  the  submission  set  aside,  and  the  cause 

resubmitted,  because  of  the  delay  in  determining  it.     Bnt 

nothing  of  that  kind  was  claimed  in  this  case. 

The  judgment  will  be 

Modified  a.nd  Affibmsd. 
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Smith  et  al.  v.  James  et  al.  ^72~m5| 

9i  433I 
1.  Will:  ikcapacitt  op  testator:  undue  influence:  evidence  on       72  515' 
APPEAL.    The  evidence  in  this  case  (see  opinion)  as  to  the  incapacity  of      ,^1  ^~ 
the  testator  and  undue  influence  leading  to  the  execution  of  the  will  in      i/^^  105 


question,  was  conflicting:,  but  held  that  there  was  not  such  a  lack  of  evi-      1  72  515 


dence  to  support  the  finding  of  the  trial  court  as  to  justify  a  reversal  by     ')i^  '^ 


this  court  •  \mM\ 

2. : :  evidence:  relatives  discarded.    The  fact  that  a  tes-       72  515 

tator  discards  his  reLatives,  and  devises  all  his  property  to  mere  friends,      ~-      ^ 
is  not,  in  the  absence  of  other  evidence,  of  any  weight  in  support  of  the 
claim  that  the  testator  wanted  capacity  to  make  a  will. 

8.  Assignment  of  Errors :  must  be  specific.  Errors  not  specifically 
pointed  out,  as  required  by  §  3207  of  the  Code,  will  not  be  considered  on 
appeal. 

4.  Will:  probate:  competency  of  witness:  transactions  with  tes- 
tator. Code,  §  3639,  does  not  prohibit  one  of  the  devisees  in  a  will 
from  testifying  to  a  personal  tra  nsaction  between  another  legatee  and 
the  testator,  in  a  contested  proceeding  to  probate  the  will;  but  a  witness 
whose  testimony  discloses  his  interest  in  the  controversy  is  not  compe- 
tent, under  said  section,  to  testify  to  a  personal  transaction  between  him- 
!«elf  and  the  testator. 

Appeal  from  Pottawattamie  Circuit  Court. 

Monday,  October  10. 

PBOOEEDiNas  to  probate  the  will  of  Jacob  Smith,  the 
plaintiffs  contesting  it.  By  the  final  order  of  the  court 
below,  it  was  admitted  to  probate.     Plaintiffs  appeal. 

T.  H,  Kemp  and  Sapp  <&  Pusey^  for  appellants. 

I^Uckitiger  Bro8,j  for  appellees. 

Seok,  J. — I.  The  will  in  controversy  leaves  to  defendants 
all  of  the  testator's  property,  consisting  of  240  acres  of  land, 
1.  will:  In-  ^  nearly  as  we  can  determine  from  the  abstract, 
Swtou)?:*^'  «^nd  some  personal  property  of  no  very  great 
Snce?ev5"*  value.  They  were  not  of  kin  to  the  testator, 
^nceouap-    ^j^ji^  ^.j^^  plaintiffs  are  brother  and   sisters   or 

other  near  relatives.     The  plaintiffs  contest  the  probate  of 
the  will  on  the  ground,  as  they  allege,  that  the  testator,  when 
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it  was  executed,  was  not  of  sound  and  disposing  mind,  and 
therefore  did  not  possess  capacity  to  dispose  of  his  property 
by  will. 

The  evidence  upon  the  issues  of  the  case  is  voluminous, 
many  witncHses  testifying  as  to  the  condition  of  the  mind  of 
the  testator.  Their  evidence  is  of  the  usual  character  intro- 
duced upon  like  issues  in  cases  involving  like  contests  of 
wills,  based  upon  the  incapacity  of  testators.  Experts, 
acquaintances  and  familiars  of  the  testator  testified  as  to 
facts,  and  expressed  opinions  relating  to  his  condition  of 
mind.  Their  .testimony  is  conflicting.  It  cannot  be  claimed 
that  there  is  such  absence  of  proof  in  support  of  the  court's 
judgment  as  will  authorize  us  to  interfere.  The  testator, 
when  the  will  was  made,  was  about  seventy  years  of  age,  and 
of  infirm  health,  though  apparently  capable  of  attending  to 
affairs  not  requiring  the  exercise  of  much  strength.  He  was 
not  confined  to  his  bed  or  room.  He  had  before  been  quite 
sick,  and  during  his  sickness  exhibited  evidence  of  a  dis- 
turbed mind.  But  the  evidence  fails  to  show  that  this  con- 
dition continued  to  the  time  the  will  was  executed.  On  the 
contrary,  it  appears  that  he  had  regained  his  faculties,  and 
his  mind  was  then  in  its  normal  condition.  He  had  lived  a 
long  time  by  himself,  without  intercourse  with  his  relatives. 
He  had  neither  wife  nor  child.  His  wife  and  an  only  child  had 
died  many  years  before  his  death.  As  his  age  advanced,  and 
infirmities  increased,  he  had  requested  one  of  his  sisters  and 
her  family  to  live  with  him  ;  promising  to  leave  all  his 
property  to  her.  The  request  was  refused,  and  it  appears 
that  the  incident  had  the  eflfect  to  create  a  feeling  in  the  tes- 
tators mind  against  his  relatives. 

These  facts  serve  to  explain  the  purpose  he  expressed,  that 
ho  would  so  dispose  of  his  property  that  no  part  of  it  should 

2  . .  go  to  his  relatives.     While  men  commonly  have 

reiauvesdis-  ^^  aflfection  for  relatives,  and  a  family  pride, 
.carded.  which  influence  them  in  the  disposition  of  their 

property  by  will,  the  law  recognizes  no  rule  which  regards  a 
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will  of  all  property  to  strangers  as  evidence  of  a  non-dispos- 
ing mind,  and  undne  influence.  The  fact  that  the  devisees  and 
legatees  in  the  will  before  us  were  not  relatives  of  the  testa- 
tor, but  friends  only,  in  the  absence  of  other  evidence,  is  of 
no  weight  in  support  of  plaintiffs^  claim  that  the  testator 
wanted  capacity  to  make  a  will. 

We  reach  the  conclusion  that  the  judgment  of  the  circuit 
court  is  sufficiently  sustained  by  the  evidence. 

II.  Rulings  of  the  circuit  court  upon  the  admission  of 
evidence  are  complained  of  by  plaintiflfe'  counsel.  Many  of 
3.  AssiQN-        them  are  not  sufficiently  specified  in  the  assign- 

rors7must^be  ^^nt  of  errors,  which  in  the  most  general  and 
speciflc.  indefinite  way  refers  to  the  errors  objected  to. 

Under  repeated  decisions  of  this  court,  these  objections  can- 
not be  considered.  (Code,  §  3207.)  Counsel's  argument  in 
referring  to  these  alleged  errors  is  quite  as  inexplicit  as  the 
assignment  of  errors. 

III.  One  of  defendants  was  permitted,  against  plaintiffs' 
objection,  to  testify  to  a  conversation  between  the  testator  and 

the  other  defendant,  heard  by  him.     The  conver- 


4.  WILL :  pro- 

teilcy of'm^  sation  was  not  a  transaction  between  the  testator 
lions  wuii^^  *°^  ^^®  witness,  and  therefore  was  not  incompe- 
^^''  tent,  under   Code,  §  3639.     Mayes'   Adm'r  v. 

Turley,  60  Iowa,  407. 

IV.  A  witness  for  plaintiffs  testified  to  certain  personal 
transactions  and  communications  had  with  the  testator.    His 

evidence,  so  far  as  it  related  thereto,  was  excluded, 

THK  SAU3B.  '  m  • 

upon  motion  of  defendant.  The  ruling  is  cor- 
rect, for  the  reason  that  the  witness  clearly  disclosed  in  his 
testimony  his  interest  in  sustaining  the  will.     Code,  §  3639. 

The  objections  we  have  considered  are  the  only  ones  stated 
with  sufficient  explicitness  in  the  assignment  of  errors 
required  by  Code,  §  3207. 

The  judgment  of  the  district  court  is  Affismbd. 
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Gardner  et  al.  v.  Early  et  al. 
The  Same  v.  The  Blair  Town  Lot  and  Land  Co. 

1.  Deed:  failure  to  record:  innocent  purchaser:  notice  through 
agent:  bubdbn  of  proof.  Plaintiffs  claim  title  to  the  land  in  con- 
troversy by  a  warranty  deed  directly  from  I.  Defendants  also  base 
their  claim  upon  a  warranty  deed  from  1.  to  their  grantor.  Plaintiff's 
deed  was  first  executed,  but  was  not  filed  fur  record  until  after  the  deed 
under  which  defendants'  claim  had  been  executed.  Held  that  defend- 
ants had  the  burden  to  establish  that  their  grantor  was  an  innocent  pur- 
chaser for  value,  without  notice  (following  cases  cited  in  opinion,)  but  that 
they  had  failed  to  do  so ;  it  appearing  from  the  evidence  that  their  gran- 
tor had  knowledge  of  the  prior  deed.  And  it  tother  appearing  that 
the  defendants,  either  by  themselves  or  their  agent,  had  such  knowl- 
edge of  the  conveyance  to  plaintiffs  as  to  require  them,  in  order  to  pro- 
tect themselves  against  plaintiffs'  title,  to  ascertain  the  facts  in  reference 
thereto,  held  that  plaintiffs'  title  must  prevail. 


2. 


:  IN  SATISFACTION  OF  DEBTS:  SUBSEQUENT  ACTION  TO  COLLECT 

debts:  estoppel  to  claim  title.  I.  deeded  land  to  defendants  in 
consideration  of  the  payment  by  defendants  of  certain  debts  of  I.,  for 
which  they  were  his  indorsers.  After  paying  the  debts  they  brought 
suit  and  recovered  judgment  by  default  against  1.  for  the  whole  amount 
paid  out  by  them,  and  sought  to  collect  the  judgment.  Held  that,  the 
contract  resulting  in  the  deed  having  been  executed,  defendants  were 
not  estopped  by  their  subsequent  conduct  from  claiming  title  to  the 
land.  (Compare  Lake  v.  Gray,  35  Iowa,  459,  and  see  opinion  for  cases 
distinguished.) 

Appeal  from    Woodbury    District    Court— ^on.   C.    H. 

Lewis,  Judge. 

Tuesday,  October  11. 

These  actions  are  in  equity,  and  involve  the  title  to  160 
acres  of  land  in  Woodbury  county.  The  plaintiffs  claim  to 
be  the  owners  of  the  whole  tract,  and  the  defendant  Early 
and  the  Blair  Town  Lot  &  Land  Company  each  claim  to  own 
eighty  acres  thereof  by  conveyance  from  Mary  A.  Ingalls, 
who  is  the  daughter-in-law  of  plaintiffs'  grantor.  The  evi- 
dence tended  to  show  that  the  husband  of  Mary  A.  Ingalls 
was  insolvent,  and  doing  business  in  her  name  ;  that  he  acted 
as  her  agent  in  all  matters  pertaining  to  business  ;  and  that 
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she  had  no  knowledge  of  the  transaction,  except  what  he 
told  her ;  and  that  he  had  been  informed  of  the  transfer  to 
plaintiffs.  It  also  appeared  that  the  defendant  Early  acted 
for  the  land  company  as  well  as  for  himself  in  completing 
the  arrangements  for  the  purchase  of  the  land,  and  in  exam- 
ining the  title  thereto  ;  and  that  while  examining  the  title, 
and  before  any  payment  had  been  made,  he  learned  of  the 
existence  and  record  of  plaintiffs'  prior  deed,  and  instructed 
the  real  estate  agent  to  procure  a  quitclaim  from  plaintiffs., 
The  other  facts  appear  in  the  opinion.  Both  cases  involve 
the  same  questions.  Decrees  were  rendered  in  the  district 
court  for  the  plaintiffs,  and  the  defendants  appeal. 

jE.  H.  Duffis  and  Joy^  Wright  &  Hudsoriy  for  appellants. 

J.  H.  &  C,  M.  Swariy  for  appellees. 

EoTHRooE,  J. — I.  The  material  facts  in  the  case  are  as  fol- 
lows :  David  W.  Ingalls  was  the  owner  of  the  land  in  con- 
1.  DEED:  fall-  troversy.  On  the  12th  day  of  August,  1879,  he 
SinciMnt^p^ur-  Conveyed  the  same  to  the  plaintiffs  herein  by 
through"^^^^  warranty  deed,  and  for  a  named  consideration  of 
denV  prwi.  One  dollar.  The  real  consideration  for  the  con- 
veyance arose  out  of  the  following  facts  :  Ingalls,  at  some 
time  prior  to  the  conveyance,  had  become  involved  in  debts 
beyond  his  ability  to  meet,  and  plaintiffs  indorsed  his  notes 
for  large  sums  of  money.  His  property  was  nearly  exhausted, 
and  there  yet  remained  outstanding  and  unpaid  obligations 
against  him  to  the  amount  of  about  $6,000,  and'  upon  which 
the  plaintiffs  were  held  as  indorsers.  To  secure  them  from 
loss,  they  held  a  mortgage  upon  property  from  which  they 
afterwards  realized  some  $3,000.  When  the  land  was  con- 
veyed to  the  plaintiffs,  it  was  estimated  that  they  would  be 
compelled  to  pay  something  more  than  $3,000  for  Ingalls, 
for  wliich  they  held  no  security,  and  nothing  by  way  of  indem- 
nity. The  conveyance  of  the  land  in  controversy  was  made 
upon  the  agreement  that  in  consideration  thereof  the  plaint- 
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iifs  would  discharge  all  of  the  debts  of  Ingalls  for  which 
they  were  held  as  indorsers,  and  the  transaction  was  to  be  a 
full  settlement  of  all  matters  between  them.  The  convey- 
ance to  the  plaintiffs  was  not  filed  for  record  until  the  9th 
day  of  August,  1881.  Before  this  deed  was  filed  for  record, 
and  on  the  21st  day  of  February,  1881,  David  W.  Ingalls 
conveyed  the  same  land,  with  other  lands,  to  Mary- A.  Ingalls, 
by  a  deed  of  general  warranty,  which  was  filed  for  record  on 
the  28th  day  of  February,  1881.  On  the  28th  day  of  May, 
1883,  Mary  A.  Ingalls  and  her  husband  conveyed  the  land 
in  controversy,  with  the  other  lands  above  referred  to,  to  D. 
Carr  Early,  and  the  deed  was  filed  for  record  June  25,  1883, 
and  on  the  same  day  Early  conveyed  eighty  acres  of  the  land 
in  controversy  to  the  Blair  Town  Lot  &  Land  Company. 

It  will  be  observed  that  the  plaintiflfe  were  the  owners  of 
the  land  at  the  time  of  the  conveyance  by  D.  W.  Ingalls  to 
Mary  A.  Ingalls,  but  their  deed  was  not  recorded.  And  if 
the  deed  to  Mary  A.  Ingalls  was  taken  by  her  in  good  faith, 
and  for  a  valuable  consideration,  without  notice  of  the  prior 
conveyance  to  the  plaintiffs,  she  and  her  grantees  would  hold 
the  land  as  against  the  plaintiffs.  But  it  was  incumbent  on 
Mary  A.  Ingalls  to  show  that  she  was  an  innocent  purchaser 
for  value,  without  notice.  Silly  man  v.  King^  36  Iowa,  207  ; 
Nolan  V.  Chanty  53  Id.,  392  ;  Fogg  v,  ffoloomb,  64  Id.,  621. 
Upon  this  question  of  fact,  we  think  she  has  failed  in  her 
proof.  Indeed,  it  appears  to  us  that  the  very  decided  pre- 
ponderance of  the  evidence  is  to  the  effect  that,  when  she 
took  her  conveyance,  she  knevv  that  the  land  had  been  sold 
and  conveyed  to  the  plaintiffs.  We  are  also  of  the  opinion 
that  Early,  and,  through  hum,  the  land  and  town  lot  com- 
pany, had  such  knowledge  of  the  conveyance  to  the  plaintiffs 
as  to  have  required  them,  in  order  to  protect  themselves 
against  the  plaintiffs'  title,  to  ascertain  the  facts  in  reference 
thereto.  We  do  not,  in  cases  of  this  character,  discnss  the 
evidence  upon  which  we  base  our  findings  of  fact,  but  con- 
tent ourselves  with  stating  our  conclusions. 
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II.  Ordinarily^  the  foregoing  findings  would  be  conclii- 
Bive  of  the  rights  of  the  parties,  and  lead  directly  to   an 

affirmance  of  the  decrees  of  the  district  court, 
satisfaction      But  counsel  for  appellants  contend  that  the  title 

of  debts:  sub- 

sequent  ac  conveyed  by  Ingalls  to  tlje  plaintiffs  was  extiii- 
Rei^toc^^  guished  and  lost  by  certain  acts  of  the  plaintiffs 
"^^®"  after  the  conveyance  was  made.     We  will  proceed 

to  consider  this  ground  of  objection  to  the  decrees.  It 
appears  that  in  August,  1883,  the  plaintiffs  commenced  an 
action  against  Ingalls  for  the  amount  of  the  debts  for  which 
they  were  his  indorsers,  and  recovered  a  judgment  against 
him  for  the  whole  amount  which  they  were  to  pay  him  for 
the  land  in  controversy.  The  action  was  brought  in  Madi- 
son county.  New  York,  where  the  parties  reside.  Ingalls 
made  no  defense  to  the  action,  and  judgment  was  rendered 
against  him  by  default,  and  certain  supplemental  proceedings 
were  had,  in  which  Ingalls  and  others  were  examined  under 
oath  touching  the  property  of  Ingalls  ;  the  object  being  to 
discover  property  upon  which  to  levy  and  satisfy  the  judg- 
ment. It  is  claimed  by  counsel  for  appellant  that  these  acts 
of  the  plaintiff  divested  them  of  their  title  to  the  land  in 
controversy,  or,  in  other  words,  that,  having  adopted  this 
remedy  to  collect  their  claim  of  Ingalls,  they  are  now  estopped 
from  asserting  title  to  the  land.  We  are  cited  to  numerous 
adjudged  cases,  in  which  it  is  claimed  that  the  principle  con- 
tended for  has  been  adopted  by  the  courts.  We  have  care- 
fully examined  all  of  the  cited  cases.  Among  them  may  be 
found  the  case  of  TUaworth  v.  Tltsworth^  1  Clarke,  Ch., 
272  ;  M(r,i;in  v.  Boyoe,  49  Mich.,  122  ;  S.  C.  13  N.  W.  Kep., 
386  ;  Tourt  v.  HopkinSy  24  111.,  326  ;  and  Sanger  v,  Wood^ 
3  Johns,  Ch.,  416. 

These  and  other  cases  hold  that,  where  a  party  has  one  of 
two  remedies  for  the  redress  of  a  wrong  or  the  enforcement 
of  a  money  demand,  and  he  proceeds  by  legal  proceedings  i 

for  redress  by  one  remedy,  he  is  precluded  from  afterwards 
resorting  to  the  other.     But  in  all  the  cited  cases  the  facts  j 
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th&t  the  plaintiffe'  righte  rested  upon  executory  con- 
In  the  firat  cited  case,  the  plaintiff  bought  land,  took 
3sion  of  it,  and  improved  it,  and  afterwards  the  defend - 
>nveyed  the  land  to  another.  The  plaintiff  did  not  Beek 
;itic  performance  of  the  contract,  but  made  a  settlement 
the  defendant,  who  agreed  to  pay  him  for  the  land  and 
>vementB.  It  was  held  that  this  settlement  was  a  bai- 
action  for  a  lien  upon  the  land  for  purchase-money  and 
(vements.  Other  cited  cases  refer  to  executory  contracts 
reference  to  personal  property,  and  personal  rights  and 
itions,  "We  are  very  clear  that  the  rule  invoked  can 
no  application  to  the  facta  disclosed  in  this  case.  The 
iu  question  conveyed  the  land  to  the  plaintiffs,  with  cov- 
»  of  geueral  warranty.  Their  title  was  not  dependent 
ly  condition,  subsequent  or  otherwise.  Their  failure  to 
he  purchase-price  did  not  divest  them  of  the  title  and 
rahip  of  the  land.  Such  failure  was  simply  a  breach  of 
promise,  for  which  Ingalls  had  an  action.  The  failure 
liver  up  the  notes  in  payment  of  the  land  as  agreed  upon 
not  invalidate  the  deed.  Zake  v.  Gray,  35  Iowa,  459. 
leed  can  only  be  set  aside  for  fraud.  The  defendants 
n  no  position  to  attack  the  plaintiffs'  title  upon  the 
id  that  the  deed  was  without  consideration.  Having 
I  their  conveyance  with  notice  of  the  plaintiffs'  deed, 
stand  in  the  shoes  of  Ingalls,  and  have  no  more  right  to 
:ion  plaintiffs'  title  than  he  had. 
e  think  the  decrees  of  the  district  court  mast  be 

Affikiced. 
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Johnson  v.  Moseb. 

1.  Partition:  of  rba^ltt  ownbd  inseyeraltt:  not  authorized  by 
STATUTE.  There  is  no  authority  in  the  statute  for  an  action  to  parti- 
tion real  estate  owned  in  severalty.  Accordingly,  where  plaintiff  pur- 
chased at  execution  sale  so  much  of  defendant's  cellar  as  was  not  used 
by  the  defendant  for  the  storage  of  provisions  and  vegetables  for  the 
use  of  his  family,  (under  the  authority  of  Johnson  v,  Moser^  66  Iowa, 
536,)  held  that  the  interest  which  he  and  the  defendant  had  in  the 
cellar  were  several  and  not  joint,  and  that  an  action  for  partition  by 
metes  and  bounds  could  not  be  maintained. 

Appeal  from  Dubuque  Diat/f^iot  Court  —  Hon.  D.  J.  Line- 

HAN,  Judge. 

Tuesday,  October  11. 

Action  to  partition  real  estate.     A  demurrer  to  the  peti- 
tion ^^as  sustained,  and  plaintiff  appeals. 

8,  P.  Adams,  for  appellant. 

Fouke  cfe  Lyon,  for  appellees. 

Seevers,  J. — The  defendant  at  one  time  was  the  owner  of 
the  north  -tSJ  feet  of  lot  No.  41  in  the  citj  of  Dubuque,  on 
which  is  situated  a  four-story  brick  building,  under  which  is 
a  cellar.  The  plaintiff  obtained  a  judgment  against  the 
defendant,  and  caused  an  execution  thereon  to  issue  and  be 
le7ied  on  said  real  estate,  which  the  defendant  claimed  was 
exempt  on  the  ground  that  it  was  his  homestead.  A  pro- 
ceeding was  commenced  to  determine  the  extent  of  the  home- 
stead right  of  the  defendant,  and  this  court  held  on  appeal 
that  "  the  first  and  fourth  stories  of  the  brick  building,  and 
the  cellar,  (except  that  portion  used  by  the  defendant  for  the 
storage  of  provisions  and  vegetables  for  the  use  of  his  family,) 
were  subject  to  be  sold  to  satisfy  the  plaintiff's  judgment." 
Johnson  V.  Moser,  66  Iowa,  536.  In  accordance  with  this 
judgment  the  plaintiff  caused  to  be  sold  under  execution 
such  part  of  the  cellar  as  above  described,  and  the  same  was 
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conveyed  to  him  by  the  sheriflEl     The  plaintiff,  under  the 
:p  claim  that  he  and  defendant  are  the  owners  of  the  cellar, 

^r^.^  asks  to  have  the  same  partitioned,  and  that  their  respective 

shares  thereof  be  fixed  by  metes  and  bounds.  In  substance, 
the  foregoing  facts  are  stated  in  the  petition,  to  which  a 
demurrer  was  sustained. 

I.     The  Eevision,  §  3606,  provided   that,  whenever  the 
object  of  the  action  was  to  effect  partition  of  real   estate 
5*'  '*  among  several  joint  owners,  the  petition  must  describe  the 

'\  property  and  the  respective  interest  of  the  several  owners. 

*>;  This  section  in  substance  is  incorporated  into  the  Code,  with 

tlie  exception  that  the  words  "joint  owners  "are  omitted, 
and  as  substitute  therefor  the  words  "  several  owners  "  have 
been  adopted.  (Code,  §  3278.)  Counsel  for  the  appellant, 
therefore,  insists  that,  whatever  the  rule  was  under  the 
Kevision,  partition  may  now  be  had  under  the  present  statute, 
whenever  real  estate  is  owned  in  severalty  by  several  owners, 
'  whenever  the  metes  and  bounds  of  the  several  portions  have 

not  been  established,  so  that  each  portion  may  be  readily 
known  and  determined.  If  this  is  not  the  precise  claim 
made  by  counsel,  it  is  undoubtedly,  in  our  opinion,  the  logi- 
cal result  of  his  argument.  The  material  portion  of  the 
relief  asked  is  "that  the  court  determine  and  fix  by  metes 
and  bounds  the  portion  of  the  cellar  in  question  to  which 
>  the  plaintiff  and   the  defendant  are  each    entitled."     This 

^   .  implies,  and  we  think  without  doubt,  that  the  parties  owu 

distinct  portions  of  the  cellar^  unless  the  plaintiff  does  not 
own  any  of  the  real  estate,  but  only  an  easement  therein,  as 
counsel  for  the  defendant  claims.  "We  do  not  feel  called  on 
to  determine  this  question;  but,  for  the  purposes  of  the 
opinion,  it  will  be  conceded  that  the  plaintiff  owns  a  portion 
of  the  real  estate.  While  this  concession  is  made,  it  does 
not  follow  that  he  is  entitled  to  partition.  The  Code  requires 
the  court,  in  the  manner  therein  provided,  to  ascertain  the 
number  of  shares,  and  appoint  referees  to  make  partition 
accordingly.     (Code,  §§  3289,  3290.)     This  clearly  implies 
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that  different  persona  own  undivided  interests  in  the  real 
estate  sought  to  be  partitioned.  That  is,  they  are  joint 
owners  or  tenants  in  common  of  the  same  real  estate;  and, 
in  oar  opinion,  the  statute  clearly  contemplates  that  parti- 
tion can  be  obtained  only  when  real  estate  is  so  owned. 
There  is  no  necessity  to  have,  nor  in  the  nature  of  things  can 
there  be,  partition  of  real  estate  owned  in  severalty.  If  this 
action  can  be  maintained  in  such  case,  one  of  the  conse- 
quences contemplated  by  the  statute  is  that  the  real  estate 
may  be  sold,  and  the  proceeds  divided  among  the  several 
owners.  This,  without  doubt,  cannot  b©  done  when  real 
estate  is  owned  in  severalty;  that  is,  when  one  person  owns 
the  north  and  another  owns  the  south  half  of  a  forty-acre  tract 
of  land,  or  when  a  town  lot  is  so  owned.  The  fact  that  it  may 
be  difficult  to  ascertain  the  metes  and  bounds  of  the  real 
estate  owned  by  esLch  owner  is  immaterial;  and  -such  fact 
does  not  authorize  a  partition  of  the  real  estate.  These 
Tiews  are  in  accord  with  IfoConnell  v.  Kibbe^  43  111.,  12, 

and  Clark  v.  Bioha/rdson^  32  Iowa,  399. 

Affirmed. 


The  State  v.  Hall. 


1.  Civil  Bights:  violation  bt  bajibbr:  insufficient  indiotmbnt. 
Defendant,  who  was  a  barber,  owning^  and  operating  a  barber  shop,  was 
indicted  for  a  violation  of  chapter  105,  Laws  of  1884,  in  refusing  to  shave 
one  Bennett,  who  presented  himself  for  that  purpose.  The  indictment 
stated,  as  the  gist  of  the  offense,  that "  the  said  Ben  Hall  then  and  there 
knowingly,  willfally  and  unlawfully  refused  to  shave  said  Bennett,  and 
would  give  no  reason  therefor.**  Held  that  it  was  insufficient,  because 
it  did  not  allege  that  no  good  reason  existed  for  his  refusal  to  shave 
Bennett.  His  refusal  to  state  his  reason  was  at  roost  a  lack  of  polite- 
ness, and  not  a  misdemeanor. 

Appeal  from  MahaaJca  District  Court. 
Tuesday,  Ootobee  11 . 

The  defendant  is  a  barber,  and  carries  on  his  business  in  a 
shop  in  the  city  of  Oskaloosa.     He  was  indicted,  tried  and 
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convicted  for  refusing  to  shave  another  in  his  said  shop.    He 
appeals. 

Lafferty  <&  Morgan^  for  appellant. 

A,  J.  Baker^  Attorney-general^  for  the  State. 

SoTHBOCK,  J. — ^The  indictment  was  in  these  words:  "  The 
said  Ben  Hall,  on  the  first  day  of  March,  in  the  year  of  our 
Lord  1886,  in  the  county  aforesaid,  was  the  owner  of,  and 
had  in  his  possession  and  under  his  control,  a  barber-shop,  in 
the  city  of  Oskaloosa,  in  said  county;  said  barber-shop 
being  then  and  there  a  public  place,  resorted  to  by  divers 
persons  for  the  purpose  of  having  their  hair  dressed  and 
being  shaved  therein  by  said  Ben  Hall,  whose  trade  and 
occupation  was  that  of  a  barber,  and  who  was  on  said  date  pur- 
suing said  trade  in  said  barber-shop;  and,  while  thus  employed 
therein,  one  0.  R.  Bennett  entered  said  barber-shop,  seated 
himself  in  one  of  the  chairs  therein,  and  requested  said  Ben 
Hall  to  shave  him;  and  the  said  Ben  Hall  then  and  there 
knowingly,  willfully  and  unlawfully  refused  to  shave  said 
Bennett,  and  would  give  no  reason  therefor,  contrary  to  and 
in  violation  of  the  provisions  of  chapter  105  of  the  Acts  of 
the  Twentieth  General  Assembly  of  the  state  ot  Iowa." 

The  statute  upon  which  the  indictment  was  founded  is  as 
follows: 

"Section  1.  That  all  persons  within  this  state  shall  be 
entitled  to  the  full  and  equal  enjoyment  of  the  accommoda- 
tions, advantages,  facilities  and  privileges  of  inns,  public  con- 
veyances, barber-shops,  theaters  and  other  places  of  amuse- 
ment, subject  only  to  the  conditions  and  limitations  established 
by  law,  and  applicable  alike  to  every  person. 

"Sec.  2.  That  any  person  who  shall  violate  the  foregoing 
section  by  denying  to  any  person,  except  for  reason  by  law 
applicable  to  all  persons,  the  full  enjoyment  of  any  of  tlie 
accommodations,  advantages,  facilities  or  privileges  enumer- 
ated In  said  section,  or  by  aiding  or  inciting  such  denial,  shall, 
for  each  offense,  be  deemed  guilty  of  a  misdemeanor." 
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There  was  a  demurrer  to  the  indictment;  one  ground  of 
which  was  that  the  charge  and  facts  set  forth  in  the  indict- 
ment do  not  constitute  an  offense  punishable  by  law.  The 
demurrer  was  overruled.  We  think  it  should  have  been  sus- 
tained, upon  the  ground  above  set  out. '  The  indictment 
charges  that  on  the  1st  day  of  March,  1886,  the  defendant 
was  engaged  in  his  occupation,  and  while  thus  employed  he 
refused  to  shave  one  Bennett,  and  gave  no  reason  for  such 
refusal.  It  is  true,  it  is  stated  that  the  defendant  knowingly, 
willfully  and  unlawfully  refused  to  perform  the  service.  But 
this  allegation  is  more  in  the  nature  of  averring  a  legal  con- 
clusion than  an  allegation  of  fact.  It  is  also  averred  that 
defendant  would  give  no  reason  for  his  refusal.  This  is 
clearly  insufficient.  There  should  have  been  an  averment 
that  there  was  no  good  reason,  and  it  should  have  been  averred 
that  at  the  time  and  immediately  after  the  alleged  refusal  he 
proceeded  to  shave  others.  For  aught  that  appears  in  the 
indictment,  there  may  have  been  good  reasons  for  the  refusal. 
The  law  cannot  be  construed  so  as  to  compel  a  barber  to 
shave  every  one  who  presents  himself  for  that  purpose.  The 
proposed  customer  may  be  drunk,  disorderly,  profane,  or 
filthy,  or  he  may  have  some  contagious  disease,  such. as  bar- 
ber's itch,  or  the  like,  and  it  would  be  no  violation  of  the 
law  if  the  barber  should  refuse  to  shave  all  such  persons. 
Or,  for  anything  that  appears  in  this  indictment,  the  defend- 
ant may  have  desired  to  go  to  his  meal  at  the  time  Bennett 
demanded  to  be  shaved.  It  is  obvious  that  the  indictment 
does  not  charge  facts  sufficient  to  show  that  the  defendant 
was  criminally .  guilty  of  discriminating  against  Bennett, 
and  in  favor  of  others;  and,  for  aught  that  appears,  Bennett 
may  have  seated  himself  in  the  chair  before  his  turn  came 
to  be  shaved.  There  may  have  been  many  good  reasons  foi 
the  refusal.  In  such  case  the  defendant  would  perhaps  be 
lacking  in  politeness  in  not  giving  the  reason  for  his  refusal, 
but  this  would  be  no  crime. 

As  the  cause  must  be  reversed  upon  the  ground  above 
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pointed  out,  we  need  go  no  further  in  the  case.  It  is  claimed 
in  argument  that  the  defendant  is  not  liable  under  a  proper 
construction  of  the  statute,  and  that,  if  liable,  the  statute  is 
unconstitutional.  It  will  be  time  enough  to  determine  these 
questions  when  a  case  is  presented  with  the  necessary  aver- 
ments showing  that  the  law  has  been  violated. 

Kevebsed. 
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Hickman  v.  Ckuise,  Sheriff. 

1.  Attachment:  property  exempt  to  farmer:  who  is  a  farmer. 

A  person  whose  vocation  is  that  of  a  farmer  is  entitled  to  have  exempted 
to  him  the  property  with  which  he,  as  a  farmer,  earns  a  livings  for  himself 
and  family,  even  thouflrh  he  does  not  own  a  farm,  and  has  not  leased  one, 
and  is  not  actually  engaged  in  farming,  at  the  time  snch  property  is 
levied  on  to  satisfy  his  debts. 

2.  Practice :  directing  verdict.    It  is  error  to  direct  a  verdict  for  the 

defendant  when  there  is  evidence  tending  to  sustain  plaintiff's  cause  of 
action. 

Appeal  from  Dela/ware  Cirquit  Covert, 

Tuesday,  Ootobeb  11. 

Action  to  recover  specific  personal  property,  which  the 
petition  states  the  defendant,  as  sheriff,  had  levied  upon  and 
taken  possession  of  under  an  attachment.  The  petition 
stated  that  the  plaintiff  was  the  head  of  a  family  and  a  farmer, 
and  that  the  property  was  exempt  from  attachment  because 
it  constituted  a  portion  of  the  property  with  which  he  habit* 
ually  earned  his  living.  Substantially,  the  allegations  of 
the  petition  were  denied  in  the  answer,  and  it  was  pleaded 
that  the  plaintiff  had  started  to  leave  the  state,  and  there- 
fore the  property  was  not  exei^pt.  Trial  by  jury,  and,  under 
the  direction  of  the  court,  the  jury  found  for  the  defendant, 
and  the  plaintiff  appeals. 

Welch  <&  Welch,  for  appellant. 

Harrick  i&  Doxsae,  for  appellee. 

Seevers,  J. — At  the  conclusion  of  the  plaintiff's  evidence 
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tlie  defendant  moved  the  court  to  "  direct  a  verdict  for  the 

defendant,  for  the  reason  that  plaintiff  bases  his 

1*  ATTACH' 

ment:  prop-    crround  of  recovery  upon  the  allecjation  that  he 

ertv  exempt      ®  v      r  o 

who isafarm-  ^^  ^^  ^^^  ^^^^  *  farmer,  earning  his  living,  and 
*'■•  that  he  used  the  implements  or  property  that  is 

sought  to  be  recovered  for  the  purpose  of  supporting  his 
family,  and  the  uncontradicted  evidence  shows  that  the 
I)laintiff  was  not  at  the  time  a  farmer,  nor  engaged  in  farm- 
ing, and  that  his  intention  was  not  to  carry  on  farming,  i^  a 
reasonable  period,  within  the  state  of  Iowa."  This  motiofl 
was  sustained,  and  the  jury  returned  a  verdict  accordingly. 
As  we  understand  the  motion  and  the  ruling  of  the  court, 
the  question  whether  the  plaintiff  had  started  to  leave  the 
state  was  eliminated  from  the  case.  The  motion  is  based 
alone  on  the  thought  that  the  plaintiff  was  not  a  farmer. 
The  levy  was  made  on  the  16th  day  of  March,  and  the  plaint- 
iff testified  that  he  had  been  engaged  in  farming,  as  we  under- 
stand, the  preceding  year,  but  that  his  lease  had  expired  on 
the  1st  of  March,  and,  he  had  not  leased  another  farm  when 
the  levy  was  made.  The  plaintiff  also  testified:  "  I  reside 
in  Hopkinton,  Delaware  county.  Have  resided  all  my  life 
in  the  state.  Am  the  head  of  a  family.  My  business  is 
farming,  and  was  at  the  time  of  the  Itvy^  and  prior  thereto, 
and  always  has  been,  farming.  *  *  #  j  ^g^j 
the  property  in  farming,  for  the  support  of  my  family." 
Now,  while  it  is  true  the  plaintiff  was  not  at  the  time  of  the 
levy  engaged  in  farming,  that  was  his  business  or  vocation 
by  which  he  earned  his  living;  and  although  it  is  true  he  did 
not  own  a  farm,  nor  had  he  leased  one,  still  he  was  a  farmer, 
A  man  may  be  a  farmer  although  he  is  not,  on  the  particular 
day  an  execution  may  be  levied  on  property,  doing  any  specific 
thing  as  a  farmer,  if  such  is  his  vocation  or  business.  It 
may  be  conceded  as  true  that  plaintiff  gave  other  evidence 

a.  practice:    which  tended  to  show  that  he  was  not  a  farmer; 
^rec  ngver-  ^^.jj^  .^  ^^^  ^^^^  j^^^  ^^^  Submitted  to  the  jury, 

and  it  had  been  found  that  he  was  a  farmer,  in  our  opinion 
Vol.  LXXII— 34 
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the  xsourii  would  not  have  been  justified  in  setting  aside  the 
verdict,  and  therefore  the  court  erred  in  instructing  the  jury 
as  it  did.  Hevebsed. 


Cabb  v.  Boswobth  &  Sons  et  al. 

1.  Judgment:  foreclosure:  where  recorded.  The  decree  of  fore- 
closure involved  in  this  caRe  is  assailed  on  the  grroond  that  it  was  recorded 
in  a  book  entitled  '*  Decrees  of  the  Foreclosure  of  Mortgages/*  whereas 
it  is  claimed  that  Code,  §  197,  requires  all  proceedings,  judgments  and 
decrees  to  be  entered  in  one  book,  to  be  known  as  the  "  Record  Book: "" 
but  Ktld  that  the  statute  is  directory  only,  and  that  the  decree  was  not 
void  on  account  of  being  entered  in  a  book  used  for  such  decrees  alone. 

Appeal  from  Palo  Alto  District  Court  —  Hon.  Lot  Thomas, 

Jvdge. 

Tuesday,  Octobeb  11. 

Action  in  chancery  to  quiet  the  title  of  certain  lands  in 
plaintiflf.  The  defendant  Weil  answered,  denying  the  allega- 
tions of  the  petition,  and  filed  a  cross-petition  setting  up  title 
in  himself,  which  was  dismissed,  and  he  appeals. 

JlarriaoTh  <&  Jenswold^  for  appellant. 
Sopery  Crawford  &  AlleUy  for  appellee. 

Beck,  J. —  I.  The  facts  upon  which  the  decision  turns  are 
undisputed,  as  shown  by  the  record  before  us.  Plaintiff 
claims  title  to  the  land  undeV  a  sheriff's  sale  made  upon  a 
decree  of  foreclosure.  The  defendant  Weil's  title  is  based 
upon  a  sheriff's  sale  made  upon  a  judgment  junior  to  the 
mortgage  under  which  plaintiff  claims.  Defendant  insists 
that  the  foreclosure  sale  upon  which  the  deed  to  plaintift' 
was  executed  is  void,  and  asks  permission  to  redeem  from 
the  mortgage,  and,  upon  redemption  being  ordered,  that 
plaintiff,  who  is  and  has  been  in  possession  of  the  land,  be 
required  to  account  for  the  rents  and  profits  thereof. 
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II.  The  ground  upon  which  defendant  maintains  that  the 
foreclosure  decree  is  void  is  this :  The  decree  was  entered  by  the 
clerk  of  the  district  court  wherein  it  was  rendered,  in  a  record 
book  designated  as  "  Decrees  of  the  Foreclosure  of  Mortgages," 
in  which  such  decrees,  and  nothing  else,  were  kept  of  record. 
Other  proceedings  of  the  court  were  entered  in  a  general 
record  book,  except  defaults,  which  were  entered  in  a  separate 
book,  which  was  called  the  "  Default  Docket"  These  books 
and  the  general  record  book  were  all  indexed  together  in 
a  common  index  book.  The  decrees  in  the  decree  book 
referred  to  were  also  entered  in  the  judgment  docket.  The 
position  of  defendants'  counsel  is  that  the  book  in  which  the 
decree  of  foreclosure  under  which  plaintiff  claims  was 
entered  is  unauthorized  by  law,  and  the  decree  is  therefore 
void.  They  insist  that  the  statute  (Code,  §  197)  authorizes 
•  and  permits  the  clerk  to  keep  but  one  book  in  which  all  pro- 
ceedings, judgments  and  decrees  are  required  to  be  entered. 
The  part  of  the  section  relied  upon  by  counsel  is  in  this  lan- 
guage: "The  clerk  is  required  to  keep  the  following  books, 
in  which  shall  be  entered  the  business  of  the  district  and  cir- 
cuit courts  severally:  (1)  A  book  containing  the  entries  of 
the  proceedings  of  the  court,  which  may  be  known  as  the 
*  Record  Book',  and  which  is  to  have  an  index  referring  to 
each  proceeding  in  each  cause  under  the  name  of  the  parties, 
both  plaintiffs  and  defendants,  and  under  the  name  of  each 
person  named  in  either  party."  The  section  further  pro- 
vides for  keeping  adjudgment  Docket,"  a " Fee-Book,"  a 
"  Sale- Book,"  a  "  Complete  Record  Book,"  an  "  Incumbrance 
Book,"  an  "  Appearance  Docket,"  and  an  "  Index  of  all 
Liens,"  existing  in  the  records  of  the  court. 

The  point  made  by  counsel  for  defendant  is  that  this  pro- 
vision of  the  statute  authorizes  but  one  book  to  be  kept  by 
the  clerk  wherein  decrees  of  foreclosure  must  be  entered 
with  other  judgments  of  the  court.  In  our  opinion,  the 
statute,  so  far  as  it  requires  the  clerk  to  keep  a  book,  one 
book  to  be  known  a5  the  "  Record  Book,"  is  directory  merely, 
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and  not  coDOLpalsory,  and  a  strict  compliance  with  its  lan- 
guage is  not  demanded.  The  purpose  and  spirit  of  the  law 
is  to  require  the  proceedings  to  be  kept  of  record  in  a  book. 
If  convenience  in  the  disposition  of  the  business  of  the  court 


^r  '.  demands  it,  and  the  rights  of  the  parties  are  not  prejudiced 

|jj«:.  thereby,  the  statute  is  not  imperative  in  its  requirements,  but 

^ V '  leaves  the  matters  to  the  discretion  of  the  proper  officers  or 

^i^':.^  the  court  to  provide  an  additional  book  or  books,  in  which  a 

^--  \  part  of  the  business  of  the  court  shall  be  entered.     Statutes 

J' I  pertaining  to  the  mode  of  proceedings  by  public  officers  are 

f'..  directory,  and  precise  compliance  with  their  requirements  is 

(i/N  not  required.     Dishon  v.  Smithy  10  Iowa,  212;  Parish  v. 

k  V  Elwelj  46  Id.,  162.     See,  also.  Potter's  Dwar.  St.,  221,  222, 

and  notes. 

Ko  possible  prejudice  to  the  rights  of  the  parties,  which 
would  result  from  the  entry  of  the  decree  in  the  book  of  • 
"  Decrees  of  the  Foreclosure  of  Mortgages,"  has  been  sug- 
gested. We  are  informed  that  in  many  counties  of  the  state 
foreclosure  decrees  are  etitered  of  record  in  this  manner.  Hun- 
dreds of  decrees  would  be  rendered  invalid,  and  the  titles  of 
property  of  immense  value  would  be  disturbed,  by  a  decision 
of  this  court  in  accord  with  the  position  of  defendants'  coun- 
sel. It  would  be,  indeed,  e^  bold  court  which,  following  the 
language  of  the  statute  rather  than  its  spirit,  would  hold  the 
decree  upon  which  plaintiff's  title  is  based  void,  on  the 
ground  that  it  is  not  recorded  in  a  book  which  contains  all 
the  proceedings  of  the  court  rendering  it. 

The  decree  of  the  district  court  is 

Affirmed. 
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The  State  v.  Behm. 

1.  ICanslaiighter :  exposing  infant:  inoiotmbnt.  An  indictment  for 
manslaughter  committed  by  a  mother  in  exposing  to  the  inclemency  of 
the  weather  her  new-born  infant,  which  charges  the  defendant  with 
being  guilty  of  wrongful  acts  which  created  the  exposure  in  part,  and 
that  it  was  of  such  exposure  that  the  child  died,  and  which  charges  in 
substance  that  it  died  from  the  exposure  created  by  the  defendant,  is  not 
defective  in  failing  to  state  that  the  defendant  was  bound  to  provide  for 
and  protect  the  child,  nor  in  failing  to  charge  that  the  child  was  unable 
to  help  itself.         * 

Appeal  from  Dubuque  District  Court  — Hon.  0.  F.  Couch, 

Jtcdge. 

Tuesday,  October  11. 

The  defendant,  Maggie  Bebm,  was  convicted  of  the  crime 
of  manslaagbter,  and  sentenced  to  imprisonment  in  the  peni- 
tentiary for  the  term  of  one  year.     She  appeals* 

J.  G.  Longueville,  for  appellant. 

A*  e/.  BakeVy  Atiomey-generalj  for  the  State. 

Adaics,  Oh.  J. — ^The  defendant  moved  in  arrest  of  judg- 
ment, on  the  ground  that  the  indictment  fails  to  charge  an 
indictable  offense.  The  court  overruled  the  motion,  and  the 
overruling  is  assigned  as  error.  The  indictment  charges  that 
*<  the  defendant  did  willfully  and  feloniously  make  an  assault 
in  and  upon  a  certain  male  child  which  had  then  and  there 
been  born  alive  to  the  said  Maggie  Behm,  with  the  specific 
intent  by  the  said  Maggie  Behm  then  and  there  unlawfully 
and  feloniously  the  said  child  to  kill  and  murder  ;  and  the 
said  Maggie  Behm  did  then  and  there  unlawfully  and  felon- 
iously, and  with  the  specific  intent  to  kill  and  murder  said 
child,  with  both  her  hands  put  and  place  said  child  in  a  cer- 
tain outhouse,  and  then  and  there  did  unlawfully  and  felon- 
iously desert  and  leave  said  child  exposed  to  the  inclemency 
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of  the  weather,  without  sufficient  clothing,  covering,  shelter, 
and  protection  for  the  body  of  said  child,  of  and  from  which 
exposure,  so  unlawfully  and  feloniously  made  by  said  Maggie 
Behm,  with  intent  as  aforesaid,  said  child  then  and  there 
did  die." 

One  of  the  defendant's  objections  to  the  indictment  is  that 
it  does  not  allege  that  the  defendant  was  in  duty  bound  to 
provide  for  and  protect  the  child.  To  this  we  have  to  say 
that  the  position  might  be  well  taken  if  the  charge  was 
simply  that  the  defendant  willfully  and  feloniously  caused 
the  death  of  the  child  by  neglecting  it.  But  the  indictment 
charges  much  more  than  that.  It  charges  the  defendant  with 
being  guilty  of  wrongful  acts  which  created  the  exposure  in 
part,  and  charges  that  it  was  of  such  exposure  that  the  child 
died. 

Another  objection  made  to  the  indictment  is  that  it  does 
not  charge  that  the  child  was  unable  to  help  itself.  But  it 
charges,  in  substance,  that  it  died  from  the  exposure  created 
by  the  defendant.  If  the  diild  could  have  helped  itself,  and 
had  voluntarily  remained  where  it  had  been  placed  by  the 
defendant,  then  it  would  itself  have  caused  its  exposure  by 
its  own  volition,  and  in  no  proper  sense  could  it  have  been 
said  that  it  died  of  the  exposure  caused  by  the  defendant,  aa 
the  indictment  charges.  We  think  that  the  district  oonrt 
did  not  err  in  overruling  the  motion  in  arrest  of  judgment 

Affibmsd. 
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The  Independence  Mills  Co.  y.  The  Bcblington,  Cedab 

KaPIDS  &  NOBTHERN  R'y    Co.  ET  AL. 

1.  Bailroads:  whrat  destroted  on  track:  nature  of  liability: 
INSTRUCTIONS.  In  an  action  against  railroad  companies  for  the  value 
of  wheat  carried  by  them  and  destroyed  on  track  by  fire  after  reaching: 
its  destiilaiioQ,  the  defendants  complained  that  the  court  in  its  instruc- 
tions held  them  to  strict  liability  a3  common  carriers,  and  took 
from  the  jory  all  questions  as  to  their  liability  as  warehousemen.  But 
held  that  there  was  no  error  in  this,  because  the  court  plainly  instructed 
the  jury  that,  if  the  car  was  put  in  a  proper  place  for  unloading,  there 
was  no  liability  on  any  ground. 

:  AS  carriers  of  wheat:  when  duty  of  carrier  ceases.  The 


2. 


duty  and  liability  of  a  railroad  company  as  a  carrier  of  wheat  in  bulk, 
not  designed  to  be  placed  in  the  company  *s  warehouge,  does  not  cease 
until  it  has  placed  the  car  containing  tbe  wheat  in  such  a  positional  the 
place  of  destination  that  it  can  safely,  and  with  a  reasonable  degree  of 
couTenience,  be  unloaded  by  the  consignee.  The  car  of  wheat  involved 
in  this  case  having  been  placed  where  it  could  possibly  be  unloaded,  but 
not  with  convenience,  and  having  been  destroyed  by  fire  while  in  such 
place,  luXd  that  the  transporting  companies  were  liable  as  carriers  to 
the  owners  of  the  wheat. 


3. 


LOSS  BY  fire:  pleading:  carriers  jointly  liable. 


A  contract  was  made  With  one  of  the  railroad  companies  defendant  for 
the  shipment  of  a  car  of  wheat  by  way  of  its  line  and  another  des- 
ignated road,  but,  in  violation  of  the  contract,  it  was  shipped  by  the 
road  of  the  other  defendant  herein,  and  by  it  hauled  to  its  destination, 
where  it  was  burned  while  yet  in  the  hands  of  the  carriers.  The  peti- 
tion averred,  along  with  the  other  facts  in  the  case,  that  the  wheat  was 
lost  or  destroyed  while  in  possession  of  the  last  carrier,  and  the  evidence 
justified  the  conclusion  that  the  defendants  were  jointly  interested  ia 
the  contract  of  shipment.  Held  that  the  pleadings  and  evidence  war- 
ranted a  judgment  against  both  defendants.  , 

4.  Pleading:  indefinite  statement  of  damages:  defect  waived. 
In  an  action  against  a  carrier  for  wheat  destroyed,  where  the  value  of 
the  wheat  and  the  damage  to  plaintiff  could  fairly  be  inferred  from  the 
allegations  of  the  petition,  but  such  value  and  damage  were  not  alleged 
in  terms,  luldy  in  the  absence  of  a  motion  for  a  more  specific  state- 
ment, that  the  petition  was  sufficient  in  these  respects  to  support  a  ver- 
dict and  judgment  for  plaintifiT. 

Appeal  from  Buchanan  District  Court, 
Tuesday,  October  11. 
Action  at  law  to  recover  the  value  of  a  car-load  of  wheat 
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which  was  destroyed  by  fire  on  one  of  the  tracks  of  the  Bur- 
lington, Cedar  Eapids  &  !N'orthern  Railroad  Company  at  the 
city  of  Independence,  in  this  state.  There  was  a  trial  by 
jury,  and  a  verdict  and  judgment  for  the  plaintiff.  Defend- 
ants appeal. 

S.  K.  Tracy^  for  Burlington,  C.  K.  &  N.  R'y  Co.,  appel- 
lant. 

C  E.  Bansier,  for  Minneapolis  &  St.  L.  Wy  Co.,  appellant. 

Lake  <k  Harmon  and  Woodward  dk  Cook,  for  appellee. 

RoTHRooK,  J. — I.     On   the  29th  day  of  August,   1885, 
Peavy  &  Co.,  of  Minneapolis,  Minnesota,  shipped  from  that 

place  to  plaintiff,  at  Independence,  Iowa,  a  car- 

1«  RAIIiROADSr 

stroyed  on  ^^^^  ^^  wheat  in  bulk.  The  wheat  was  ordered 
S^labuuy":"  V  the  plaintiff  to  be  shipped  by  way  of  the 
instructions,  ^^[innesota  &  l^-orthwestern  Railroad,  in  care  of 
the  Illinois  Central  Railway,  and  the  bill  of  lading  issued  by 
the  Minneapolis  &  St.  Louis  Railway  Company  provided  for 
a  shipment  by  that  route.  The  Minneapolis  &  St.  Louis 
Railway  Company  did  not  follow  such  directions,  but  trans- 
ported the  car  to  Albert  Lea,  Minnesota,  and  there  turned  it 
<jver  to  the  Burlington,  Cedar  Rapids  &  Northern  Railway 
Company,  to  be  hauled  by  it  to  Independence.  The  grain 
arrived  at  Independence  on  the  8th  day  of  September,  1885, 
and  the  car  was  not  moved  to  the  Illinois  Central  depot, 
where  il  would  have  been  placed  if  the  shipping  order  and 
the  provisions  of  the  bill  of  lading  had  been  observed,  but  it 
was  placed  upon  a  side  track  of  the  Burlington,  Cedar  Rap- 
ids &  Northern  Company,  and  remained  there  for  a  time, 
and  was  hauled  to  another  place  near  an  elevator,  and  on  the 
night  of  September  10,  1885,  it  was  destroyed  by  the  burn- 
ing of  the  elevator,  over  which  neither  company  had  any  con- 
trol, and  the  burning  of  which  was  without  the  fault  of 
either  defendant. 


OCTOBER  TERM,  1887.  537 

•  The  ludependeuce  Mills  Co.  y.  The  Borlington,  0.  B.  &  N.  R'y  Co.  et  aL 


Thus  far  there  is  no  dltpute  in  the  facts  of  the  case.  The 
petition  seeks  to  recover  of  the  defendants  for  negligence  as 
common  carriers,  and  not  as  warehousemen.  It  recites  the 
facts  as  to  the  requirement  that  the  shipment  should  be  by 
the  Minnesota  &  Northwestern  and  Illinoio  Central  roads, 
and  that  the  wheat  was  not  delivered  at  the  depot  of  the 
Illinois  Central  road  at  Independence,  according  to  the  con- 
tract of  shipment.  It  appears,  however,  that  the  plaintiff 
had  notice  of  the  arrival  of  the  car  at  the  depot  of  the  Bur- 
lington, Cedar  Rapids  &  Northern  Railroad  Company  at 
Independence,  and,  as  nearly  all  of  the  evidence  in  the  case 
was  directed  to  the  question  whether  the  car  was  placed  in 
such  a  position  that  if  could  be  conveniently  and  safely 
unloaded  by  the  plaintiff,  the  court  in  its  instructions  to  the 
jury  held,  in  effect,  that  all  questions  were  out  of  the  case 
excepting  one,  which  was  whether,  under  the  evidence,  the 
responsibility  of  a  common  carrier  had  ceased,  and  that  of 
a  warehouseman  begun,  before  the  wheat  was  destroyed.  The 
jury  were  advised,  in  effect,  that  if  the  car  was  put  in  a  suit- 
able place  to  be  unloaded,  and  the  transportation  of  it  was 
completed  when  it  was  destroyed  by  tire,  tiie  defendants  were 
not  liable.     The  instructions  referred  to  are  as  follows  : 

^'  (5)  You  are  instructed  that  it  was  the  duty  of  the  rail- 
road companies,  defendants,  as  common  carrier^,  to  place  the 
car  at  Independence  where  it  could  be  unloaded  without  a 
greater  expense  or  risk  than  is  usually  incident  to  the  unload- 
ing of  cars  containing  like  freight  at  said  place,  or  (o  place 
said  car  at  Independence  in  a  position  where  a  reasonable 
and  prudent  man,  knowing  the  custom  and  rules  governing 
the  handling  of  freight  at  said  station,  and  diligent  in  remov- 
ing  his  property  from  the  railroad,  would  not  decline  to 
receive  it ;  and  if  you  find  that  at  any  time  after  the  car  of 
wheat  reached  Independence,  on  September  8,  3885,  it  was 
placed  so  that  the  defendants  complied  with  the  rule  of  law 
laid  down  in  this  instruction,  then  the  defendants  are  not 
liable  in  this  action,  and  you  will  so  find. 
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'<  (6)  The  evidence  tends  to  show  that,  when  the  car  of 
wheat  first  arrived,  the  drayman,  Marquette,  who  uanally 
hauled  like  freight  for  the  plaintiffs,  complained  of  the  posi- 
tion in  which  the  company  had  left  the  car,  and  that  the  car 
containing  the  wheat  was  subsequently  moved  from  the  posi- 
tion complained  of  to  another  position.  Now,  if  you  find 
that,  subsequent  to  the  first  complaint  and  removal,  the 
plaintiffs,  or  their  agents  or  employes,  did  not  complain,  pre- 
vious to  the  fire,  to  the  agents  of  the  defendants,  that  the 
car  was  in  a  position  where  it  could  not  be  unloaded  without 
unusual  expense,  then  the  agents  of  the  company  were  justi- 
fied in  assuming  that  no  fault  was  found  with  the  position 
of  the  car,  and  the  defendants  would  not  be  liable,  and  you 
should  so  find. 

"  (7.)  The  burden  of  proof  is  on  the  defendants  to  show, 
by  a  fair  preponderance  of  credible  evidence,  that  the  car  of 
wheat  was  placed  at  Independence,  after  its  arrival  and  before 
the  fire,  in  a  place  where  cars  containing  like  freight  are 
usually  placed  ;  or  that  it  was  placed,  after  its  said  arrival 
and  before  the  fire,  in  a  position  where  a  reasonable  and  pru- 
dent man,  in  the  exercise  of  due  diligence  in  removing  his 
property  from  its  exposed  condition,  and  knowing  the  rules 
and  custom  of  handling  and  delivering  like  freight  at  said 
station,  would  not  decline  to  remove  it.  But  if  you  find 
that  the  agents  or  employes  of  the  plaintiff  did  not  complain 
a  second  time,  as  stated  in  the  last  instruction,  subsequent  to 
the  removal  after  the  first  complaint,  you  are  instructed  that 
the  law  presumes  that  the  plaintiff  waived  any  objections  it 
might  have  had  to  the  second  or  any  subsequent  position  to 
which  the.  car  was  removed  after  the  first  complaint. 

"  (8)  You  will  not  consider  any  issue  made  by  the  plead- 
ings in  this  action  not  submitted  to  you  by  these  instruc- 
tions. The  other  issues  in  the  case  are  withdrawn  from 
your  consideration." 

It  will  thus  be  seen  that  the  court  eliminated  all  questions 
from  the  case  excepting  that  of  liability  of  common  carriers. 
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The  defendants  complain  because  the  court  held  them  to 
the  strict  liability  of  common  carriers,  and  did  not  submit 
to  the  jury  the  question  as  to  liability  as  warehousemen. 
We  think  there  was  no  error  in  this,  because  the  court  plainly 
instructed  the  jury  that,  if  the  car  was  put  in  a  proper  place 
for  unloading,  there  was  no  liability  on  any  ground,  either  as 
carrier  or  warehouseman. 

II.  We  come  now  to  what  we  regard  as  the  main  ques- 
tion in  the  case.     It  is  this:     Was  the  jury  warranted  in 

2 :  as      finding,  from  the  evidence,  that  the  trahsporta- 

wheat:  when    tion   of    the   wheat   was    ended    when    it   was 

duty  of  car-  ••  i       «      n 

rier  ceases,      destroyed  by  fire? 

It  has  been  held  by  this  court,  and  must  be  regarded  as  the 
settled  law  of  this  state,  that  the  liability  of  a  railway  com- 
pany as  a  common  carrier  of  freight  terminates,  and  its 
responsibility  as  a  warehouseman  commences,  upon  the  arri- 
val of  the  goods  at  the  point  of  destination,  and  depositing 
them  in  the  warehouse  of  the  company  to  await  the  conven- 
ience of  the  consignee.  Francis  v.  Dubuque  cfe  S.  C  Rij 
Co.,  25  Iowa,  61;  MoKr  v.  Chicago  <&  N.  W.  li'y  Co,,  40 
Id.,  579.  The  principle  upon  which  these  cases  were  deter- 
mined is  that,  when  a  common  carrier  has  transported  the 
property  to  its  destination,  and  done  all  of  the  acts  pertain- 
ing to  the  carriage  of  the  goods,  his  liability  as  such  carrier 
ceases.  There  can,  however,  be  no  uniform  rule  as  to  what 
acts  are  necessary  to  be  done  to  fulfill  the  carrier's  contract. 
His  duties  must  vary  according  to  the  nature  of  the  consign- 
ment. In  the  cited  cases  the  property  was  such  that  it  could 
be  removed  from  the  cars  and  placed  in  an  ordinary  depot 
warehouse.  But  in  the  case  at  bar  the  grain  was  in  bulk. 
It  was  not  expected  by  the  parties  that  it  would  be  removed 
from  the  car  by  the  railroad  company  and  carried  into  its 
warehouse.  It  was  its  duty  to  place  it  in  such  a  position  on 
its  track  that  it  could  be  safely,  and  with  a  reasonable  degree 
of  convenience,  unloaded  by  the  plaintiff;  and  it  was  the 
right  of  the  plaintiff  to  refuse  to  unload  the  car  until  it  was 
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SO  placed ;  and  as  long  as  the  defendant,  in  obedience  to  its 
obligation  as  a  common  carrier,  was  required  to  move  the  car 
upon  the  track,  its  liability  as  such  common  carrier  did  not 
cease. 

The  jury  were  fully  warranted  in  finding  that  when  the 
car  arrived  at  Independence  it  was  placed  upon  a  track  where 
it  was  unsafe  and  inconvenient  to  unload,  and  that,  when 
requested  to  move  it  elsewhere,  a  removal  was  made,  and  the 
car  was  placed  upon  scales  adjoining  the  elevator  which  was 
burned,  so  that  it  could  not  be  unloaded  on  one  side  because 
of  the  elevator,  and  could  with  diflBculty  have  been  unloaded 
from  the  other  side  because  of  the  scale  beam  and  its  attach- 
ments, and  that  plaintiff's  servants  again  complained  of  the 
location  of  the  car. 

The  defendants'  counsel  claim  that  the  jury  found  specially 
that  the  car  was  on  the  side  track  at  a  convenient  point  for 
unloading  into  wagons  long  before  the  fire.  The  following 
among  other  special  interrogatories  were  submitted  to  the 
jury:  "  (1)  Was  the  car  of  wheat  in  question  placed  where 
it  could  be  safely  unloaded,  on  the  day  it  arrived  at  Inde- 
pendence station?  Answer.  No.  (2)  Was  it  placed  where 
it  could  be  got  at  to  unload  it  when  the  car  was  moved 
from  the  place  where  it  was  first  left?  A.  Yes.  (3)  Bid 
the  scale  frame  interfere  with  the  unloading  of  the  car?  A. 
Yes."  The  claim  of  counsel  is  based  upon  the  answer  to  the 
second  interrogatory.  But  that  answer  must  be  taken  in 
connection  with  the  answer  to  the  third  interrogatory,  and 
when  taken  together  the  jury  answered,  in  effect,  that  as  a 
physical  fact  the  car  could  have  been  unloaded,  but  that  the 
scale  frame  would  have  interfered  with  the  work  of  unloading. 

III.  It  is  claimed  that  the  plaintiff  ought  not  to  have 
been  allowed  to  recover,  because  the  right  of  recovery  as  set 

forth  in  the  petition  is  based  upon  the  violation 


pieartingr'      of  the  contract  to  make  the  shipment  by  way  of 

fointfy'iiabie,  the  Illinois  Central  Railroad.     We  think  that,  as 

the  petition  avers  that  the  wheat  was  lost  or  destroyed  while 
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in  tlie  possessioQ  of  the  Burlington,  Cedar  Kapids  &  Nortli- 
ern  Railroad  Company,  and  before  delivery,  the  averments 
thereof  are  sufficient  to  support  the  action;  and  we  are  of 
the  opinion  that  the  evidence  was  sufficient  to  authorize  a 
finding  that  the  defendants  were  jointly  interested  in  the 
contract  of  shipment  sued  upon. 

IV.     Lastly,  it  is  claimed  that  no  recovery  ought  to  have 
been  had  because  the  petition  neither  alleges  that  plaintiff 

. ,^.    was  damac^ed  in  any  sum,  nor  that  the  wheat 

scwwnentof  ^^^  ^^  ^^7  value.  The  petition  claims  of  the 
dSte«**'  defendants  $600  as  justly  due  from  them  to  the 
^"^^^^^  plaintiff.  It  gives  the  number  of  bushels  of 
wheat  which  were  destroyed,  and  avers  a  demand  for  the 
wheat,  or  payment  for  the  same;  avers  that  the  claim  is  the 
property  of  the  plaintiff;  and  demands  judgment  for  $600, 
interest  and  costs.  It  is  true,  the  petition  did  not  aver  in 
terms  the  value  of  the  wheat;  but,  in  the  absence  of  a  motion 
for  a  more  sped  fie  statement,  we  think  it  Was  sufficient. 

Affirmed. 
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The  State  v.  Von  Haltsohuhebb. 

1.  Intoxicating  Liqaors:  inform atioi^:  several  counts  in  sake 

LANGTTAOB.  In  an  information  for  the  unlawful  sale  of  intoxicating 
liqaors,  there  were  several  counts  in  the  same  language,  each  charg- 
ing the  sale  of  intoxicating  liquors  **  to  a  person  whose  name  is  unknown 
to  affiant; "  and  there  was  nothing  in  the  language  of  any  of  them 
indicating  that  the  offense  intended  to  be  charged  was  a  different  offeAse 
from  that  charged  in  either  of  the  others.  Held  that  a  demurrer  should 
have  been  sustained  to  all  but  one  of  the  counts,  or  that  the  state  should 
have  been  required  to  elect  on  which  count  it  would  stand,  and  to  con- 
fine the  trial  to  that  count.    [Beck,  J.,  dissenting,] 

2.  :  SALE  BY  pharmacist:  criminality:   acts  not  affecting. 

The  sale  of  intoxicating  liquors  by  a  registered  pharmacist  holding  a 
permit  is  not  rendered  criminal  by  the  fact  that  he  fails  to  make  to  the 
county  auditor  the  report  required  by  law,  nor  by  the  fact  that  he  sells 
at  a  greater  profit  than  the  law  allows;  and  an  instruction,  such  as 
given  in  this  case,  (spe  opinion,)  from  which  the  jury  would  draw  a  con- 
trary inference,  is  held  to  be  erroneous. 
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Appeal  from  Creston  Superior  Court. 

Tuesday,  Octobeb  11. 

The  defendant  was  convicted  of  the  crime  of  selling  intox- 
cating  liquors  contrary  to  law,  and  he  appeals  from  the  judg- 
ment pronounced  against  him. 


fi  ^  Mctxwell  <&  Leonard  and  Phillips  cfe  -Day,  for  appellant. 

A.  J.  JBakerj  Attorney-general,  for  the  State. 

Keep,  J. — I.     The   information  contained   thirty  counts. 
The  first,  twenty-ninth  and  thirtieth  counts  charge  unlawful 

sales  of  intoxicating  liquors  to  persons  who  are 


Fn'  1-  INTOXICA-  -I      1  .  iTii  1  .  i*    tt 

fv'  XING  liquors:  named  therein.     The  second  count  is  as  follows: 

S>  Information:         x-i  i  -i    /.      i 

p:''  several  counts  "For  that  deteudant,  at  the  time  and  place  as 

U,  Jn  the  same  '  ^ 

;} ■  language.        alleged  in  count  one  hereof,  did  sell  intoxicating 

^:v'  liquors,  to-wit,  one  quart  bottle  of  beer,  more  or   less,  or 

?..  other  intoxicating  liquor,  to  a  person  whose  name  is  unknown 

to   affiant; "    and   the  other   twenty-six  counts  are  in   the  ■ 

same  language.     The  defendant  demurred  to  the  counts  from  i 

No..  3  to  No.  28  inclusive, —  one  ground  of  the  demurrer  being  * 

that  each  of  said  counts  described  and  charged  the  same 
offense  which  is  charged  in  the  second  count;  but  the  demur- 
rer was  overruled.  He  also  moved  the  court  to  require  | 
the  prosecutor  to  elect  upon  which  one  of  the  counts  in 
which  a  sale  to  a  person  whose  name  is  unknown  is  charged 
he  would  proceed,  and  to  confine  the  trial  to  that  count. 
That  motion  was  overruled,  and  on  the  trial  defendant  was 
convicted  on  each  count  in  the  information,  and  judgment 
was  pronounced  against  him  upon  each. 

It  was  proven  on  the  trial  that  defendant  is  a  registered 
pharmacist;  also  that,  at  the  time  of  the  sales  charged,  he 
held  a  permit  from  the  board  of  supervisors  of  the  county 
authorizing  him  to  buy  and  sell  intoxicating  liquors  for  med- 
icinal, mechanical,  culinary  and  sacramental  purposes.  It 
has  been  urged  in  argument  that  the  provision  of  section 
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1540,  which  authorizes  the  charging  of  more  than  one 
offense  in  the  same  information  or  indictment,  has  no  appli- 
cation to  the  case  of  a  person  who  holds  a  permit  to  sell 
intoxicating  liquors,  for  the  reason  that,  by  the  express  pro- 
visions of  the  section,  it  applies  to  sales  by  persons  not  holding 
such  permits.  While  this  question  was  not  raised  by  either 
the  motion  or  demurrer,  it  does,  perhaps,  fairly  arise  upon  the 
whole  record.  We  do  not  deem  it  necessary,  however,  at 
this  time,  to  consider  that  question;  but,  for  the  purposes 
of  the  case,  it  will  be  conceded  that  defendant  might  prop- 
erly be  charged  in  the  same  information  with  different  offen- 
ses. But,  while  this  may  be  true,  it  is  very  clear,  we  think, 
that  it  should  be  shown  by  the  averments  of  the  different 
counts  that  the  offense  charged  in  each  is  different  from 
those  charged  in  the  others.  As  stated  above,  the  language 
of  each  of  the  counts  demurred  to  is  the  same  as  that  of  the 
second  count,  and  the  charge  in  each  would  be  proven  by  the 
same  evidence  which  would  establish  that  alleged  in  it. 
There  is  nothing  in  the  language  of  any  one  of  them  indi- 
cating that  the  offense  intended  to  be  charged  in  it  is  a  differ- 
ent offense  from  that  charged  in  either  of  the  others,,  and 
any  evidence  which  might  be  admitted  in  support  of  it  would 
be  equally  applicable  to  any  or  all  of  the  others. 

We  think  that  the  demurrer  should  have  been  sustained, 
or  that  the  state  should  have  been  restricted,  in  the  introduc- 
tion of  its  evidence  on  the  trial,  to  such  as  tended  to  sustain 
a  single  sale. 

II.  There  was  evidence  which  tended  to  prove  that  the 
persons  to  whom  the  defendant  made  sales  at  times  in  ques- 

2. .  sale    *^o^  represented  that  they  desired  to   purchase 

cistVcrllSfn-    the  liquors  for  medicinal  purposes;  also  that  they 

(tiity  I  acts 

iiotaiectiug.  signed  printed  or  written  applications  for  the 
liquors,  which  specified  the  purposes  for  which  they  wanted 
them.  The  superior  court  gave  the  following  instructions  to 
the  jury: 

"The  law  gives  registered  pharmacists,  holding  permits 
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from  the  board  of  Bupervisors,  the  right  to  sell  intoxicating 
liquors  for  the  actual  necessities  of  medicine  onlj,  under 
certain  provisons,  to-wit:  The  party  to  whom  the  sales  are 
made  must  sign  a  written  or  printed  application  for  the  liquor 
bought,  specifying  the  purposes  for  which  it  is  to  be  used,  the 
kind  and  quantity,  and  when  such  application  is  made.  The 
pharmacist,  however,  cannot  lawfully  sell  the  liquor  on  such 
application  if  he  has  reason  to  believe  that  the  application  is 
not  made  in  good  faith,  and  that  the  liquor  would  be  used  as 
a  beverage;  and  he  must,  at  his  peril,  use  reasonable  care 
and  caution  to  ascertain  for  what  use  it  is  intended.  (2)  On  or 
before  the  10th  day  of  each  month,  said  pharmacist  shall 
make  to  the  county  auditor  a  complete  report,  verified  by  his 
affidavit,  showing  all  sales  of  intoxicating  liquors  made 
during  the  preceding  calendar  month,  to  whom  sold,  and  the 
purpose  for  which  the  same  was  to  be  used,  as  represented  by 
duplicate  applications  executed  by  each  purchaser.  (3)  No 
pharmacist  can  accept  an  application  from  a  minor,  or  from 
any  person  who  is  in  the  habit  of  becoming  intoxicated;  nor 
from  one  whose  relatives  have  given  the  said  pharmacist  written 
notice  that  such  person  uses  intoxicating  liquors  as  a  bever- 
age; nor  can  they  sell  it  at  a  greater  profit  than  33^  per  cent. 
If  you  find  from  the  evidence,  beyond  all  reasonable  doubt, 
that  defendant  did  sell  intoxicating  liquor  to  any  person  at 
and  within  the  county  of  Union  and  state  of  Iowa,  within 
one  year  prior  to  the  18th  of  August,  1886,  then  the  burden 
is  on  the  defendant  to  show,  by  a  preponderance  of  the  evi- 
dence, that  said  sale  was  lawful." 

These  instructions  cannot  be  sustained.  The  jury  would 
understand  from  them  that,  if  sales  were  proven,  it  would 
be  their  duty  to  convict  the  defendant,  unless  he  had  shown 
that  they  were  lawfully  made,  and  that  to  establish  their  law- 
fulness he  must  prove  that  he  had  complied  with  the  require- 
ments of  the  statute  enumerated  in  the  first  instruction,  in 
the  matter  of  making  monthly  reports,  and  as  to  the  profit 
at  which  he  had   sold   the   liquors.      The  defendant  was 
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required  to  make  the  report  as  stated  in  the  instruction.  He 
was  also  forbidden  to  sell  the  liquors  at  a  greater  profit  than 
33j  per  cent.  But  neither  the  failure  to  make  the  report, 
nor  a  sale  at  a  greater  profit  than  that  prescribed,  would 
render  the  sales  unlawful,  or  subject  him  to  the  punishment  pre- 
scribed as  for  an  unlawful  sale.  For  the  failure  to  make  the 
report  he  would  be  subjected  to  a  forfeiture  of  $100;  and  for  a 
sale  at  an  unlawful  profit  he  is  liable  to  double  damages  to  the 
purchaser.  (Code,  §§  1537, 1538.)  These  penalties  are  attached 
to  those  particular  acts.  But  the  question  of  tlie  lawfulness 
or  criminality  of  the  sale  is  not  affected  by  them. 

Revebsed. 

Beok,  J.,  (disaentiag.)  The  statute  authorizes  several 
counts  to  be  joined  in  one  indictment,  charging  separate  acts 
of  selling  liquor  in  violation  of  law,  each  constituting  a  dis- 
tinct offense.  In  my  opinion,  a  count  which  would  be  good 
as  the  averment  of  the  offense  in  case  only  one  were  alleged 
in  the  indictment  is  sufficient  when  more  than  one  offense  is 
charged  in  a  single  indictment.  But  it  is  said  that,  as  the 
language  of  each  count  is  the  same,  all  are  to  be  understood  as 
alleging  the  same  crime.  This  conclusion  is  based  upon  the 
presumption  that  the  pleader,  in  drawing  the  indictment,  did 
the  vain  and  absurd  thing  of  repeating  twenty-eight  times 
the  same  language  to  describe  the  identical  act.  Such  pre- 
sumptions are  not  indulged  to  defeat  a  pleading  either  in  a  civil 
or  criminal  case.  But  if  the  several  counts  do  in  fact 
describe  the  same  offense,  and  were  so  intended,  this  fact  may 
and  should  be  shown  upon  the  trial.  If  there  was  but  one 
act  of  selling,  instead  of  twenty-eight,  that  fact  would  be 
readily  and  certainly  disclosed  upon  the  trial,  and  defendant 
would  be  convicted  upon  one  count  only  of  the  indictment. 
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1.  Judgment :  LIEN  on  other  judgment:  priority:  limitation:  par- 
ties, p.  obtained  a  jadgment  agrainst  B.  which,  in  an  action  by  S. 
against  P.,  was,  in  1862,  decreed  to  be  the  property  of  S.  In  18a3,  in  an 
attachment  proceeding  by  Y.  against  P.,  B.  was  garnished  as  P.*8 
debtor,  and  judgment  was  in  the  same  year  rendered  against  him,  as 
such  garnishee,  in  favor  of  V.,  for  a  portion  of  said  first-named  judgment. 
In  1881,  S.  brought  an  action  against  B.  on  the  judgment,  and  recovered 
a  new  judgment  thereon.  In  1833,  V.  brought  an  action  against  B.  on 
the  judgment  against  him  as  garnishee,  making  S.  a  party,  and  asking 
that  his  judgment  be  decreed  to  be  a  lien  upon  the  original  judgment 
against  B.,  superior  to  the  judgment  obtained  by  S.  against  bim.  S. 
had  not,  prior  to  the  garnishment  of  B..  had  her  title  to  the  judgment 
made  of  record  on  the  judgment  docket,  as  required  by  §  8196  of  the 
Revision.  Without  determining  which  party  had  originally  the  prior 
lien  on  the  judgment,  htld  that  whatever  lien  Y.  had  he  lost  in  1873 — 
ten  years  after  the  date  of  his  judgment,  (Rev.  §§  4105,  4109,)  and  that 
in  1881,  when  S.  brought  her  action  to  renew  the  judgment  in  her 
favor,  Y.  was  not  a  necessary  party,  because  he  had  then  no  lien,  and 
that,  upon  S/s  obtaining  a  new  judgment  for  the  whole  amount  of  the 
original  judgment  and  interest,  Y.  was  ptecludoil  from  claiming,  as 
against  her,  any  part  of  the  original  judgment. 

Appeal  from  Black  Hawk  Circuit  Court. 
Wednesday,  October  12. 

Action  in  equity.  From  the  judgment  the  plaintiff 
appeals. 

Alford  <&  Gate8y  for  appellant. 
Boies,  Busted  <&  Boies,  for  appellees. 

Seevebs,  J. — In  1861,  George  B.  Pratt  recovered  a  judg- 
ment against  the  defendant  Brainard.  In  1862,  the  defend- 
ant Mrs.  Shepard,  who  was  then  the  wife  of  said  Pratt,  com- 
menced an  action  against  him  to  procure  a  divorce.  Among 
other  things  it  was  provided  that  said  judgment  should 
become  the  property  of  Mrs.  Pratt,  as  alimony  allowed  her 
by  the  court,  and  said  judgment  was  assigned  and  transferred 
to  her  by  the  judgment  in  the  action  for  a  divorce.    In  1863» 
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the  plaintiff  commenced  an  action  against  George  B.  Pratt, 
in  which  an  attachment  was  issued,  and  Brainard  was  gar- 
nished in  such  action;  and  thereafter,  in  the  same  year,  a 
judgment  was  rendered  in  said  action  against  Brainard  for 
$371.52  and  costs.  In  1881,  defendant  brought  an  action 
on  the  judgment  which  had  been  recovered  by  George  B. 
Pratt,  and  she  recovered  a  judgment  against  Brainard  for 
$2,754.58,  and  costs.  This  action  was  commenced  in  1883, 
the  object  of  which  is  to  recover  judgment  against  Brainard 
on  the  judgment  rendered  against  him  as  garnishee  in  favor 
of  the  plaintiff,  in  1863,  and  to  have  the  same  declared  the 
superior  lien  on  the  judgment  in  favor  of  George  B.  Pratt 
against  Brainard.  The  court  granted  the  relief  as  to  Brain- 
ard, but  dismissed  the  petition  as  to  the  defendant  Shepard. 

I.  Apparently  two  judgments,  one  in  favor  of  appellant, 
and  the  other  in  favor  of  the  defendant  Shepard,  have  been 
rendered  against  Brainard  for  the  same  indebtedness,  and,  if 
both  are  or  can  be  enforced,  great  injustice  will  be  done  him. 
But  we  are  powerless  to  correct  the  wrong,  because  he  has 
not  appealed,  and  makes  no  complaint  in  this  court;  and 
whether  he  was  in  fact  a  party  in  the  circuit  court,  or*  made 
any  defense,  or  asked  any  relief,  we  are  not  advised.  The 
only  questions  we  are  required  to  determine  are  as  to  the 
rights  of  the  appellant  and  the  defendant  Shepard. 

II.  Conceding  that  plaintiff  obtained  a  lien  on  the  judg- 
ment in  favor  of  George  B.  Pratt  against  Brainard,  by  virtue 
of  the  judgment  rendered  in  his  favor  in  the  garnishment 
proceeding,  such  lien  ceased  to  exist  in  1873,  or  ten  years 
after  it  was  rendered.  (  Revision,  §§  4105,  4109.)  It  must 
certainly  be  true  that  the  defendant  became  the  owner  of  the 
George  B.  Pratt  judgment  when  it  was  decreed  to  be  her 
property  in  the  divorce  proceeding  in  1862.  This  being  the 
case,  she  was  authorized  to  bring  an  action  thereon  when  she 
did,  iu  1881,  and  procure  a  judgment  in  her  own  favor 
against  Brainard.  (Code,  §  2521.)  This  judgment  must 
bo  regarded  as  a  conclusive  adjudication,  as  against  Brainard, 
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that  the  defendant  Shepard  is  the  owner  of  such  judgment, 
and  she  is  entitled  to  receive  the  whole  amount  due  thereon. 
Now,  as  the  plaintiff  had  no  lien  on  the  judgment  in  favor 
of  George  B.  Pratt,  at  the  time  the  defendant  commenced 
her  action  thereon  and  obtained  said  judgment  in  her  favor, 
it  seems  to  us  that  this  is  an  end  of  the  case,  for  the  reason 
that,  as  the  plaintiff  had  no  lien,  equity  cannot  give  him  one. 
It  is  true,  the  plaintiff  was  not  made  a  party  to  such 
action,  nor  was  he  a  necessary  party  thereto,  for  the  reason, 
as  we  have  said,  that  he  had  no  lien  on  the  judgment.  Coun- 
sel for  the  plaintiff  contends  that,  because  the  defendant 
Shepard  did  not  cause  an  assignment  of  the  judgment  in 
favor  of  George  B.  Pratt  to  be  entered,  or  made  of  record,  as 
provided  in  Revision,  §  3196,  therefore  appellant's  judg- 
ment in  the  garnishment  proceeding  became  the  paramount 
lien.  Under  the  view  we  have  taken,  this  is  wholly  imma- 
terial, for  the  reason  that,  if  the  plaintiff  did  then  obtain  a 
valid  lien,  he  lost  it  by  his  failure  to  enforce  it  within  the 
time  the  statute  provides  it  shall  remain  in  existence.  We 
think  the  judgment  is  right,  and  must  be  Affirmed. 
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1.  Homestead:  abakdonicbnt:  what  is  not.  A  failure  to  Hve  upoo  a 
homestead  for  about  seven  years  prior  to  the  conveyance  of  it  to  plaint- 
iff, "held  not  to  be  an  abandonment  of  it,  where  the  husband  and  wife  both 
intended  to  occupy  it  a^n  as  a  homestead  as  soon  as  their  affairs  would 
permit,  and  they  all  the  time  retained  the  use  of  a  portion  of  the  house 
for  the  stora^^  of  their  goods;  and  that  a  judgment  rendered  against 
the  owner  prior  to  the  conveyance  to  plaintiff  could  not  be  enforced 
against  the  property. 

Appeal  from  Pottawattamie  District  Court — Hon,  A.  B. 

Thobnell,  Judge. 

Wednesday,  Ootobbb  12. 

Action  in  chancery  to  enjoin  the  execution  of  a  sheriff's 
deed  upon  a  sheriff's  sale  of  a  lot,  and  for  a  decree  declaring 
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the  judgment  not  to  be  a  lien  thereon.     Upon  the  final  hear- 
ing plaintiff's  petition  was  dismissed,  and  she  appeals. 

CoUj  Mo  Vey  <&  Clarke  and  E.  A.  Baboock^  for  appellant. 
Bfinjamin  cfe  Askwith^  for  appellee. 

Bgc£,  J. — I.  The  ground  upon  which  plaintiff  asks  the 
relief  prajed  for  in  his  petition  is  that  the  property  sold  upon 
the  execution  was  the  homestead  of  her  grantors,  and  there- 
fore exempt  from  the  lien  of  the  judgment  and  the  sale 
thereon.  There  can  be  no  controversy  that  at  the  time  the 
judgment  was  rendered  the  property  was  occupied  by  plaint- 
iff's grantors  as  a  homestead.  But  it  is  insisted  that  because 
of  its  abandonment  it  ceased  to  retain  that  character.  The 
only  question  in  the  case  is,  did  plaintiff's  grantors  abandon 
the  property  as  a  homestead,  and  cease  to  entertain  an  inten- 
tion to  reoccupy  it  as  a  home? 

II.  Plaintiff's  grantors  were  husband  and  wife,  and  the 
title  was  in  the  wife.  The  husband  went  west  in  quest  of 
employment,  intending  that  his  absence  should  be  temporary, 
but  without  a  fixed  time.  The  wife  occupied  the  home  with 
her  daughter  for  a  few  months,  and  then  went  to  visit  with 
friends,  renting  all  of  the  house  but  one  room,  in  which  she 
kept  her  household  goods.  After  an  absence  of  two  years 
she  returned,  but,  as  it  was  necessary  for  her  to  engage  in 
some  business  for  her  support,  she  found  it  more  convenient 
to  occupy  another  building,  leaving  some  of  her  household 
goods  in  a  room  of  the  house,  and  reserving  about  one-half 
iof  the  lot.  The  whole  of  the  house  and  lot  was  not  rented, 
and  possession  of  a  part  thereof  was  retained  by  the  wife. 
This  condition  of  affairs  continued  until  the  return  of  the 
husband,  and  no  change  was  made  as  to  the  occupancy  of  the 
house  upon  his  return,  until  the  conveyance  to  plaintiff  in 
about  one  year  thereafter.  Both  husband  and  wife  enter- 
tained the  intention  to  occupy  the  home  again  as  a  home- 
stead when  their  affairs  should  permit.     They  did  not  live  in 
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the  house  for  about  seven  years  prior  to  the  conveyance  to 
plaintiff.  This  long  absence  from  the  house,  in  the  absence 
of  the  feet  that  they  retained  possession  of  a  part  of  it,  pos- 
sibly would  cause  a  presumption  of  abandonment.  But  we 
think  the  presumption  is  overcoiAe  by  the  fact  that  they 
retained  possession  of  a  part  of  the  house  and  lot,  and  kept 
tliere  a  part  of  their  household  goods.     They  had  not,  in  fact,  I 

wholly  abandoned  the  property,  and  their  occupancy  of  a 
part  of  it  imparted  notice  to  the  world  of  their  right  thereto.  1 

The  cases  cited  by  counsel  of  both  parties  have  little,  if  any,  J 

bearing  upon  this  case,  which  we  decide  upon  its  peculiar  i 

facts;  the  controlling  one  being  the  occupancy  all  the  time  ;i 

of  a  part  of  the  premises   by  plaintiff's  grantors,  who,  in  : 

fact,  had  not  wholly  abandoned  them.  J 

We  reach  the  conclusion  that  the  decree  of  the  district  i 

court  ought  to  be  reversed.     The  cause  will  be  remanded  for  J 

a  decree  in  accord  with  this  opinion. 

Kevebsed. 


Mather  v.  Jenswold. 


&50      1.  Mortgage:  fob  monkt  to  pay  feeustlien:  fbiob  sale  on  beoord 
lien:   recobd  notxoe:    bitbbogatiox.     L.  was  owner  of  the  land 
9  j^j  in  question,  subject  to  a  first  mortgage  to  S.,  and  a  subsequent  judg- 

-^    ,-Q  ment  against  himself.    Under  the  subsequent  judgment  the  land  was 

124  591  sold,  and  the  title  under  the  sheriff's  deed  passed  to  defendant.    After 

the  sheriff's  sale  L.  obtained  from  plaintiff  a  loan  lo  pay  off  the  mort- 
gage to  S.,  and  made  to  plaintiff  a  new  mortgage  on  the  same  land,  and 
the  mortgage  to  S.  was  canceled.  Plaintiff  had  not  at  the  time  any 
actual  knowledge  of  the  judgment,  but  it  was  of  record,  and.  though 
the  lien  index  'showed  that  it  was  satisfied,  without  stating  how,  the 
judgment  docket  showed  that  it  was  satisfied  by  the  sale  of  *the  land. 
Held— 

(1)  That  plaintiff  was  bound  to  take  notice  of  these  facts,  and  that 
his  negligence  in  failing  to  do  so  did  not  entitle  him  to  have  the 
cancellation  of  the  mortgage  to  S.  set  aside,  and  to  be  subrogated  to 
the  rights  of  S.  under  said  mort<gage  as  a  first  lien  on  the  land. 

•  (2)  That  in  such  proceeding  it  was  immaterial  whether  or  not  defend- 
ant had  knowledge  of  plaintiff's  subsequent  mortgage. 
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Appeal  fron,  Palo  Alto  District  Court. 
Monday,  March  21,  1887. 

Action  in  equity.  Judgment  for  the  defendant,  and  the 
plaintiff  appeals. 

SopeTy  GroAJoford  cfe  Carr^  for  appellant. 

Harrison  <&  Jenswold^  for  appellee. 

Seevers,  J. —  In  1878  one  Post  executed  a  mortgage  on 
real  estate  to  Ormsby,  trustee  for  one  Simmons.  Post  con- 
veyed the  real  estate  to  Vance  subject  to  the  mortgage,  and 
the  latter  conveyed  to  Lord  subject  to  the  mortgage.  In  May, 
1883,  Taylor  ife  Bros,  recovered  a  judgment  against  Lord,  and 
caused  an  execution  thereon  to  issue,  and  the  land  was  sold 
and  purchased  by  Taylor  Bros.,  in  July,  1883.  In  October, 
1883,  Lord  applied  to  the  plaintiflF  for  a  loan  of  money  for  the 
purpose  of  paying  the  Simmons  mortgage,  and  the  plaintiflF 
made  him  a  loan,  for  that  purpose,  and  Lord  executed  to  him 
a  mortgage  on  the  same  real  estate  on  which  the  Simmons  mort- 
gage was  a  lien.  Afterwards  the  sheriflT  conveyed  the  real  estate 
to  Taylor,  the  purchaser  of  the  land  at  the  execution  sale, 
and  Taylor,  for  a  valuable  consideration,  conveyed  it  to  the 
appellee.  When  the  plaintiflF  took  his  mortgage,  and  the 
Simmons  mortgage  was  satisfied,  he  had  no  knowledge  of  the 
Taylor  judgment  or  sale  thereunder.  Such  judgment,  how- 
ever, was  of  record  and  duly  indexed.  The  facts  above 
stated  are  not  controverted,  as  we  understand  the  record. 
The  plaintiflF  asks  that  the  cancellation  and  satisfaction  of 
the  Simmons  mortgage  be  set  aside,  and  that  he  be  subro- 
gated to  the  rights  of  Simmons,  and  the  mortgage  foreclosed, 
upon  the  ground  that  the  defendant  had  knowledge  of  the 
plaintiflF 's  subsequent  mortgage,  and  that,  as  the  payment 
was  made  with  money  he  loaned  Lord  without  knowledge  of 
the  judgment,  therefore  the  Simmons  mortgage  should  be 
held  to  inure  to  his  benefit. 
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I.  It  seems  to  us  to  be  immaterial  whether  the  defendant 
had  knowledge  of  the  plaintiff's  mortgage  or  not.  Conced- 
ing that  he  haj,  he  may  be  a  bad-faith  purchaser,  and  therefore 
the  plaintiff's  mortgage,  although  subsequent  in  point  of 
time  to  the  judgment,  should  be  held  to  be  superior  to  the. 
lien  of  the  judgment.  But,  as  the  plaintiff  does  not  ask  a 
foreclosure  of  his  mortgage,  we  are  unable  to  see  how  the 
fact,  conceding  it  to  be  such,  that  defendant,  and  also  Taylor, 
when  they  purchased  the  real  estate,  had  knowledge  of  the 
plaintiff's  mortgage,  is  material  in  this  action.  We  therefore 
decline  to  consider  the  evidence  bearing  on  this  question.  It 
is  proper,  however,  to  say  that  the  defendant  denies  that  he 
had  such  knowledge. 

II.  The  only  question  in  the  case  is  whether  the  plaintiff 
is  entitled  to  have  the  satisfaction  of  the  Simmons  mortgage 
set  aside,  and  that  he  be  subrogated  to  all  the  rights  of  Sim- 
mons. It  seems  to  us  that  he  is  not  entitled  to  such  relief. 
The  plaintiff  made  the  loan  to  Lord  for  the  express  purpose 
of  paying  the  Simmons  mortgage,  and  it  was  well  understood 
that  the  plaintiff  was  to  accept  a  new  mortgage.  The  plaint- 
iff got  all  he  bargained  for.  There  was  no  mistake,  except 
that  the  plaintiff  failed  to  exercise  the  diligence  required  in 
the  examination  of  the  records,  and  therefore  failed  to  dis- 
cover the  existence  of  the  judgment  and  sale  thereunder. 
No  one  can  be  blamed,  but  he  must  suffer  loss  simply  because 
he  was  negligent.  There  is  no  principle  which  will  allow 
him  to  take  advantage  of  that,  to  the  injury  of  the  diligent. 
Wormer  v.  Waterloo  Agricultural  Work^j  62  Iowa,  699, 
and  authorities  cited;   Weidner  v.  ThompsoUj  69  Id.,  36. 

Affirmed. 

on  beueabing. 

Wednesday,  Octobee  12,  1887. 

Sebvbbs,  J. —  In  response  to  a  petition  for  a  rehearing,  we 
think  it  best  to  set  out  more  fully  the  facts  upon  which  the 
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second  paragraph  of  the  foregoing  opinion  is  grounded.     A 
literal  copy  of  the  lien  index  is  as  follows: 


Agatnst. 


In  Favor  of. 


Atty.  of  Becord. 


Oharaoter  of  Lien. 


Date  of  Uen. 


Amt.Llen. 


liord,  B.  W. 


Taylor  Bros. 


John  Jens- 
wold,  Jr. 


Trans,  from  Hon- 
crief,  J.  P. 


May  31,  1883. 


131*16 


Ami.  Costs. 

Total  Amoont 
lieu. 

Judg*t  Docket 

Bemarks. 

Date  of  Satisfaction. 

$S.M 

184.65. 

2  P.  188. 

Angnst  34,  1883.     Taylor 
Bros.,  by  J.  Jenswold. 

It  may  be  conceded  that  this  shows  that  the  judgment  was 
satisfied;  but  how,  is  the  material  question.  It  would 
have  occurred,  we  think,  to  any  ordinarily  careful  abstracter, 
that,  as  the  manner  of  satisfaction  was  not  stated,  it  might 
have  been  done  by  a  sale  of  real  estate;  and,  if  the  judgment 
docket  had  been  examined,  it  would  have  shown  that  such 
was  the  fact.  The  lien  index  truthfully  shows  that  the  lien 
on  real  estate  no  longer  exists;  and  this,  we  think,  should 
have  put  any  person  on  inquiry  as  to  the  manner  in  which  it 
had  been  satisfied. 

Petition  for  rehearing  is  Ovebrtjled. 


,  / 


Mesheb  v.  Iddings. 


1.  lialioious  Frosecation:  defbnbb:  advice  of  counsel.  The 
advice  of  coimsel  does  not  necessarily  shield  a  person  against  a  charge 
of  malicious  prosecution;  but  it  will  have  that  effect  if  the  facts  acted 
upon  are  fully  and  correctly  stated  to  counsel,  an'd  if  there  is  nothing  in 
the  case  to  evince  a  want  of  good  faith. 

Appeal  from  Page  Circuit  Cowrt. 
Wednesday,  October  12. 
Action  for  malicious  prosecution. 
W.  P.  Ferguson^  for  appellant. 
No  appearance  for  appellee. 
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Adams,  Oh.  J. — Several  errors  are  assigned,  but  it  will  be 
sufficient  to  consider  one  of  them.     The  defendant  moved 
for   a    new   trial,  on  the    ground,  among    others,  that  the 
verdict  is  not  sustained  by  the  evidence,  and  assigned  as 
error  the  overruling  of  the  motion  upon  such  ground.     The 
undisputed  evidence  shows  that  the  defendant  was  the  ov/ner 
of  a  crib  of  corn,  and  that  not  less  than  seventy-five  bushels 
of  the  corn  disappeared  under  circumstances  which  leave 
little  doubt  that  it  was  stolen.     The  plaintiff  in  this  case  was 
arrested  on  an  information  filed  by  the  defendant  charging 
him  with  having  stolen  the  corn.     Afterwards  the  action  was 
dismissed.     The  malicious  prosecution  complained  of  con- 
sisted in  filing  the  information  in  the  criminal  action,  and 
causing  the  defendant's  arrest.     The  crib  of  corn  in  question 
was  on  a  farm  belonging  to  the  defendant,  and  in  the  posses- 
sion of  a  tenant,  one  McGogy.     The  information  upon  which 
the  defendant  acted  was  derived  from  McGogy.     It  is  not, 
we  think,  necessary  to  set  out  in  detail  what  that  information 
was.     It  is  sufficient  to  say  that  it  tended  to  cast  suspicion 
upon  the  plaintiff  without  necessarily  showing  that  he  stole 
the  corn.    After  the  information  was  given  by  McGogy  to  the 
defendant,  both  went  to  the  defendant's  attorney,  Mr.  W.  P. 
Ferguson.     We  will  state  what  transpired  in  the  language 
of  the  defendant,  as  the  same  was  used  by  him  when  a  wit- 
ness upon  the  stand.     He  said:     "We  went  to  Mr.  Fergu- 
son's office,  and  stated  the  case  to  him  as  it  had  been  stated 
by  McGogy.     Mr.  Ferguson  said  it  was  a  good  cause  for 
filing  an  information,  and  taking  out  a  warrant  for  his  arrest." 
The  defendant  in  his  answer  had  pleaded  the  fact  that  he  acted 
under  the  advice  of  counsel,,  and  the  court  instructed  upon 
the  issue  and  the  evidence  introduced  thereon.     It  apj>ears 
to  us  that  under  the  undisputed  facts  the  jury  should  have 
found  for  the  defendant.     It  is  true  that  the  advice  of  coun- 
sel does  not  necessarily  shield  a  person  against  a  charge  ot 
malicious  prosecution.     But  it  will  have  that  effect  if  the 
facts  acted  upon  are  fully  and  correctly  stated,  and  if  there 
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is  nothing  in  the  ease,  taken  as  a  whole,  to  evince  a  want  of 
good  faith.  Such,  it  appears  to  us,  is  this  case,  according  to 
the  undisputed  evidence,  and  we  think  that  the  verdict  should 
have  been  for  the  defendant. 

Rbvbbsbd* 


The  Statb  v.  Arns. 

1.  Appeal:  when  it  does  kot  lie.  In  a  bastardy  proceeding,  th9 
defendant  attached  to  his  answer  certain  interrogatories  to  be  answered 
by  the  mother  of  the  child.  The  court  sustained  exceptions  to  the  inter- 
rogatories on  the  ground  that  the  mother  was  not  a  party  to  thjs  action 
in  such  sense  as  to  require  her  to  answer  them.  Held  that  an  appeal 
would  not  lie  from  such  ruling  of  the  coart,  it  not  being  sach  an  order 
as  is  contemplated  by  §  3164  of  the  Code.  ( Richards  v.  Burden,  31 
Iowa,  305,  followed  in  principle.) 

Appeal  from  BreTrier  District  Court — Hon.  G.  W.  JRuddiok, 

Judge. 

"Wednesday,  Ootobee  12. 

This  is  a  proceeding  in  bastardy,  in  which  the  defendant 
is  charged  with  the  paternity  of  a  child  of  which  it  is  alleged 
one  Mary  Arns  is  pregnant.  The  defendant,  by  his  answer, 
denied  being  the  father  of  the  child,  and  he  attached  to  his 
answer  certain  interrogatories  propounded  to  Mary  Arns,  and 
demanded  that  she  be  required  to  answer  the  same.  These  inter- 
rogatories related  to  the  number  of  times  and  the  place  and  date 
of  the  sexual  intercourse  by  which  tlie  child  was  begotten. 
The  plaintiff's  counsel  filed  exception  to  the  interrogatories, 
one  ground  of  which  was  that  Mary  Arns  was  not  a  party  to 
the  proceeding  in  such  a  sense  as  to  require  her  to  answer  the 
interrogatories.  The  court  sustained  the  exceptions  upon  the 
ground  above  stated,  and  the  cause  was  continued  to  the  next 
term  of  court.     The  defendant  appeals. 

Jtf .  E.  Billinga^  for  appellant. 

W,  S.  Kingsley,  for  appellee. 
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RoTHRocK,  J. — An  appeal  from  the  order  made  in  this  case 
is  not  authorized  by  law.  Section  3164:  of  the  Code  pro- 
vides that  an  appeal  may  be  taken  from  the  following  orders: 
(1)  An  order  made  affecting  a  substantial  right  in  an  action, 
when  such  order,  in  effect,  determines  the  action,  and  prevents 
a  judgment  from  which  an  appeal  might  be  taken  ;  (2)  a 
final  order  made  in  special  proceedings,  affecting  a  substantial 
right  therein,  or  made  on  a  summary  application  in  an  action 
after  judgment  *  *  *."  It  is  apparent  that  the 
order  made  in  this  case  does  not  come  within  either  of  the 
above  provisions  of  the  statute.  The  ruling  made  was  a 
decision  upon  the  right  of  the  defendant  to  compel  Mary 
Arns  to  answer  questions,  the  answers  to  be  used  as  evidence 
in  the  trial  of  the  case.  There  is  no  appeal  from  rulings  of 
this  character.  This  was  long  ago  determined  by  this  court. 
Jiichards  v,  JSurdeHy  31  Iowa,  305.  It  is  unnecessary  to  do 
more  than  cite  the  case.     It  is  in  principle  precisely  to  the 

point.     The  appeal  must  be 

Dismissed. 


Yabish  v.  The  Cedar  Rapids,  Iowa  Falls  &  Northwest- 
ern R'y  Co.  et  al. 

1.  Appeal:  who  entitled  to:   persons  not  parties:  partt  not 

prejudiced.  Where  plaintiff  entitled  his  action  *^John  Yarish^far 
himself  and  others ^  r./*  etc^  but  no  others  were  named  as  parties,  but 
be  averred  in  his  petitioa  that  he  brought  the  action  for  himself  and  all 
the  other  tax-payers  of  the  township,  some  of  whose  names  he  gave, 
and  claimed  that  for  them  he  was  authorized  to  prosecute,  and  the  court 
sustained  a  motion  to  strike  out  of  the  petition  all  that  portion  by 
which  he  claimed  to  represent  others,  held  that  the  other  persons  could 
not  appeal  from  such  ruling,  because  they  were  not  parties,  {Fleming  v. 
Mershon^  86  Iowa,  413,)  and  that  plaintiff  could  not  appeal,  because  the 
order  did  not  in  any  way  prejudice  him  in  the  prosecution  of  bis  rights 
in  the  case. 

2.  Bailroads:  tax  in  aid  of:  sufficiency  of  notice:  completion  of 

road:  designation  of  termini.  Where  the  notice  for  an  election 
on  the  question  of  voting  a  tax  in  aid  of  a  railroad  provided  Uiat  the 
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company  to  be  aided  shoold,  by  a  desig^nated  time,  have  its  line  of  rail- 
road ironed,  and  carg  mnningf  thereon,  '^fi'om  the  soath  line  of  said 
Hancock  county,  Iowa,  via  Gamer,  to  a  connection  with,  or  crossingr  of» 
the  M.  &  St.  L.  Raibroad,*'  held  that  this  was  a  sufficient  desifirnation 
of  the  points  to  which  the  road  should  be  '*  fully  completed,"  within 
the  meaning  of  Chap.  123,  §  2,  Laws  of  1876;  (following^  Burgee  v. 
Mahin,  70  Iowa,  633;)  the  words  *'  fully  completed"  meaning;  only  that 
the  road  should  be  constructed  and  the  cars  running^  thereon  for  the 
purpose  of  carrying?  passengers  and  freight.  {Allard  v,  Gaston,  70 
Iowa,  731,  distinguished.) 

Appeal  from  Hancock  District    Court — Hon.  J.  B.  Cle- 

LAND,  Judge, 

Wednesday,  October  12. 

This  is  an  action  in  equity  by  which  the  plaintiff  seeks  to 
enjoin  the  collection  of  a  tax  voted  in  Garfield  township, 
Hancock  county,  in  aid  of  the  construction  of  the  Cedar 
Rapids,  Iowa  Falls  &  Northwestern  Railroad.  A  motion  was 
made  to  strike  out  certain  parts  of  the  petition,  which 
motion  was  sustained.     Plaintiff  appeals. 

Oeorge  E.  Clarice  and  A,  C.  Ripley^  for  appellant. 

E,  B.  Soper  and  S.  K.  Tracy ^  for  appellees. 

RoTHRocK,  J. — I.     The  plaintiff  entitled  his  petition  as 

follows:     '^John  YarUh^  for  hiinaelf  and   others^  v.   The 

1.  appeal:       Cedar  Rapids^  Iowa  Falls  cfe  Northwestern 

toc^peraons^    Jfailway  Company  and  others^     He  averred  in 

sons  iiot  par-     i.  ..  ^i  i«  */*i. 

ties :  party       his  petition  tliat  he  prosecuted  the  action  for  him- 
diced.  self  and  all  the  other  tax-payers  in  the  township; 

that  the  said  tax-payers  were  too  numerous  to  name  specifi- 
cally in  the  petition.  He  appended  a  list  of  the  names  of 
some  of  the  tax-payers  to  the  petition,  with  the  amount  of 
tax  assessed  to  each,  and  claimed  that  for  them  he  was  author- 
ized to  prosecute  the  action.  The  defendants,  by  their 
motion,  demanded  that  all  that  part  of  the  petition  by  which 
the  plaintiff  claimed  to  represent  others  be  stricken  out,  and 
the  motion  was  sustained.     The  effect  of  the  ruling  on  the 
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motion  was  that  all  that  part  of  the  petition  by  which  Yarish 
attempted  to  maintain  an  action  for  others  not   named   as 
'^^  plaintiffs  was  stricken  out,  and  he  was  recognized  as  the  sole 

i^:  and  only  plaintiff.     The  notice  of  appeal  is  not  set  ont  in  the 

V-  abstract.     It  is  stated,  generally,  that "  the  plaintiffs  appeal." 

;^;-  .  If  by  this  it  is  meant  that  the  persons  for  whom  Yarish 

tV  brought  the  suit  appeal,  t lie  appeal  will  not  lie.     Fleming 

V,  Mershon^  36  Iowa,  413.     And  it  is  very  plain  that,  so 
long  as  Yarish  is  allowed  to  prosecute  his  action  without  let 
4r<-  or  hindrance,  he  has  no  right  to   appeal  for  others.     His 

^:V  liability  to  pay  the  tax  assessed  upon  his  property  is  distinct 

^\  and  several.     If  every  other  tax -payer  in  the  township  should 

pay  his  tax  without  suit,  Yarish  has  the  right  to  resist  pay- 
ment, and  show,  if  he  can,  that  the  tax  is  illegal. 

II.     It  was  alleged  in  the  petition  that  the  notice  under 
which  the  taxes  were  voted  did  not  provide  nor  fix  any  point 
^A,^«;  to  which  the  railway  was  required  to  be  fully 
suflicl-^ncy  Of    Completed  before  the  taxes  should  be  due  and 
"ieiufii  o£°*"    collectible.     A  copy  of  the  notice  is  exhibited 
nation  o!         with  the  petition,  and  that  part  of  it  material  to 
be  considered  is  as  follows:     "(1)  Said  Cedar 
Rapids,  Iowa  Falls  &  Northwestern  Railroad  Company  shall 
be  actively  at  work  in  the  construction  of  its  line  of  railroad 
across  the  said  east  part  of  Hancock  county,  via  Garner,  on 
or  before  the  first  day  of  June,  1884.     (2)  Said  Cedar  Rap- 
ids, Iowa  Falls  &  Northwestern  Railroad  Company  shall  have 
its  line  of  railroad  ironed,  and  cars  running  thereon,  across 
said  east  part  of  Hancock  county,  Iowa,  via  Garner,  on  or 
before  September  1,  1884,  from  the  south  line  of  said  Han- 
cock county,  via  Garner,  to  a  connection  with,  or  crossing 
of,  the  Minneapolis  &  St.  Louis  Railroad.     If  the  above  con- 
ditions are  fully  complied  with,  then  the  said  tax  shall  be  due 
and  payable  to  said  railroad  company  as  above  provided ;  and 
if  the  said  conditions  shall  not  be  fiilly  complied  with  as 
above  provided,  said  tax  shall  be  forfeited,  and  become  null 
and  void." 
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The  motion  attacking  the  petition  involved  the  question  as 
to  the  sufficiency  of  this  notice  to  authorize  the  levy  of  a  tax. 
The  district  court,  by  its  ruling  on  the  motion,  held  that  the 
notice  was  sufficient,  and  the  appellant  complains  of  such 
ruling.  It  is  required  by  section  2  of  chapter  123,  Acts 
Sixteenth  General  Assembly,  under  which  the  taxes  in  ques- 
tion were  voted,  that  the  notice  shall  specify  '^  the  line  of 
railroad  proposed  to  be  aided,  the  rate  per  centum  of  tax  to 
be  levied,  and  whether  the  entire  per  centum  voted  is  to  be 
collected  in  one  year,  or  one  half  collected  the  first  year 
and  one-half  the  following  year;  and  the  amount  of  work 
upon  said  proposed  railroad  line  required  to  be  completed 
before  said  tax  shall  be  paid  to  the  railroad  company,  and 
where  the  same  shall  be  performed,  and  to  what  point 
said  road  shall  be  fully  completed,  and  any  other  conditions 
which  shall  be  performed  before  such  tax  shall  become 
due,  collectible  and  payable;  and  in  no  case  shall  such 
tax  become  due,  collectible  or  payable  until  the  road  be 
fully  completed  to  such  point  as  mentioned  in  the  notice." 
It  cannot  be  claimed  that  the  notice  is  insufficient  for  the 
want  of  a  proper  description  of  the  road  to  be  aided  by  the 
tax.  In  Surges  v.  Mabin,  70  Iowa,  633,  we  held  that  a 
similar  notice  sufficiently  specified  the  line  of  the  railroad, 
and  the  point  to  which  it  should  be  constructed  before  the 
tax  became  payable. 

But  appellant  insists  that  the  notice  is  insufficient,  because 
it  does  not  require  that  the  road  shall  be  "fully  completed" 
to  the  point  named.  It  is  claimed  that  in  this  respect  the 
case  is  like  Allard  v.  Gaston^  70  Iowa,  731,  where  we  held 
that  a  tax  was  void  because  the  notice  did  not  specify  to  what 
point  the  road  should  be  fully  completed  before  the  tax  could 
be  collected.  But  the  decision  in  that  case  is  not  based  upon 
any  peculiarity  in  the  language  employed  in  the  notice  as  to 
what  is  a  completion  of  the  road.  It  rests  wholly  upon  the 
fact  that  no  point  is  specified  in  the  notice  to  which  the  road 
shall  be  constructed  or  completed.     It  was  not  determined 
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in  that  case  that  a  notice,  as  in  the  case  at  bar,  specifying 
the  point  to  which  the  "  railroad  company  shall  have  its  line 
of  railroad  ironed,  and  cars  running  thereon,"  is  not  a  sub- 
stantial compliance  with  the  statute.  The  evident  object  of 
the  provision  of  the  statute  under  consideration  is  that  the 
tax-payer  shall  not  be  required  to  contribute  to  a  partly-con- 
structed railroad.  The  only  benefit  he  derives  from  the  road 
is  in  its  operation.  When  the  road  is  constructed,  and  the 
cars  running  thereon,  it  is  a  substantial  compliance  with  the 
law.  It  is  true  that  it  is  necessary  for  the  railroad  company 
to  erect  station-houses,  surface  the  track,  and  make  other 
improvements  for  the  convenient  transaction  of  its  business 
as  a  carrier.  But  when  the  track  is  laid,  and  the  cars  run- 
ning thereon  for  the  purpose  of  traffic  in  freight  and  the 
carrying  of  passengers,  we  think  that,  as  to  the  public,  it 
should  be  regarded  as  a  completed  line.  If  the  construction 
contended  for  by  counsel  be  correct,  the  payment  of  a  tax  of 
this  kind  would  in  most  cases  be  deferred  for  several  years 
after  the  road  is  in  operation.  A  railroad  is  not  now 
regarded  as  fully  completed  until  its  track  is  thoroughly  bal- 
lasted, and  all  the  buildings  and  appliances  for  a  supply  of 
fuel  and  water  for  its  engines  are  completed.  These  and 
otl^er  parts  of  a  completed  road  are  not  what  was  in  contem- 
plation by  the  legislature  in  providing  that  the  taxes  should 
not  be  paid  until  the  road  is  built. 

In  our  opinion,  the  motion  attacking  the  petition  was  cor- 
rectly sustained.  Affibmed. 
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Thb  State  v.  Hutohinsok. 

1.  Intoxicating  Liquors ;  cioeb  inclttdbd.  The  sale  of  cider,  when 
intozicatinfir)  is  forbidden  by  the  statutes  for  the  sapprension  of  intem- 
perance, it  beinir  included  in  the  term  *'  intoxicating  liquors/*  as  defined 
by  the  substitute  for  §  1555  of  the  Code,  enacted  by  the  Twentieth  General 
Assembly. 

Appeal  J^rom  Dallas  District  Court — Hon.  O.  B.  Ay&es, 

Judge. 

Wednesday,  Ootobeb  12. 

The  defendant  was  accused  of  the  crime  of  nuisance,  com- 
mitted, as  was  alleged  in  the  indictment,  by  keeping  a  build- 
ing and  place  in  which  he  kept  intoxicating  liquors,  with 
intent  to  sell  the  same  contrary  to  law.  On  the  trial  there  was 
evidence  which  tended  to  prove  that  he  kept  a  place  in  which 
he  kept  and  sold  cider,  manufactured  from  apples,  and  that 
the  same  was  intoxicating.  The  district  court  ruled  that 
the  sale  of  cider  is  not  prohibited  by  the  statutes  of  the 
state,  and  directed  the  jury  to  acquit  defendant;  and,  a  ver- 
dict of  not  guilty  having  been  returned  by  the  jury  in  obedi- 
ence to  that  direction,  judgment  was  entered  discharging  the 
defendant.     The  state  appeals. 

A.J.  Baiter^  Attorney -general^  and  D,  W.  Woodin^  County- 
attorney y  for  the  State. 

White  cfe  Clark,  for  defendant. 

Heed,  J. —  Prior  to  the  4th  day  of  July,  1884:,  the  follow- 
ing section  constituted  a  part  of  the  statute  for  the  suppres- 
sion of  intemperance: 

"Sec.  1555.  Wherever  the  words  *  intoxicating  liquors' 
occur  in  this  chapter,  the  same  shall  be  construed  to  mean 
alcohol,  and  all  spirituous  and  vinous  liquors;  provided,  that 
nothing  herein  shall  he  so  construed  as  to  forbid  the  manu- 
facture and  sale  of  beer,  cider  from  apples, .or  wine  from 
grapes,  currants,  or  other  fruits  grown  in  this  state." 
V(»L.  LXXII— 36 
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The  State  v.  Hutchinson. 


The  Twentieth  General  Assembly  enacted  the  following 
statute: 

"Be  it  enacted  by  the  general  assembly  of  the  state  of 
Iowa,  that  section  1556,  chapter  6,  title  11,  of  the  Code,  be, 
and  the  same  is  hereby,  repealed,  and  the  following  is  enacted 
in  lieu  thereof: 

"Sec.  1555.  "Wherever  the  words  ^ intoxicating  liquors' 
occur  in  this  chapter,  the  same  shall  be  construed  to  mean, 
alcohol,  ale,  wine,  beer*,  spirituous,  vinous  and  malt  liquors, 
and  all  intoxicating  liquors  whatever.  And  no  person  shall 
manufacture  for  sale,  or  sell,  or  keep  for  sale  as  a  beverage, 
any  intoxicating  liquors  whatever,  including  ale,  wine,  and  beer. 
And  the  same  provisions  and  penalties  of  law  in  force  relating 
to  intoxicating  liquors  shall  in  like  manner  be  held  and  con- 
strued to  apply  to  violations  of  this  act,  and  to  the  manu- 
facture, sale  or  keeping  for  sale,  or  keeping  with  intent  to 
sell,  or  keeping  or  establishing  a  place  for  the  sale  of,  ale, 
wine,  and  beer,  and  all  other  intoxicating  liquors  whatever." 

There  can  be  no  doubt  as  to  the  effect  of  this  section. 
Before  its  enactment,  cider  manufactured  from  apples  was 
expressly  excluded  from  the  operation  of  the  prohibition 
against  the  sale  of  intoxicating  liquors.  It  might  lawfully 
be  sold,  although  intoxicating.  But  this  section  thus  exclud- 
ing it  was  repealed  by  the  one  in  question,  and,  while  the 
new  section  does  not  in  express  words  name  it  as  one  of  the 
liquors  the  sale  of  which  is  forbidden,  it  does,  by  unmistaka- 
ble language,  bring  intoxicating  liquors  of  every  kind  and 
variety  within  the  operation  of  the  prohibition.  The  words, 
"all  intoxicating  liquors  whatever,"  in  the  first  clause,  also 
the  closing  words  of  the  section,  "  and  all  other  intoxicating 
liquors  whatever,"  are  incapable  of  any  other  construction; 
and  this  construction  is  in  accord,  with  the  rule  invoked  by 
counsel  for  defendant,  that  when  particular  words  in  a  stat- 
ute are  followed  by  general  ones,  the  latter  are  to  be  held  as 
applying  to  persons  and  things  of  the  same  kind  as  those 
which  precede.      Potter's  Dwar.  St.,  236.     But,  if  it  were 
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otherwise,  neither  that  nor  any  other  recognized  rule  of  con- 
struction would  justify  us  in  putting  an  interpretation  on  the 
language  which  would  defeat  the  manifest  intention  of  the  legis- 
lature; for  it  is  the  duty  of  the  court,  in  construing  the  language 
of  a  statute,  to  adopt  that  sense  which  will  promote  the  apparent 
policy  and  object  of  the  legislature.  We  think  that  the 
learned  judge  of  the  district  court  erred  in  excluding  the 
evidence,  and  in  directing  the  verdict  of  acquittal.  But,  as 
the  defendant  has  been  acquitted,  he  cannot,  of  course,  be 

tried  again  upon  the  charge. 

Kbyebsed 


Glabe  v.  Barnes  &  Sons  bt  al. 

1.  Partnership :  facts  not  constituting.    S.  &  W.  agreed  to  famish 

to  defendants  the  stock  and  money  required  to  manufacture  certain  arti- 
cles, the  profits  to  be  equaJly  divided  between  them  and  defendants. 
There  was  no  agreement  for  S.  &  W.  to  share  the  losses,  and  they  had 
no  control  of  the  business,  and  were  not  held  out  as  partners  of  defend- 
ants. Held  that  there  was  no  partnership,  and  that  S.  &  W.  were  not 
bound  by  a  chattel  mortgage  of  the  stock  made  by  defendants  to  plaintiff 

2.  ChattelMortgage :  notice  to  subsequent  purchaser:  what  is 

NOT.  A  chattel  mortgage  warranting  title  to  the  property,  except  as 
against  **an  existing  mortgage  of  record  in  Poweshiek  county,''  (the 
county  where  the  property  was,)  does  not,  without  more,  charge  the 
second  mortgagee  with  notice  of  a  prior  unrecorded  mortgage  on  the 
property. 


3.  :  priority:  trb- existing  debt:  consideration.  An  unre- 
corded chattel  mortgage  cannot  pceTail  against  a  subsequent  one  taken 
in  good  faith  and  without  notice,  though  taken  for  a  pre-existing  debt 
not  extended,  where  the  second  mortgagee  enters  into  possession  and 
assumes  control  of  the  business  connected  with  the  mortgaged  property; 
for  the  responsibility  thus  assumed  becomes  a  valid  present  considera- 
tion for  the  second  mortgage.  ( Compare  Trustees  of  Iowa  College  v> 
Hill,  12  Iowa,  462,  and  Rt/an  v.  Chew,  13  Id.,  589.) 

Appeal  from  Poweshiek  Circuit  Court.- 

Wednesday,  October  12. 

Action  iu  equity  to  foreclose  a  chattel  mortgage  executed 
by  A.  H.  Barnes  &  Sons  to  the  plaintiflf.     Seig  &  Williams 
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were  made  defendants  upon  the  ground  that,  as  the  plaintiff 
claimed,  the  last-named  partnership  was  a  member  of  the 
firm  first  above  named.  Seig  &  Williams  filed  an  answer 
denying  the  allegations  in  the  petition,  and  setting  up  in  a 
cross-petition  that  said  partnership  owned  a  mortgage  exe- 
cuted by  Barnes  &  Sons  on  the  same  property,  and  asking 
that  it  be  foreclosed  and  declared  the  prior  lien  thereon.  The 
relief  asked  by  the  plaintiff  was  denied  as  against  Seig  & 
Williams,  and  that  asked  in  the  cross-petition  was  granted. 
The  plaintiff  appeals. 

JVorris  c&  Preston  and  Winslow  <&  Varrium^  for  appel- 
lant. 

A.  J.  Hirschl  and  Haines  i&  Lyman^  for  appellee. 

Seevebs,  J. — Prior  to  August  1,  1885',  A.  H.  Barnes  & 
Sons  were  engaged  in  business  at  Grinnell,  Iowa;  such  busi- 
ness being  a  ^<  general  jobbing,  blacksmithing  and  wagon- 
building  business."  During  such  time  Seig  &  Williams 
were  in  business  at  Davenport,  Iowa,  and  sold  and  furnished 
Barnes  &  Sons  materials  used  in  the  business  of  the  latter. 
The  following  agreement  was  entered  into  between  the  two 
partnerships: 

"  Davbnpobt,  Iowa,  August  1,  1884. 

"  The  following  agreement  is  entered  into  between  Seig  & 
Williams  of  Davenport,  Iowa,  and  A.  H.  Barnes  &  Sons  of 
Grinnell,  Iowa,  viz.:  That  as  Barnes  &  Sons,  requiring  more 
money  than  they  had,  and  wishing  to  manufacture  one  hun- 
dred complete  jobs,  and  would  require  about  $6,000  in  stock 
and  labor  outside  of  their  regular  business;  and  Seig  &  Wil- 
liams agree  to  furnish  the  stock  and  money  required  for  these 
one  hundred  jobs  on  the  following  conditions:  When  the 
bpring  wagons  or  buggies  made  from  this  stock  shall  be  made, 
and  when  the  notes  taken  from  farmers  or  others  shall  be 
received,  they  shall  be  placed  in  the  First  National  Bank  of 
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Grinnell  for  collection,  indorsed  by  A.  H.  Barnes  &  Sons, 
and,  when  collected,  to  be  remitted  to  Seig  &  Williams;  and 
they  with  A.  H.  Barnes  &  Sons  to  share  in  the  profit  of  this 
one  hundred  jobs  over  the  actual  cost  of  manufacture  and 
selling.  The  estimate  of  cost  of  two-seat  spring  wagon 
complete  being  about  $65,  this  would  include  something  for 
selling  same,  and  the  selling  prices  expected  to  be  as  hereto- 
fore, ranging  from  $90  to  $110,  or  averaging  about  $100. 
Seig  &  Williams,  on  their  part,  to  furnish  the  stock  and 
money,  when  demanded;  and  A.  H.  Barnes  &  Sons,  on 
their  part,  to  manufacture,  economically  and  good,  the 
work,  and  to  make  sales,  and  to  take  only  good  notes  if 
possible." 

In  June,  1885,  the  partnership  of  Barnes  &  Sons  executed 
to  the  plaintiff  a  bill  of  sale  of  the  entire  stock  of  wagon 
and  buggy  material  then  on  hand,  to  secure  him  against  loss 
on  certain  notes  he  had  signed,  and  others  he  expected  to 
sign,  as  security  for  Barnes  &  Sons.  On  the  15th  day  of 
December,  1885,  Barnes  &  Sons  executed  to  Seig  &  Williams 
a  mortgage  on  all  the  stock  of  goods,  fixtures  and  manufact- 
nred  articles  then  on  hand,  to  secure  certain  indebtedness  due 
the  latter.  This  raortsfaffe  was  filed  for  record  before  the  bill 
of  sale,  and  Seig  &  Williams  claim  they  entered  into  posses- 
sion upon  the  execution  of  the  mortgage.  The  plaintiff 
claims  that  Seig  &  Williams  had  notice  of  his  unrecorded 
prior  bill  of  sale  when  the  mortgage  was  executed;  and  that 
Seig  &  Williams,  under  the  agreement  of  August  1,  1884, 
became  members  of  the  firm  of  Barnes  &  Sons.  The  plaint- 
iff further  claims  that  the  mortgage  executed  to  Seig  &  Wil- 
liams was  to  secure  a  past  indebtedness;  that  there  was  no 
extension  of  time  of  payment  of  said  indebtedness;  and  that 
Seig  &  Williams  did  not  relinquish  anything  they  had,  or 
incur  any  additional  responsibility.  Upon  these  grounds, 
counsel  for  the  appellant  claim  that  the  mortgage  to  Seig  & 
Williams  must  be  postponed  to  his  bill  of  sale. 

I.     Should  Seig  &  Williams  be  regarded  as  members  of 
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tnerahip  of  Barnes  &  Sons)     Tlie  former  agreed  to 

furnish  the  Btocb  and  money  required  to  enable 

^^m    Barnes  &  Sons  to  manuiacture  one  hundred  spring 

wagone  or  buggies;    tlie  protits   to  be  equally 

between  the  two  partuerships.  Did  this  agreement 
1  partnership?  We  think  not,  for  the  reason  that  Seig 
iams  did  not  share  the  losses,  and  had  no  control  over 
iness,  and  were  not  held  oat  to  the  world  as  partners. 
it  claimed  that  the  plaintiff  became  security  for  Barnes 
under  the  belief  that  Seig  &  Williams  were  members  of 
a-tnership.  Besides  this,  we  find  that  the  business  was 
xd  between  the  two  partuerships  in  precisely  the  same 
■  after  as  it  bad  been  prior  to  the  first  day  of  Aagnst, 

The  following  authorities  support  our  coDclusion: 
dson  V.  Uughitt,  76  N.  Y.,  55;  Zoomis  v.  Maraltall, 
n.,  69;  Beeeher  v.  Bush,  *5  Mich.,  188;  S.  C,  7  N. 
p.,  785;  Williams  v.  SouUer,  7  Iowa,  435;  Munson 
•a,  12  Id.,  172;  Buddick  v.  Otis,  33  Id.,  402;  Mollwo 
H  of  Wards,  L.  R.,  4  P.  C,  419.  This  citation  could 
atly  enlarged.  We  have  examined  the  authorities 
y  ci'Unsel  for  the  appellant,  and  think  they  are  dis- 
hable;  but,  if  mistaken  in  this,  we  regard  the  rule  in 
tte  to  be  established  against  the  appellant  in  the  cases 

It  is  insisted  that  Seig  &  Williams  had  actual  notice, 
time  the  mortgage  was  executed,  of  the  bill  of  sale  U> 
the  def^dant.  Among  other  things,  it  is  stated 
esno-  in  the  mortgage  as  follows:  "And  the  said 
whai  P*""*?  '^^  '■''^  ^^^^  P*''*'  wairant  the  title  against 
all  persons,  except  an  existing  mortgage  of  the 
in  Poweshiek  county."  The  mortgages  embraced  both 
d  personal  property,  and  it  is  usual  to  warrant  the 
:  mortgages  on  real  estate,  but  this  is  not  so,  we  think, 
■tgages  on  personalty.     Whether  there  was  a  mortgage 

real  estate  is  not  disclosed  by  the  evidence,  and  pos- 
B  not  material,  for  we  think  the  burden  is  on  the 
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plaintiff  to  show  that  his  bill  of  sale  was  meant  by  the  refer- 
ence made  in  the  mortgage.  We  are  strongly  impressed 
from  the  evidence  that  Barnes  &  Sons  did  not,  at  the  time  it 
was  given,  intend  the  bill  of  sale  should  be  recorded,  and 
there  is  no  sufficient  evidence  that  they  supposed  it  was  at 
the  time  the  mortgage  was  given.  But,  be  this  as  it  may, 
we  think  it  was  incumbent  on  the  plaintiff  to  introduce  at 
least  some  evidence  showing  that  Seig  &  Williams  had  notice 
of  the  unrecorded  bill  of  sale,  in  addjtion  to  the  extract  from 
the  mortgage  above  set  oat,  which  we  think  is  clearly  insuffi- 
cient. 

III.  It  is  true,  the  mortgage  was  given  to  secure  an 
existing  indebtedness,  and  no  extension  of  the  time  of  pay-. 

,  ment  was  given.     But  the  mortgagees  entered 

JSstiugSSt-  itn^nediately  into  possession  of  the  mortgaged 
consideration,  property,  and  thereby  assumed  a  new  responsibil- 
ity which  had  not  before  existed;  that  is,  the  mortgagees  were 
bound  to  account  for  the  property  taken  possession  of,  and  in 
fact  the  express  agreement  was  that  the  property  should  be 
sold  in  the  usual  course  of  business.  The  mortgage  was 
therefore  not  executed  without  any  present  consideration,  and 
therefore  it  is  valid,  and  is  entitled  to  priority  over  the  bill 
of  sale.  Trustees  Iowa  College  v.  Sillj  12  Iowa,  462; 
Hi/an  V.  Chew^  13  Id.,  589. 

The  judgment  of  the  circuit  court  is 

Affibmed. 
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AzNOE  V.  Conway. 

1.  Instraotion :  no  evidekob  tosustaik.  An  instraction  based  on  an 
hypothesis  which  there  is  no  evidence  tending  to  sustain  is  erroneous. 
(See  opinion  for  illustration.) 

Appeal  from  Osceola  Circuit  Gowrt. 

Wednesday,  October  12. 

Action  to  recover  for  an  injury  to  the  plaintitPs  buggy 

and  horse,  alleged  to  have  been  sustained  by  reason  of  the 

negligence  of  the  defendant.     There  was  a  trial  to  a  jury, 

*and  verdict  and  judgment  Were  rendered  for  the  plaintiffl 

The  defendant  appeals. 

0.  J,  GlarJc^  for  appellant. 

J.  H.  Morrisj  for  appellee. 

Adams,  Ch.  J. — At  the  time  of  the  accident  the  parties 
were  driving  each  a  span  of  horses  upon  a  public  highway  in 
the  same  direction.  The  defendant  was  alone  and  had  a 
lumber  wagon.  The  plaintiff  had  a  single  seated  buggy, 
and  two  others  were  riding  with  him  upon  the  seat.  He  was 
behind  the  defendant,  and  undertook  to  pass  him.  The 
defendant,  seeing  the  attempt  to  pass,  struck  his  own  horses 
with  his  whip,  and  urged  them  with-  his  voice.  Thereupon 
the  plaintiff's  horses  became  uncontrollable,  and  in  entering 
upon  a  bridge  in  the  road,  struck  it  so  hard  as  to  break  the 
buggy  to  pieces,  and  the  horses  escaped,  and  one  of  them 
broke  his  leg. 

The  court,  at  the  request  of  the  plaintiff,  gave  an  instruc- 
tion in  these  words:.  "If  you  find  from  all  the  evidence  in 
the  case  that  at  the  time,  at  the  place,  and  in  the  manner  in 
which  the  plaintiff  undertook  to  pass  the  defendant,  he  was 
not  acting  as  a  reasonable,  prudent  man  should,  your  conclu- 
sion would  be  that  he  was  guilty  of  contributory  negligence. 
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Yet  if  this  was  kQowa  to  the  defendant  at  the  time,  and  he, 
the  defendant,  could  have  avoided  the  injury  by  the  exercise 
of  reasonable  care,  he  should  not  be  excused,  and  the  plaint- 
iflF  would  be  entitled  to  recover."  The  giving  of  this  instruc- 
tion is  assigned  as  error.  The  defendant  insists  that  the  last 
part  of  the  instruction  should  not  have  been  given,  because 
there  is  no  evidence  upon  which  it  could  be  based.  The  fact 
appears  to  be  that  the  road  was  wide  enough  to  allow  the 
plaintiff  to  pass  in  safety,  and  all  that  the  defendant  saw  was 
an  attempt  to  pass  him  on  such  a  road.  The  plaintiff^s  neg- 
ligence, if  any,  grew  largely  out  of  an  attempt  to  pass  witli 
the  kind  of  team  which  he  had,  and  where  he  was  unfavora- 
bly situated  for  holding  such  a  team.  He  testified  that^ne 
of  his  horses  was  wild,  and  both  were  hard  on  the  bit,  and 
he  was  so  seated  that  he  lacked  elbow-room,  and  could  not 
pull  very  hard  on  his  lines.  These  important  facts  contribu- 
ting to  the  plaintiff's  danger,  and  tending  to  make  his  acts 
negligence,  do  not  appear  to  have  been  known  to  the  defend- 
ant,— at  least,  not  when  he  struck  his  horses  with  his  whip 
and  shouted  to  them.  In  our  opinion,  the  instruction  cannot 
be  sustained. 

Some  other  questions  are  presented  growing  out  of  alleged 
defects  in  the  petition,  and  failure  of  proof  to  conform  to 
the  allegations;  but,  as  the  petition  will  probably  be  amended 
before  another  trial,  it  is  unnecessary  to  determine  the  ques- 
tions. Reversed. 
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ment:  actiok  oh:  pasol  to   coKTRAorcr  bbcobs.    In   tn 

<n  on  a  foreign  judgmeat  it  is  incompeteot  to  contradict  by  patid 
ecitals  of  the  judgment  by  sbonring  that  in  point  of  time  it  was 
ered  after  the  suit  hud  been  dismissed. 

Appeal  from  Hardin  Cirouit  Court. 

Wednesday,  Octobee  12. 

ON  upon  a  judgment  of  the  district  coart  of  the  ter- 
if  Dakota  in  and  for  the  coanty  of  Yankton.  Tliere 
rial  to  the  court  without  a  jury,  and  a  jodgment  was 
d  for  the  plaintiff  for  some  six  dollars,  being  the 
:  of  the  costs  adjudged  against  the  defendant  by  the 
court.     The  plaintiff  appeals. 

'.  AUbrook,  for  appellants. 

[  Oilman,  for  appellee. 

[BOOK,  J. — The  judgment  npon  which  the  suit  was 
t  was  for  the  sum  of  $1,250.  The  plaintiffs  attached 
r  petition  au  exemplification  of  the  record  of  the 
mt  iu  the  district   court  in  Dakota,  which  is  as  fol- 

;  summons  and  complaint  in  this  action  having  been 
Tved  on  the  defendant,  Lucy  P.  Gilman,  and  she 
appeared  and  put  in  an  answer  to  said  complaint,  and 
Lse  having  been  duly  called  foi'  trial  iu  t>pen  court, 
said  defendant  appearing  in  person  and  by  her  attor- 
id  demanded  a  trial  herein,  whereupon  the  said  plaint- 
d  the  court  to  dismiss  his  action;  and  the  court,  being 
vised  in  the  premises,  and  having  due  proof  herein, 
lat  the  said  defendant  is  entitled  to  have  and  recover 
[>laintiff  the  sura  of  twelve  hundred  and  fifty  dollars 
support  of  herself  and  eliild,  mentioned  in  the  plead- 
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ings  herein,  during  the  pendency  of  this  action,  and  for 
expenses  and  attorney's  fees  herein, — it  is  therefore,  on 
motion  of  Gamble  Brothers,  Oaaghran,  and  McMartin,  hereby 
ordered,  adjudged,  and  decreed  that  the  defendant  have  and 
recover  of  the  plaintiff  the  said  sum  of  twelve  hundred  and 
fifty  dollars,  and  six  dollars  costs  taxed  in  this  action,  and 
that  the  defendant  have  execution  for  said  sum,  and  costs 
taxed;  and  it  is  further  adjudged  that  the  plaintiff's  com- 
plaint is  dismissed. 

"  Done  in  open  court  this  29th  day  of  December,  A.  D. 
1884. 

"  By  the  court:  A,  J.  Edgbbton,  Judge. 

"Attest:     E.  G.Edgeeton,  Clerk." 

The  action  in  which  this  judgment  was  rendered  was  for  a 
divorce,  and  was  instituted  by  Robert  B.  Gilman  herein 
against  his  wife,  Lucy  P.  Gilman.  She  appeared  to  the  action 
and  tiled  an  answer  which,  upon  its  face,  was  a  complete 
defense.  The  closing  paragraph  of  the  answer  was  as  follows: 
"  She  has  a  mortgage  of  $450  on  Iowa  lands,  but  is  not  able 
to  realize  now  upon  it.  She  has  an  income  now  of  about 
fifty  dollars  a  year  from  certain  interests  in  the  state  of  New 
York,  and  is  entitled  to  a  legacy  of  about  a  thousand  dollars, 
but  which  is  not  available  at  the  present  time.  She  has  noth- 
ing to  depend  upon  for  her  living,  and  is  now  in  actual  want, 
except  as  she  borrows  from  friends;  and  she  prays  that  her 
said  husband  may  be  compelled,  by  the  decree  of  this  court, 
to  provide  suitable  alimony  and  means  for  the  support  and 
maintenance  of  herself  and  child,  and  sufficient  to  bear  all 
the  costs  and  expenses  of  this  litigation.  She  also  prays  a 
dismissal  of  the  complaint  and  action,  and  the  custody  of  her 
child,  costs,  alimony,  and  expenses,  as  aforesaid." 

The  judgment  was  assigned  by  Lucy  P.  Gilman  to  the 
plaintiff.  The  defense  to  the  judgment  is  based  upon  the 
ground  that  the  district  court  of  Dakota  had  no  jurisdiction 
to  render  the  judgment  upon  which  this  suit  is  founded,  and 
that  said  judgment  is  void  for  that  reason.     It  is  claimed 
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that  the  suit  for  divorce  was  actually  dismissed,  and  the 
plaintiff  in  that  action  (defendant  in  this)  was  no  longer  a 
party  to  that  suit,  and  that  the  court  had  neither  jarisdiction 
of  the   person  of  defendant,  nor  of  the  action,  when  the 
judgment  was  rendered.     This  position  is  in  plain  contradic- 
tion of  the  judgment  record,  as  will  appear  by  its  recitals. 
The  defendants  sought  by  parol  evidence  to  contradict  these 
recitals,  by  showing  that  in  point  of  time  the  judgment  was 
rendered  after  the  suit  was  dismissed.     This  he  cannot  be 
permitted  to  do.     The  record  is  not  subject  to  contradiction 
by  parol,  especially  in  a  collateral  proceeding.     It  is  unnec- 
essary to  determine  what  facts  may  be  shown  to  defeat  an 
action  upon  a  judgment.     The  general  rule  is  that  a  defense 
is  confined  to  a  denial  that  there  is  any  record  of  such  judg- 
ment.    In  the  case  at  bar,  the  judgment  was  authorized  by 
the  pleadings,  the  parties  were  before  a  court  which  it  must 
be  presumed  had  jurisdiction  of  the  subject-matter,  and  a 
judgment  was  rendered  in  regular  and  proper  form.     The 
defendants  introduced  no  competent  evidence  impeaching  the 
record,  and,  in  our  opinion,  the  judgment  should  have  been 
held  to  be  valid.  Bbyebsed. 
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1.  Tax  Sale  and  Deed:  action  to  rbdeeh  from:  partibs:  only 
RECORD  INTERESTS  RBCOGKizED.  Under  §  893  of  the  Code,  in  an 
action  to  redeem  land  from  a  tax  sale,  it  is  necessary  to  make  parties 
defendant  only  those  **  persons  claiming  an  interest  in  the  land  derived 
from  the  tax  sale,  as  shown  by  the  record,^*  Consequently,  where  a 
mortgagee  of  record  under  the  tax  title  had  assigned  the  notes  secared  by 
the  mortgage  to  another,  but  no  assignment  of  the  mortgage  was  lecorded, 
held  that  the  assignee  was  not  a  necessary  party  to  an  action  to  redeem, 
and  that  a  decree  against  all  the  parties  of  record,  including  his  assignor, 
declaring  the  title  to  be  in  the  plaintiff,  '*  &ee  and  clear  of  all  claims, 
liens  and  interests  of  said  defendants,  and  that  the  claims  and  interests 
of  said  defendants  in  said  lands  be  forever  barred  and  quieted,**  was 
binding  on  the  assiffuee,  and  that  it  resulted  in  extinguishing  his  mort- 
gage as  a  lien  upon  the  land. 


> 


I 


,     / 


OCTOBER  TERM,  1887.  573 

Van  Gordei  t.  Hanna,  Adm'r,  et  al. 

2.  Judgment :  not  aasailable  bt  one  not  a  nbcessart  party.  One 
who  is  not  a  necessary  party  to  an  action,  and  not  a  party  in  fact,  cannot 
assail  the  judgment  rendered  therein  on  the  ground  that  it  was  obtained 
by  fraud. 

Appeal  from  Avduhon  District  Court — Hon.  C.  F.  Loof- 

BOUBOW,  Jvdge. 

Thuesday,  Ootobeb  13. 

This  is  an  action  for  the  foreclostfre  of  a  mortgage.  The 
defendant  John  E.  Hume,  by  an  answer  and  cross-bill,  claims 
that  he  is  the  owner  and  holder  of  a  mortgage  upon  the  land 
which  is  a  superior  lien  to  that  of  the  plaintiflfl 

Willard  <&  Fletcher  and  C.  A.  <&  J.  O,  Berry y  for  appel- 
lant. 

S.  F.  Andrews,  for  appellee. 

RoTHBOOK,  J. —  It  appears  from  the  evidence  that  the  land 
in  controversy  was  purchased  from  the  United  States  by  one 
1.  TAX  sale       John  W.  Kirk,  in  the  year  1858.     He  soon  after- 
action to  '       wards   conveyed  the  premises  to  another,  and  on 
parties:  only  '  the  19th  day  of  July,  1875,  the  title  was  in  Alex. 

record  Inter-      ^^   ,--.  ,  , 

est  recognized.  F.  Hume,  who  made  a  gift  of  the  property  to  his 
minor  son,  John  E.  Hume,  the  appellant  herein.  A  deed 
was  on  that  day  made,  by  which  it  was  intended  to  convey 
the  land  from  the  father  to  the  son;  but,  by  a  mistake  in 
writing  the  deed,  the  land  in  controversy  was  omitted  there- 
from, and  other  lands,  which  the  grantor  did  not  own,  were 
described  therein.  This  mistake  was  discovered  on  the  6th 
day  of  August,  1877,  when  a  new  deed  was  made  correcting 
the  mistake  made  in  the  first  deed. 

The  taxes  on  the  land  of  1876  were  not  paid,  and  on  the 
2d  day  of  October,  1876,  the  same  was  sold  by  the  treas- 
urer of  the  county,  at  tax  sale,  to  one  R.  J.  Fish;  and  on 
the  28th  day  of  October,  1869,  the  treasurer  made  a  deed  to 
said  Fish  in  pursuance  of  the  tax  sale.     In  April,  1880,  said 
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Fish  conveyed  the  land  to  Charles  Van  Gorder,  and  in  March, 
1881,  Van  Gorder  conveyed  the  land  to  one  William  Duling, 
"^  ,  who  at  the  same  time,  and  to  secure  part  of  the  purchase- 

money,  made  the  mortgacje  upon  which  plaintiff's  suit  is 
based.  This  mortgage  was  recorded  April  4,  1881.  In  a 
short  time  thereafter,  Van  Gorder  sold  the  notes  secured  by 
the  mortgage  to  one  Bush.  The  sale  was  effected  by  indors- 
ing the  notes  in  blank,  and  by  delivering  the  mortgage  to 
Bush  without  indorsement.  There  was  nothing  of  record 
showing  the  transfer  of  the  notes  and  mortgage  from  Van 
Gorder  to  Bush.  Bush  died  in  1882,  and  the  plaintiff  was 
appointed  administrator  of  his  estate,  and  is  now  acting  in 
that  capacity;  and,  as  such  administrator,  he  commenced 
this  suit  to  foreclose  said  mortgage. 

John  E.  Hume  was  the  owner  of  the  patent  title,  and,  as 
such,  on  the  20th  day  of  March,  1884,  and  within  one  year 
after  he  arrived  at  the  age  of  21* years,  he  commenced  an 
action  to  redeem  the  land  from  the  tax  sale.  He  made 
Charles  Van  Gorder,  and  the  heirs  and  representatives  of 
Duling,  the  mortgagor,  parties  defendant.  All  of  the  parties 
defendant  were  personally  served  with  notice  of  the  pendency  of 
the  action,  and  the  record  shows  that  all  of  them  appeared 
thereto,  and  a  decree  was  entered  setting  aside  the  tax  sale  and 
deed.  Said  decree  contains  the  following  recitals:  "That  plaint- 
iff's title  in  and  to  said  lands  be  established  and  held  to  be  for- 
ever quieted  in  him,  and  that  the  defendants  are  hereby  for- 
ever barred  and  estopped  from  asserting  or  claiming  any 
interest  or  lien  in  and  to  said  lands  and  real  estate,  adverse 
to  plaintiff  and  his  interest  therein,  upo.n  payment  by  plaint- 
iff to  defendants  in  full,  for  all  taxes  paid  by  defendants  or 
their  grantors  in  said  described  land,  both  prior  and  subse- 
quent to  the  date  of  said  tax  deed,  and  all  penalties,  costs 
and  interest  thereon.  Therefore  comes  plaintiff,  with  con- 
sent of  all  defendants.  Said  phiintiff  paid  to  said  defend- 
ants in  full  for  all  claims  for  said  taxes,  penalties,  costs  and 
interest  thereon   that  said  defendants  claimed,  and  that  said 
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defendants  hereby  acknowledge  said  payments  being  made  to 
them.'  It  is  therefore  considered  and  adjudged  that  the 
plaintiff  has  made  sach  payments  and  snch  satisfaction  in 
for^  to  defendants,  and  that  said  plaintiff  has  redeemed  said 
lands  from  said  tax  sale  and  said  tax  deed,  and  all  taxes, 
penalties  and  costs  and  interest  arising  therefrom,  and 
all  taxes  paid  thereon  subsequent  thereto,  by  all  of  said 
defendants  and  their  grantors.  It  is  therefore  considered 
and  adjudged  that  plaintiff  is  the  owner  in  fee-simple 
of  said  described  land,  and  that  he  holds  the  same  free  and 
clear  of  all  claims,  liens  and  interest  of  said  defendants,  and 
that  the  claims  and  interests  of  said  defendants  in  said  lands 
be  forever  barred  and  quieted." 

It  will  be  observed  that  this  decree  is  a  full,  absolute  and 
unqualified  adjudication  that  the  redemption  money  was  paid 
in  full  by  John  E.  Hume,  and  the  tax  deed,  and  all  rights 
accruing  thereunder,  were  avoided,  set  aside  and  held  for 
naught.  On  the  same  day  that  this  decree  was  entered, 
John  E.  Hume  sold  and  conveyed  the  land  to  one  Hilsabeck, 
and  took  a  mortgage  from  him  to  secure  the  purchase-money. 
It  is  this  mortgage  which  he  sets  up  in  this  action  as  being 
prior  and  superior  to  the  plaintiff's  mortgage. 

Upon  the  face  of  the  record,  and  without  any  other  evi- 
dence than  such  as  is  of  record,  it  would  seem  that  the  redemp- 
tion decree  not  only  extinguished  the  tax  title,  but  the  mort- 
gage founded  thereon.  It  is  insisted,  however,  that,  as  the 
tax-title  mortgage  had  been  sold  and  transferred  to  Bush,  and 
as  Van  Gorder  was  made  a  party  to  the  action  for  redemp- 
tion as  an  individual,  and  not  in  his  representative  capacity 
as  administrator  of  Biish,  the  decree  is  not  binding  upon  the 
estate  of  Btish.  This  involves  the  question  whether  it  was 
necessary,  in  order  to  effect  a  full  redemption,  that  Bush,  if 
living,  or  his  representatives,  if  he  was  deceased,  were  neces- 
sary parties  to  the  action  to  redeem.  The  action  to  redeem 
land  sold  for  taxes  is  a  statutory  proceeding.  It  is  provided 
by  section  893  of  the  Code  that  "any  person  entitled  to 
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9m  lands  sold  for  taxes,  after  the  delivery  of  the  deed,  ehall 
am  the  same  by  an  equitable  action  in  a  court  of  record, 
hich  all  persons  claiming  an  interest  in  the  land  derived 
I  a  tax  sale,  as  shown  by  the  record,  shall  be  made 
idaots,  and  the  Courts  shall  determine  the  rights,  claims 
intereatfl  of  the  several  parties,  including  liens  for  taxes 
claims  for  improvements  made  on  the  land  by  the  person 
ling  under  the  tax  title.  *  *  *. " 
le  petition  in  that  case  made  all  persons  parties  defend- 
vho  claimed  an  interest  in  the  land  derived  from  the  tax 

"as  shown  hy  the  record.''^  No  other  parties  were 
asary  to  be  made.  Of  course,  the  claim  made  by  coan- 
:hat  the  indorsement  of  the  notes  secnred  by  the  mort- 

carried  with  it  the  mortgage  security,  is  a  general  and 
lestioned  principle  of  the  law.  Rnt  this  equitable  aasign- 
t  of  a  mortgage,  based  upon  a  tax  title,  can  have  no  force 
^plication  against  the  owner  of  the  patent  title  who  has 
3med  the  land  in  the  method  prescribed  by  law.  It  was 
ight  to  redeem,  and  the  law  pointed  out  and  designated 
parties  defendant  necessary  to  be  made  to  effect  the 
;t.  If  Van  Gorder  and  Bash  desired  to  preserve  any 
ts  under  the  mortgage,  they  should  have  made  such 
a  of  record  by  an  assignment  of  the  mortgage;  and  it 
the  duty  of  Tan  Gorder,  when  he  was  made  a  party  to 
iction,  to  make  some  sign  of  resistance  to  a  decree  which 
Id  have  protected,  not  only  hia  own  interest,  bat  those 
in  he  represented.  The  rule  of  procedure  invoked  by. 
plaintiff  would  practically  defeat  an  action  for  redemp- 
as  against  the  assignees  of  notes  secured  by  a  mortgage 
ded  upon  the  tax  deed.  It  would  impose  upon  the 
inptioner  the  difficult,  and  oftentimes  fruitless,  under- 
ig  of  ascertaining  the  owner  of  every  note  secured  by 
nortgage.  It  is  not  an  unreasonablerequiremcnt  to  compel 
lolder  of  the  note  to  take  an  assignment  of  his  interests 
le  mortgage  and  make  it  of  record. 

is  further  claimed  that  the  redemption  decree  was  pro- 
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cured  by  fraud.  That  plaintiff  is  in  no  position  to  attack 
2.  juDOMSNT :  the  decree  upon  this  ground,  either  in  his  per- 

not  flflSAtlftlile  ^^p^ 

by  one  not  a     sonal  or  representive  capacity.     We  have  seen 

necessary  »,         *f 

party.  that   under  the  statute   the  representatives  of 

Bush  were  not  necessary  parties  to  an  action  for  redemption, 
and  the  plaintiff,  as  administrator,  has  no  right  to  attack  the 
decree,  because  he  was  not  a  necessary  party  thereto;  and  it 
appears  to  us  (though  the  question  we  do  not  determine) 
that  he  would  have  no  right  to  complain  of  it  against  him. 
personally,  because  it  cannot  be  attacked  collaterally  by  the 
parties  to  it. 

A  question  is  made  as  to  whether  John  E.  Hume  is  the 
owner  of  the  notes  secured  by  the  mortgage  which  he  seeks 
to  foreclose  in  this  action.  It  appears  to  us  that  the  evi- 
dence shows  that  he  is  the  owner  of  all  of  said  notes,  excepting 
one  for  $200,  being  the  first  one  named  in  the  mortgage.  The 
evidence  shows  that  he  had  sold  this  note  to  a  person  not  a 
party  in  the  action. 

The  decree  will  be  reversed,  and  a  decree  will  be  entered 
declaring  that  the  mortgage  of  Hume  is  a  valid  lien  upon 
the  land,  excepting  as  to  said  $200  note;  and  that  the  mort- 
gage of  the  plaintiff  is  not  a  lien,  it  having  been  extin- 
guished by  the  decree  redeeming  the  land  from  the  tax  sale. 

Bbvebsbd. 


Wkbbb  v.  Hamilton  bt  al. 

1.  Mayors'  Courts:  territorial  jurisdiction.    Section  506  of  the  ^^  577 
Code  constraed,  and  held  to  give  to  the  mayors  of  cities  and  towns  ter-  — ^ 

ritorial  jurisdiction,  in  civil  as  well  as  crimiDal  cases,  co-extensive  with  the 
coonties  in  which  their  cities  and  towns  are  severally  situated. 

Appeal  from  Keohuh   GirGuit  Cov/rt, 

Thursday,  October  13. 

Action  for  an  injunction  to  restrain  the  defendant  Hamil- 
ton, as  mayor  of  the  town  of  Sigourney,  and  his  successors 
Vol.  LXXII— 37 
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in  office,  from  enforcing  a  certain  judgment  rendered  against 
the  plaintiff  in  the  mayor's  court.  A  temporary  injanction 
was  granted,  and  on  motion  it  was  dissolved.  From  the 
order  dissolving  the  injunction  the  plaintiff  appeals. 

Smith  <&  Talley^  for  appellant. 

A.  G.  Schulte^  for  appellees. 

Adams,  Ch.  J. — Tlie  question  in  this  case  comes  to  ns 
upon  a  certificate,  which  is  in  these  words:  "In  a  case 
brought  by  a  resident  within  the  corporate  limits  of  the 
incorporated  town  of  Sigourney,  before  the  mayor  of  snch 
corporation,  against  a  resident  of  the  county,  but  not  of  the 
corporation  nor  of  the  township  in  which  it  is  situated,  by 
notice  served  upon  the  defendant  in  the  township  of  his  resi- 
dence, but  not  served  within  the  limits  of  such  corporation 
or  the  township  where  situated,  upon  a  demand  for  work  and 
labor  for  less  than  one  hundred  dollars,  where  defendant 
makes  default,  has  the  mayor  jurisdiction?"  In  reply  to  this 
question,  we  have  to  say  that  we  think  that  the  mayor  has 
jurisdiction  in  such  case.  It  is  not  denied  that  a  justice  of 
the  peace  would  have  jurisdiction.  The  jurisdiction  of  a 
mayor  is  conferred  by  section  606  of  the  Code,  and  is  in  these 
words:  "The  mayor  of  each  city  or  incorporated  town  shall 
be  a  magistrate  and  conservator  of  the  peace,  and  within  the 
same,  have  the  jurisdiction  of  a  justice  of  the  peace  in  all 
matters,  civil  and  criminal;  *  *  *  but  the 
criminal  jurisdiction  hereby  conferred  shall  be  co-extensive 
with  the  county  in  which  such  city  or  town  is  situated." 

The  plaintiff's  position  is  that  the  first  part  of  the  section 
is  designed  to  provide  that  the  mayor  shall  have  the  same 
jurisdiction  as  a  justice  of  the  peace,  so  far  as  the  kind  of 
proceedings  and  the  amount  are  concerned,  and  was  not 
designed  to  extend  his  civil  jurisdiction  to  persons  beyond 
his  city  or  incorporated  town,  and  that  this  appears  from  the 
^ast  clause,  which  expressly   makes   the  mayor's  criminal 
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jurisdiction  co-extensive  with  the  county.  But,  in  our  opin- 
ion, the  last  clause  is  added  for  greater  certainty  and  explicit- 
ness.  The  first  clause,  if  taken  by  itself,  seems  to  give  the 
mayor  the  same  jurisdiction  as  a  justice  of  the  peace,  and 
we  do  not  think  that  we  should  be  justified  in  holding  it  to 
be  less  in  civil  cases,  by  reason  of  any  implication  which 
might  be  thought  to  arise  from  the  last  clause.  We  have  no 
doubt  that  mayors  have  frequently  taken  jurisdiction  in  cases 
like  this,  and  we  feel  somewhat  reluctant  to  adopt  a  construc- 
tion so  doubtful  as  that  contended  for,  which  might  render 
void  many  judgments  now  relied  upon. 


DODD   V.    FOOHT. 

1.  Seduotion:  aotion  bt  pabent:  plvading:  ionoritt  of  child. 
An  action  by  a  parent  for  the  seduction  of  a  child  can  be  maintained 
only  when  the  child  is  a  minor ;  ( Code,  §  2556 ;)  and  a  petition  in  such 
case  which  does  not  allege  the  minority  of  the  child  is  bad  on  demurrer. 
(Compare  Hurnble  v.  Shoemaker,  70  Iowa,  223.) 

Appeal  from  Montgomery   Distriot    Court — Hon.   Gko. 

Cakson,  Jvdge. 

Thursday,  Ootobbb  18. 

This  is  an  action  for  damages  for  the  alleged  seduction  of 
the  plaintiff's  daughter.  There  was  a  demurrer  to  the  peti- 
tion, which  was  sustained,  and  the  plaintiff  appeals. 

Z.  T,  Fisher^  for  appellant. 

G.  E,  Richards  and  F.  P,  Greenlee^  for  appellee. 

HoTHBOOK,  J. — It  was  alleged  in  the  original  petition  that 
the  defendant  assaulted,  debauched  and  carnally  knew  one 
Elva  Dodd,  the  daughter  and  servant  of  the  plaintiff.  A 
motion  was  made  demanding  that  the  plaintiff  make  his  peti- 
tion more  specific.    The  motion  was  sustained,  and  thereupon 


*■<■ 


•  « 


';  • 


y  • 

%  :   *      ' 


680 


SUPREME  COURT  OF  IOWA, 


!>■■' 


.1 

•i 


•v        ». 


I 


PS.- 


f  - 


»v.. 


c 


Dodd  V.  FochL 


4  ' 


the  plaintiff  filed  an  amendment  to  his  petition,  in  which  he 
alleged  that  "  the  said  Elva  Dodd  has  arrived  at  the  age  of 
majority." 

The  demurrer  was  to  the  effect  that  the  petition  does  not 
state  a  cause  of  action,  because  a  parent  or  guardian  can  only 
maintain  an  action  of  this  character  where  a  mijior  child  is 
the  injured  party.  The  proper  party  plaintiff  in  an  action 
of  this  kind  is  regulated  by  statute  in  this  state.  Section 
2555  of  the  Code  is  as  follows:  "  An  unmarried  female  may 
prosecute  as  plaintiff  an  action  for  her  own  seduction,  and 
recover  such  damages  as  may  be  found  in  her  favor."  And 
section  2556  provides  as  follows:  "A  father,  or,  in  case  of 
his  death  or  imprisonment,  or  desertion  of  his  family,  the 
mother,  may  prosecute  as  plaintiff  an  action  for  the  expenses 
and  actual  loss  of  service  resulting  from  the  injury  or  death 
of  a  minor  child."  The  policy  of  our  laws  is  to  require  the 
real  party  in  interest  to  prosecute  actions,  and,  whatever  may 
have  been  the  rule  heretofore,  it  is  apparent  that  under  the 
sections  of  the  Code  above  quoted  no  action  can  be  main- 
tained by  a  parent  for  the  seduction  of  an  adult  child.  The 
right  of  action  is  expressly  given  to  the  injured  female. 

It  is  claimed,  in  argument,  that  the  petition  does  not  show 
that  tiie  plaintiff's  daughter  was  of  full  age  when  she  was 
seduced.  If  it  does  not  so  show,  the  petition  is  defective  for 
that  reason.  The  plaintiff  cannot  maintain  the  action  with- 
out alleging  and  proving  that  his  daughter  was  a  minor.  In 
the  absence  of  such  an  allegation,  the  presumption  is  that 
she  was  of  full  age.  The  demurrer  to  the  petition  was 
rightly  sustained.     See  Humble  v.  Shoemaker^  70  Iowa,  223. 

Affibmbd. 
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OHBISTr  ET   AL.    V.   BaDGEB  ET  AL. 

I 

1.  Will;  FALSE  DB8CRIPTION  OP  LAND:  DBVI8B  VOID.  The  will  Iq  ques- 
tion devised  "  a  small  farm  in  Wayne  county,  Iowa,  near  Missouri 
line."  There  was  nothing*  else  in  the  will  to  aid  in  the  identification  of 
the  land.  Held  that  it  was  not  sufficient  to  pass  title  to  40  acres  lying 
in  Lucas  county,  and  10  acres  lying  in  Wayne  county,  about  six  miles 
away,  although  it  was  alleged  that  the  10-acre  tract  was  appurtenant  to 
the  40  acres.    (Compare  Fitamatriek  v,  FitzpcUricky  36  Iowa,  674.) 

Appeal  from  Imcos  District   Court. 

TflUfiSDAY,  October  13. 

AoTioN  to  qaiet  the  title  to  land.  There  was  a  decree  in 
the  district  court  for  plaintiffs.     Defendants  appeal. 

T.  M,  Stuart^  for  appellants. 

Mitchell  (&  PenioJCy  for  appellees. 

Beck,  J. — I.  The  land  in  controversy  was  owned  by  0. 
W.  Christy,  in  his  life-time.  The  plaintiffs  claim  by  inher- 
itance from  him.  Defendants  claim  under  a  will  made  by 
him.  A  demurrer  to  defendants'  answer,  setting  up  title 
under  the  will,  was  sustained.  The  questions  in  the  case 
involve  the  sufficiency  of  the  will  to  vest  the  title  in  defend- 
ants. The  devise  in  the  will  under  which  defendants  claim 
is  in  this  language;  "  A  small  farm  in  Wayne  county,  Iowa, 
near  Missouri  line,  my  father  is  to  have  during  his  life-time, 
and  after  his  death  it  shall  be  divided  among  the  children  of 
my  friend,  H.  0.  Badger."  The  land  in  controversy  is  not 
in  Wayne  county,  but  is  in  Lucas  county.  The  answer 
alleges  that  the  devisor  purchased,  in  connection  with  the 
laud  in  controversy,  (forty  acres,)  another  tract  of  ten  acres, 
which  was  to  be  used  to  supply  wood  and  timber  for  use  on  the 
other  tract.  The  smaller  tract  was  in  Wayne  county,  and,  as 
shown  by  the  description  given  in  the  petition,  was  about  six 
miles  from  the  larger  tract.  It  is  alleged  that  the  land  was 
purchased  by  the  devisor  as  a  home  for  his  father. 
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The  record  preseats  the  case  of  u  false  descripttoa  of 
lich  it  13  claiiaed  was  intended  to  be  devised  by  the 
Ind  we  are  required  to  determine  whether  that  part 
lescription  ia  the  will  wliicli  ia  trae  is  sufficieat  to 
'  the  land,  or  to  that  end  may  be  aided  by  the  evi- 


liink  it  caimot  be  doubted  tbat  pirol  evidence,  or  evi- 
ehors  tlie  will,  is  not  admissible  to  supply  oinissionj 

or  to  vary  or  control  its  terms,  nor  can  it  be  denied 
ih  evidence  may  be  used  to  e:tplain  a  latent  ambignity, 
Buch  case  to  direct  the  application  of  the  description 
ubject.  The  cases  bearing  upon  tlie  question  before 
tiimerous,  and  to  some  extent  difficult  to  harmonize, 
■e  extensively  cited  in  ^Uspairiok  v,  FUspairiok,  36 
74,  which,  in  our  opinion,  sustains  the  conclusion  that 
ise  before  ns  cannot  be  applied  to  the  land  in  contro- 
y  evidence  dehors  the  will.  A  few  oases  other  than 
ited  in  PUspatrick  v.  fitzpatrtok  could  be  referred 
we  think  it  unnecessary,  in  view  of  ths  fact  tbat,  in 
Dion,  they  are  not  in  conflict  with  the  rule  which  we 
s  taught  by  all  the  authorities.  That  rule  may  be 
n  the  following  language:  If,  after  the  false  descrip- 
liscarded,  there  remains  in  the  devise  language  suffi- 
direct  to  the  identitieation  of  the  subject  with  sufficient 
;y,  an  estate  will  pass  thereby.  But  when  the  false  Ian- 
is  eliminated,  and  nothing  remains  directing  inquiry 
nay  result  in  discovering  the  true  subject  of  the  devise, 
d.  Thus,  if  the  description  by  metes  and  bounds,  or  by 
sional  subdivisions,  is  false,  but  it  is  aided  by  language 
ig  the  ownership   or  possession  of  the  land  by   the 

or  others,  or  the  like,  it  is  good, 
icvise  under  consideration,  after  discarding  the  false 
tion  arising  from  the  name  of  the  county,  is  this,  and 
e:  "A  small  farm  in  Iowa,  near  Missouri  line." 
s  not  one  word  in  the  will  directing  inquiry  to  any 
which  may  aid  in  discovering  the  locality  of  the  farm. 
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Without  such  aid,  it  would  be  vain  to  search  near^the  Mis- 
souri line,  for  240  miles,  for  the  small  farm.  In  onr  opinion, 
the  doctrine  of  Fitzpatrich  v.  Fitzpatrick  controls  the  dis- 
position of  this  case. 

III.  Counsel  for  defendant  think,  as  the  10-acre  tract  is 
appurtenant  to  the  large  tract,  and  is  in  Wayne  county,  this 
will  serve  to  identify  the  land  in  controversy.  But  there  is 
nothing  in  the  will  showing  the  connection  of  the  two  tracts 
of  land  as  constituting  one  farm.  It  surely  will  not  do  to 
say  that  a  10-acre  tract  of  land  is  a  part  of  a  farm  six  miles 
away.  It  is  doubtful,  indeed,  whether  the  10-acre  tract  is 
sufficiently  identified  by  the  description  of  the  will  declaring 
it  to  be  in  Wayne  county.  But,  if  we  assume  that  it  is,  it 
cannot  be  claimed  that  its  description  will  aid  the  description 
of  the  other  tract,  in  the  absence  of  anything  directing 
inquiry  thereto. 

It  is  our  conclusion  that  the  judgment  of  the  district 
court  ought  to  be  Affirmed. 
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I  72     5^3 

1.  Bobbery:  byidbngb:  dbclabations:  bbs  oBSTiB.  In  a  prosecu-  i35  418 
tion  for  robbery,  certain  declarations  of  the  prosecuting  witness  were 
admitted  against  the  defendant.  But  it  appearing  that  the  declara- 
tions were  made  immediately  after  the  robbery,  to  persons  who,  with  the 
prosecuting  witness,  were  in  search  of  the  robbers,  held  that  they  were 
admissible  as  a  part  of  the  rea  gestcs.    [Rothrook,  J.,  dissenting.]    • 

Appeal  from  Dubuque  District  Court. 

Thuesday,  October  13. 

Indictment  for  larceny  from  the  person  of  another.     Trial 
by  jury;  verdict  and  judgment.     The  defendant  appeals. 

McNulty  iSb  Barnes^  for  appellant. 

A.  J.  Bakery  Attomey-geiieraly  and  Jas.  H.  Shields^  for 
the  State. 
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Seevers,  J. — The  prosecuting  witness  testified,  in  sub- 
stance, that  he  went  into  a  saloon  in  Dubuque,  and  inquired 
for  a  place  to  stay  all  night.  The  bar-keeper  told  the  witness 
that  defendant  and  another  person  would  take  him  to  a  board- 
ing house.  All  three  of  them  left  the  saloon  together  about 
eleven  o'clock  at  night.  They  went  down  to  a  lumber  yard 
near  a  railroad  track,  when,  the  prosecuting  witness  testified, 
the  defendant  and  the  person  with  him  assaulted  and  robbed 
the  witness.  He  testified  that  he  threw  $10  away  at  the  time 
he  was  assaulted.  Witness  went  to  the  railroad  and  met 
three  men  with  lanterns.  All  of  them  went  to  the  place  of 
the  robbery,  and  found  the  $10,  and  then  went  in  search  of  a 
policeman.  One  of  said  men  was  0.  Ohde,  who  was  a  wit- 
ness for  the  state,  and  testified  that  the  prosecuting  witness 
said  that  the  men  who  robbed  him  ^'wailted  to  show  him  a 
place  where  a  boarding-house  was  by  the  railroad."  Carney, 
H  witness  for  the  state,  testified  that  he  saw  the  prosecuting 
witness  and  several  persons  with  "two  or  three  railroad 
lights"  coming  "towards  him,  and  thought  someone  was 
hurt.  One  of  them  said  they  were  looking  for  a  policeman; 
told  them  I  would  go  with  them.  They  said  a  man,  I  don't 
know  which  man,  and  the  prosecuting  witness  said  he  had 
been  robbed  by  two  men  that  came  from  the  saloon.  We 
were  then  in  front  of  it."  The  policeman  testified  that  the 
prosecuting  witness's  face  and  shirt  were  bloody,  and  that  his 
vest  was  open.  Prosecuting  witness  told  the  policeman  he 
'•  had  been  robbed  "  bv  "  tM'o  men  in  the  lumber  yard  near  the 
railroad  track,"  and  that  they  were  "  two  men  he  had  met  in 
the  saloon."  To  all  of  the  foregoing  evidence  of  the  declar- 
ations of  the  prosecuting  witness  the  defendant  objected, 
but  the  objection  was  overruled. 

It  is  contended  that  the  court  erred  in  admitting  the  fore- 
going evidence,  for  the  reason  that  it  was  hearsay.  On  the 
other  hand,  the  state  insists  that  the  evidence  constituted  a 
part  of  the  rea  geatCB,  and  was  therefore  admissible.  It  will 
be  observed  that  the  length  of  time  which  had  elapsed  between 
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the  robbery  and  the  several  declarations  is  not  stated.  Bnt 
we  think  that  what  may  well  be  designated  the  pursuit  of 
the  robbers  immediately  followed  the  robbery,  and  was  a  part 
of  that  transaction.  The  prosecuting  witness  made  imme- 
diate outcry,  and  in  the  effort  to  arrest  the  robbers  the  declar- 
ations were  made;  and  we  think,  therefore,  they  are  a  part  of 
the  res  gestCBy  and  therefore  admissible.  The  declarations 
were  made  soon  after  the  robbery,  and  were  explanatory 
tliereof,  and  of  the  pursuit  then  in  progress.  No  two  cases 
are  exactly  alike,  and  no  general  rule  can  be  adopted  whicli 
is  applicable  to  all  cases.  To  a  certain  extent,  at  least,  the 
facts  and  circumstances  of  each  case  must  be  considered,  and 
in  the  trial  court  a  legal  discretion  must  be  reposed,  and  we 
cannot  say  that  such  discretion  has  been  abused.  Indeed 
the  facts  and  circumstances  are  much  like  those  controlling 
in  the  following  cases.  Com.  v.  McPikcy  3  Gush.,  181; 
jDriacoll  v.  People,  47  Mich.,  413  (419);  S.  0. ,  11  ^.  W.  Rep., 
221;  People  V,  Vernon^  35  Cal.,  49;  Harriman  v,  Stowe^ 
57  Mo.,  93;  Travelers^  Ins.  Co.  v.  Mosleyy  8  Wall.,  397. 
The  evidence  clearly,  in  our  opinion,  justifies  the  verdict. 

Affibmed. 
RoTHSooK,  J.,  dissents. 


MuiB,  Adm'b,  v.  MlLLl^B. 

1.  Appeal ;  practick  :  questions  which  become  immaterial.  Where 
questions  invoWed  in  an  appeal  become  immaterial,  on  account  of  the 
method  in  which  the  appeal  is  disposed  of,  they  will  not  be  considered. 
(See  opinion  for  illustration.) 


2. : :  instructions  supported  by  evidence:  presump- 
tion. An  appellant  who  fails  to  bring  the  evidence  before  this  court 
cannot  be  heard  to  complain  that  the  mstructions  were  not  8upi>orted  by 
the  evidence ;  for  it  will  be  presumed  that  there  was  evidence  support- 
in  a:  the  instructions,  unless  the  contrary  is  shown. 

3.  Fraud:  undue  influence:  pacts  not  establishing  :  instruction. 
Upon  the  question  whether  plaintiff  *8  intestate  was  induced  by  undue 
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influence  to  make  a  diyision  of  his  property  among  his  children  and 
^:  grandchildren,  whereby  defendant  wrongfully  received  a  share,  the 

{ V  .  court  instructed  the  jury  that  they  might  consider  whether  the  division 

^;  was  reasonable  under  the  circumstances;  and  whether  it  was  consistent 

with  his  previous  declarations  of  his  intentions;  and  that  they  might 
consider  his  age  and  physical  condition  at  the  time  of  the  transaction, 
^t*.    .  (apart  from  the  condition  of  his  memory  and  other  feicultiee],  and  might 

^(  also  consider  his  relation  to  the  defendant  ( who  was  his  child).    Held 

'^'^-  that  in  all  these  respects  the  instruction  was  erroneous;  and  that  the 

error  in  the  first  respect  was  not  cured  by  a  closing  admonition  to  the 
jury  that  they  would  not  be  justified  in  finding  undue  influence  from 
^4r  the  mere  fact  that  the  division  was  such  as  they  might  deem  unreasona- 

[a  ble,  or  unjust  to  some  of  the  heirs. 


■  f 


Appeal  from  Van  Buren  Circuit  Court, 

Thursday,  Ootobeb  13. 

Action  at  law  to  recover  for  money  and  secarities  wrong- 
fully obtained  by  defendant  from  plaintiff's  intestate  during 
his  life-time,  through  persuasion  and  undue  influence,  and  by 
taking  advantage  of  his  incapacity.  There  was  a  judgment 
upon  a  verdict  for  plaintiff.     Defendant  appeals. 

Sloariy  Workdb  Brown  and  Craig^  McCrary  dk  Craig^  for 
appellant. 

Wherry  <&  Walker  and  D,  C,  BeamaUj  for  appellee. 

Beck,  J. — I.  Plaintiff  alleges  in  his  petition  that  he  is 
the  administrator  of  Samuel  J.  Miller,  deceased,  and  states 
his  cause  of  action  against  defendant  in  the  following  lan- 
guage: "  That  at  the  time  hereinafter  stated,  and  for  a  long 
time  prior  thereto,  said  intestate  was  enieeblcd  in  body  and 
mind,  and  entirely  incapacitated  to  transact  xaj  biiiiness  of 
importance,  especially  that  of  deeding  or  giving  eiivay  his 
property;  that  on  or  about  the  10th  day  of  October,  13S4r, 
the  said  defendant,  taking  advantage  of  the  incapacity  of  said 
intestate,  and  by  persuasion  and  undue  influence,  wrongfully 
obtained  from  him  a  large  amount  of  money,  promissory 
notes,  mortgages,  accounts  and  securities,  of  the  aggregate 
value  of  sixty-four  hundred  and  thirty-nine  dollars  and  fifty 
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cents  ($6,439.50)  at  the  time  they  were  so  obtained,  a  more 
particular  description  of  which  the  plaintiff  is  unable  to 
ascertain  or  give."  The  petition  asks  to  recover  the  posses- 
sion of  the  property  described  in  the  petition,  or,  if  it  ctonot 
be  found,  its  value.  The  answer  denies  the  allegations  of 
the  petition,,  and  alleges  that  the  defendant  holds  the  abso- 
lute title  of  the  property,  which  was  transferred  and  delivered 
to  him  by  the  intestate  for  good  and  sufficient  consideration. 

II.  A  motion  was  made  and  sustained  in  the  court  below 
for  the  substitution  of  the  record  of  the  evidence,  which  was 

lost  after  the  trial  of  the  cause.     This  motion, 
practice:  *       and  the  Substitution  ordered  by  the  court,  were 

questions  i        ,.  i  i  i  i  . 

wiiich become  made  alter  the  appeal  was  taken  to  this  court. 

immaterial.  .  /T    i 

From  the  action  of  the  court  below  in  sustaining 
the  motion,  and  in  making  the  substitution,  defendant  appeals. 
The  plaintiff  moves  in  this  court  to  strike  the  evidence  from 
the  record,  on  the  ground  that  it  is  not  shown  to  be  all  the 
evidence,  and  the  court  below  had  no  jurisdiction  to  enter- 
tain the  motion,  and  make  the  substitution,  for  the  reason 
that  the  cause  had  been  appealed  to  this  court,  and  upon 
another  ground  that  need  not  be  stated.  As  we  reach  a  con- 
clusion reversing  the  judgment  of  the  court  below  for  error 
in  instructions  given  to  the  jury,  the  questions  involved  in 
the  motion  to  strike  need  not  be  considered,  for  the  reason 
that  they  cannot  again  arise  upon  a  new  trial  in  the  court 
below,  when  the  case  will  be  again  tried  upon  original  evi- 
dence. 

III.  The  questions  involved  in  the  ordw  of  substitu- 
tion, and  proceedings  upon  the  motion  therefor,  need  not  be 
considered  upon  plaintiff's  appeal,  for  the  same  reason  upon 
which  we  decline  to  pass  upon  the  motion  to  strike. 

It  is  not  necessary  to  determine  defendant's  appeal  in  order 
to  give  him  costs,  for  the  reason  that  the  facts  necessary  to 
decide  the  questions  raised  upon  his  appeal  sufficiently  appear 
in  appellant's  abstract.  Plaintiff  filed  an  amended  abstract, 
which  we  do  not  understand  was  intended  to  present  matter 
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necessary  for  the  determination  of  his  appeal,  which  was 
omitted  in  defendant's  abstract.  Plaintiff  suffers  no  prej- 
udice from  the  waiver  of  the  consideration  of  his  appeal, 
for  the  reason  that  we  shall  not,  in  the  decision  of  the  case, 
consider  the  evidence,  but  regard  it  as  though  it  were  stricken 
out.  And,  in  fact,  we  may  regard  the  order  and  action  of 
the  court  in  the  proceedings  for  the  substitution  as  in  effect 
reversed,  pro  fonna, 

IV.     The  circuit  court  gave  to  the  jury  the   following 
instruction:     "  12.     If  you  find  that  Samuel  J.  Miller  was  of 

2, . .  sound  mind,  and  was  a  free  agent,  at  the  time  he 

suuported^by  divided  his  notes  and  mortgages  between  his 
presumption,  children  and  grandchildren,  (if  he  did,)  then 
that  division  must  stand,  although  you  may  think  said  divis- 
ion was  unreasonable  or  unfair  to  the  grandchildren.  This  is  on 
the  J;heory  that  no  undue  influence  has  been  shown  or  found. 
But  in  settling  the  preliminary  questions  as  to  whether  or 
not  undue  influence  was  exercised,  you  may  consider  whether 
said  division  of  property  was  reasonable  or  unreasonable, 
under  the  circumstances,  and  may  also  consider  the  prior 
declarations  of  the  deceased  as  to  what  disposition  he  intended 
to  make  of  his  property,  and  the  terras  of  the  wills  he 
may  previously  have  executed,  and  what  disposition  of  his 
property  was  made  by  said  writings,  and  whether  the  division 
that  was  finally  made  was  in  accordance  with,  or  contrary  to, 
such  prior  declarations  or  writings;  and  in  like  manner  you 
may  consider  the  subsequent  declarations  of  the  deceased  ( if 
any)  made  after  said  division;  and  you  may  further  consider 
the  mental  and  physical  condition  of  the  deceased,  and  his 
age,  at  the  time  the  division  was  made,  together  with  the 
relationship  that  existed  between  the  deceased  and  the  defend- 
ants, and  the  opportunities,  or  want  of  opportunities,  on  the 
part  of  the  defendants,  to  exercise  an  undue  influence  on  the 
mind  of  the  deceased,  and  their  control,  or  want  of  control, 
over  him.  But  these  matters  should  be  considered  in  con- 
nection with  all  the  other  evidence  in  the  case,  and  you  would 
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not  be  jastified  in  presuming  the  existence  of  nndue  influ- 
ence; but  it  must  be  proved,  either  by  direct  evidence,  or  by 
the  circumstances  in  the  case;  and  you  would  not  be  justi- 
fied in  finding  that  undue  influence  was  exercised,  from  the 
mere  fact  that  the  division  of  his  property  by  Samuel  J. 
Miller  was  such  as  you  may  deem  unreasonable  or  unjust  to 
some  of  the  heirs." 

It  is  not  disputed  that  this  court  will  presume  that  evidence 
was  before  the  jury  to  which  the  instructions  given  are  appli- 
cable, even  though  the  transcript  be  regarded  as  presenting 
no  part  of  the  evidence.  Counsel  for  plaintiff  well  state  the 
correct  rule  in  the  following  language:  "Appellant  will  not 
be  heard  to  urge  that  the  instructions  given  are  not  applica- 
ble to  the  evidence.  Not  having  the  evidence  before  the 
court  for  consideration,  it  will  be  presumed  that  there  was 
evidence  introduced  to  which  the  instructions  were  applica- 
ble." The  appellee  cannot  deny  that  the  instructions  ai'e 
applicable  to  the  evidence,  for  the  reason  that  he  maintains 
the  judgment  of  the  court  below  on  the  ground  that  there  is 
no  error  in  the  proceedings.  A  prior  instruction  shows  the 
fact  that  defendant  claims  that  the  property  was  given  to  him 
by  the  intestate  before  his  death,  in  a  division  thereof  made 
by  him  between  his  children.  This  fact,  with  others  stated 
therein,  sufficiently  explains  the  instruction,  so  that  the  rules 
it  announces  may  be  understood. 

V.  A  man  of  sound  and  disposing  mind  may  transfer  his 
property  very  unreasonably,  as  others  might  esteem  it,  if 

there  were  no  undue  influence  exercised  to  induce 
undue  infla-     the  transfer.     As  to  lust  what  is  meant  by  the 

ence:  facts  .  •'  '' 

In**- InSruc?"  term  "undue  influence"   we  need  not   inquire. 

««»•  °*  ^'''"  Redf.  Wills,  pp.  509,  510,  §  1.  It  is  plain  that 
a  man  uninfluenced,  and  in  the  free  exercise  of  his  will  and 
wishes,  may  make  disposition  of  his  property  which  all  men 
would  think  unreasonable  under  the  circumstances  on  which 
he  acted.  See  Webber  v.  Sullivan,  58  Iowa,  260.  It  is 
equally  plain  that  such  a  disposition  cannot  be  considered  in 
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order  to  find  the  existence  of  undue  influence.  The  instruc- 
tion requires  the  jury  to  find  that  there  was  undue  influence, 
if  they  found  the  disposition  of  the  property  unreasonable 
under  the  circumstances;  thus  making  the  fact  that  the  dis- 
position was  unreasonable,  defeat  it.  The  last  sentence  of 
the  instruction  is  in  conflict  with  the  part  we  are  considering. 
We  think  this  conflict  tended  to  confuse  and  mislead  the 
jury,  to  defendant's  prejudice. 

VI.  The  instruction  directs  the  jury  to  consider  the  prior 
declarations  of  the  intestate  as  to  his  intended  disposition 
of  his  property.  But  surely  a  man  ot  disposing  mind  may 
change  his  mind,  and  give  his  property  to  persons  other  than 
those  he  before  proposed  to  make  the  beneficiaries  of  his  will. 

^  ,-  •  Declarations  showing  undue  influence  are  proper  to  be  con- 

sidered  when  the  issue  involves  the  question  whether  the  dis- 
position was  induced  thereby.     See  Bates  v.  Bates^  27  Iowa, 

T  110;  StepTienson  v.  Stephenson^  62   Id.,  163;  Parsons  "o, 

;■;  Parsons^  66  Id.,  754;  In  re  HolUngsworthy  58  Id.,   526. 

These  cases  show  what  declarations  may  be  considered  in 
determining  the  existence  of  undue  influence.  But  it  is 
nowhere  held  that  prior  declaration  of  an  intention  contrary 

yC  to  the  subsequent  disposition  may  be  shown  to  establish 

undue  influence. 

VII.  In  our  opinion,  the  physical  condition  and  age  of 
the  deceased  at  the  time  of  the  transaction,  alone  considered, 
separately  from  the  condition  of  his  memory  and  other 
mental  faculties,  are  not  proper  matters  to  be  considered  in 

.\  determining   the   existence    of  undue    influence.     One    of 

advanced  age,  and  of  infirm  health,  may  possess  power  of 

will,  and  such  mental  strength,  as  to  be  beyond  undue  influ- 

\f  - 

%\'  ence. 

;     \  VIII.     And  we  have  never  heard  that  the  relationship 

!^'  existing  between  the  parties  would  support  the  claim  that 

^  one  disposing  of  property  was  unduly  influenced  by  his  child, 

-  or  kinsman,  to  whom  he  gave  it.     Indeed,  if  the  disposition 

was  made  on  the  ground  of  the  relationship,  the  law  will 
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hardly  defeat  it  for  that  reason.  Natural  affection  prompts 
men  to  give  their  property  to  those  near  to  them  by  the  ties 
of  blood. 

In  our  opinion^  the  instruction  is  erroneous  upon  these 
grounds,  and  ought  not  to  have  been  given.  Some  of  the 
instructions  refused  are  upon  points  covered  by  the  foregoing 
instructions.  They  are  in  accord  with  our  views.  Other 
questions  discussed  by  counsel  need  not  be  considered,  as  the 
judgment  must  be  reversed  for  the  errors  above  pointed  out. 

Reversed. 


The  State  v.  Blaib  and  Certain  Intoxicating  Liquors. 

1.  Intoxioating  Liquors:  information  for  search  warrant:  resi- 

dence OF  informant.  The  informant  for  a  search  warrant  under  § 
1544  of  the  Code,  for  the  seizare  of  intoxicating  liquora  kept  for  unlaw- 
fnl  sale,  mast  be  a  resident  of  the  county  where  the  proceeding:  is 
institated ;  but  it  is  not  necessary  that  the  fact  of  his  residence  in  the 
county  be  stated  in  the  information.  It  is  sufficient  if  the  justice  issuing 
the  warrant  knows  that  fact  personally,  or  is  otherwise  satisfied  of  it. 
(Compare  Siate  v,  Thotnpsou,  44  Iowa,  399.) 

2.  : :  PERSON  holding  permit:  allegation  of  unlawful 

sale.  The  keeping  of  intoxicating  liquors  by  a  person  holding  a 
permit,  with  the  intant  to  sell  them  for  unlawful  purposes,  subjects  them 
to  seizure  and  confiscation,  under  §  1544  of  the  Code,  and  it  is  not  nec- 
essary to  allege  in  the  information  for  a  search  warrant  in  such  a  case 
that  the  owner  of  the  liquors  has  in  fact  made  unlawful  sales.  The  effect 
of  §  1536  of  the  Code  is  only  to  make  actual  unlawful  sales  evidence  of 
the  intent  with  which  the  liquors  are  kept. 

3.  :  condemnation:  person  holding  permit:  verdict.    In  a 

proceeding  under  §  1544  of  the  Code,  to  condemn  liquors  kept  by  one 
having  a  permit,  on  the  ground  that  he  kept  them  with  intent  to  sell 
them  contrary  to  law,  the  jury  found  that,  they  were  80  kept,  §t  the  time 
of  the  seizure,  by  the  defendant  The  defendant  moved  in  arrest  of 
judgment  on  the  ground  that  the  jury  had  not  found  that  he  had  sold 
liquors  in  violation  of  law;  ( Code,  §  15-:$6;)  but,  under  the  evidence  and 
instructions,  ( see  opinion.)  the  jury  could  not  have  found  the  verdict 
returned  by  them,  without  finding  also  that  defendant  had  made  unlaw- 
ful sales,  and  it  was  therefore  held  that  the  motion  was  not  well  taken. 

4.  Instructions:  whoi^  charge  considered:  error  without  prej- 

udice.   An  appellant  cannot  be  heard  to  complain  of  an  instruction 
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on  the  groand  that  it  does  not  fully  state  what  he  claims  to  be  the  law, 
^f  when  the  defect  of  which  he  complains  is  fully  and  clearly  supplied  by 

another  instruction;  nor  can  he  complain  of  an  instruction  which,  under 
the  evidence,  could  not  possibly  have  prejudiced  him.  ( See  opinion  for 
instructions.) 

5.  Intoxicating    Liquors:    unlawful    sales:    person    holding 

pebkit:  degree  of  care  required:  instruction.    In  a  proceedini; 

to  condemn  liquors  owned  by  one  holding  a  permit  to  sell,  the  court 

gave  an  instruction  to  the  effect  that  such  person  was  bound,  before 

{i^,  making  a  sale  of  intoxicating  liquors,  to  exercise  reasonable  care  to 

ascertain  whether  the  purchaser  intended  in  good  faith  to  use  the  liquor 
for'one  of  the  purposes  for  which  he  might  lawfully  sell  it.  Held  that 
it  was  a  correct  statement  of  the  law,  and  that  it  was  properly  giver 
where  the  evidence  showed  that  he  had  frequently  sold  a  bottle  of  bee*^ 
or  a  quart  of  whisky  or  blackberry  wine,  upon  the  mere  statement  of  thd 
purchaser  that  he  wanted  it  for  mechanical  purposes. 


ar 
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^*  Appeal  from    Keokvk  District  Court — Hon.   D.  Byan, 

Jvdge. 

Thussday,  Ootobeb  13. 

Sr*  M.  L.  May  filed  an  information,  under  oath,  before  a  jas- 

g^,  tice  of  the  peace,  in  which  he  charged  that  certain  intoxicat- 

ing liquors  were  kept  in  a  certain  building,  which  was  des- 
cribed in  the  information,  and  that  said  liquors  were  owned 
V-j"  ^  by  the  defendant,  John  T.  Blair,  and  were  kept  by  him  with 

*^*.  intent  to  sell  the  same  in  violation  of  law.     The  justice 
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I  _,  .  thereupon  issued  a  search  warrant  upon  which  the  liquors 

f  V  were  seized.     The  notice  of  the  seizure  required  by  the  stat- 

I ;  ute  was  served  on  defendant,  who  appeared  before  the  justice, 

and  filed  an  answer,  in  which  he  alleged  that  he  was  the 
owner  of  the  liquors,  and  that  he  held  a  permit  from  the 
board  of  supervisors  for  the  sale  of  intoxicating  liquors,  and 
that  he  k^pt  the  liquors  for  sale  only  for  the  purposes  enu- 
merated in  the  permit,  and  denied  that  he  kept  the  same  for 
sale  in  violation  of  law.  The  trial  before  the  justice  resulted 
in  an  order  for  the  destruction  of  the  liquors.  From  that 
order  defendant  appealed  to  the  district  court,  where  the 
case  was  tried  to  a  jury,  who  found  that  the  liquors 
were  kept  by  defendant  for  the  purpose  of  being  sold  in 
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violation  of  the  laws  of  the  state,  and  the  court,  entered  au 
order  for  their  destruction. 

Mackey  cfe  Foiida  and  J.  P,  Talley^  for  appellant. 

A,  J.  Bdker^  AUomey-general^  for  the  State. 

Reed,  J. — I.     After  the  verdict  was  returned,  the  defend- 
ant filed  a  motion  in  arrest  of  judgment,  one  ground  of 
1.  iNToxicAT-  which  was  that  the  information  did  not  allege 
information     that  May,  the  informant,  was  a  resident  of  the 

for  search  .        .  ,  , 

warrant:  resi-  couutj.     ihe   proceeding  was  instituted  under  - 

dence  of  in-  •^  r^ 

formant.  section  1544:  of  the  Code,  which  is  as  follows: 
"If  anj  credible  resident  of  any  county  shall,  before  a  , 
justice  of  the  peace  of  the  same  county,  make  written 
information,  supported  by  his  oath  or  affirmation,  that  he 
has  reason  to  believe,  and  does  believe,  that  any  intoxicating 
liquor,  described  as  particularly  as  may  be  in  said  informa- 
tion, is  in  said  county,  in  any  place,  described  as  particularly 
as  may  be  in  said  information,  owned  or  kept  by  any  person 
named  or  described  in  said  information  as  particularly  as 
may  be,  and  is  intended  by  him  to  be  sold  in  violation  of 
the  provisions  of  this  chapter,  said  justice  shall,  upon  find- 
ing probable  cause  for  such  information,  issue  his  warrant  of 
search.  *  *  *  "  It  will  be  observed  that  the  facts 
whicli  are  required  to  be  shown  by  the  information  are 
expressly  enumerated  in  the  section.  But  it  contains  no 
express  provision  which  requires  that  the  fact  that  the  inform- 
ant is  a  resident  of  the  county  is  to  be  shown  by  the  informa- 
tion. It  is  true  that,  to  give  the  justice  jurisdiction  to  issue  the 
warrant,  the  information  must  be  made  and  verified  by  a  resi- 
dent of  the  county.  He  is  required,  therefore,  before  issuing 
the  warrant,  to  institute  an  inquiry  as  to  the  residence  of  the 
informant.  But  the  fact  of  his  residence  may  be  shown  by 
proof  independent  of  the  information,  or,  if  the  fact  should 
be  within  his  personal  knowledge,  we  see  no  reason  why  he 
might  not  act  upon  that  knowledge.  There  is  nothing  either 
Vol.  LXXII— 38 
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in  the  provisions  of  the  statute,  or  in  the  nature  of  the  case, 
which  requires  that  the  fact  should  be  shown  by  the  infor- 
mation. The  question  is  similar  in  principle  to  that  deter- 
mined in  State  v.  Thompson^  44  Iowa,  399. 

II.  It  was  shown  upon  the  trial  that  defendant  held  a 

permit  from  the  board  of  supervisors  to  sell  intoxicating 

2. : ;  liquors    for    mechanical,   culinary    and     sacra- 
person  hold-  .    T  /-v  J     •        xl  I.' 

mg  permit:  mental  purposcs.  One  ground  m  the  motion 
unlawful  Sale,  in  arrest  was  that  the  information  did  not 
charge  that  defendant  had  sold  intoxicating  liquors  in 
violation  of  law.  It  is  provided  by  section  1536  that,  when 
intoxicating  liquors  shall  be  seized  under  a  search  war- 
rant, it  shall  be  no  bar  to  the  confiscation  and  destruction  of 
the  same  that  the  party  claiming  them  has  a  permit,  if  the 
court  or  jury  trying  the  facts  shall  be  satisfied  from  the  proof 
that  he  has  sold  such  liquors  in  violation  or  evasion  of  law. 
The  ground,  however,  upon  which  the  liqaors  may  be  seized 
and  destroyed  is  defined  by  section  1544,  and  it  is  that  they 
were  intended  to  be  sold  in  violation  of  law.  The  eflfect  of 
the  provision  of  section  1536  is  simply  to  make  the  fact  that 
the  party  has  sold  such  liquors  in  violation  of  law  evidence 
,    of  the  unlawful  intent  with  which  he  kept  them. 

III.  The  verdict  is  in  the  following  form:  "We,  the 
jui'y,  find  that  the  liquors  seized,  at  the  time  of  their  seizure, 
3. :  con-    were  kept   by   the   defendant,  Blair,   in    OUie, 

jiersoinioki-     KeoKUK  couuty,  iowa,  tor  the  purpose  of  being 
sold  in  the  state  of  Iowa  in  violation  of  the  laws 


ing  permit: 


ven 


of  the  state."  One  of  the  grounds  of  the  motion  in  arrest 
is  that  the  verdict  does  not  determine  that  defendant  had 
sold  liquors  in  violation  of  law.  There  was  evidence  on  the 
trial  which  tended  to  prove  that  defendant  had  sold  liquors 
for  uses  other  than  those  designated  in  his  permit,  and  it  was 
upon  evidence  of  that  character  that  the  state  relied  to  estab- 
lisli  that  he  had  kept  the  liquors  with  intent  to  sell  them  in 
violation  of  law.  And  the  jury  were  instructed,  in  efiecti 
that,  unless  they  were  satisfied  by  the  evidence  that  he  had 
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made  sales  in  violation  of  law,  they  should  find  for  the 
detendaut.  The  verdict,  then,  while  it  does  not  find  specially 
that  he  had  made  such  sales,  necessarily  implies  a  finding  of 
that  fact. 

IV.     There  was  evidence  that  one  Clavering,  who  was  in 
the  habit  of  becoming  intoxicated,  purchased  intoxicating 
A  ,«,».»,T^       liquors  at  defendant's   store   on   a   number   of 
whoiecharge    occasions,  and  there   was   evidence   tending   to 
errorlv/tlfout   prove  that  he  was  intoxicated  at  one  time  when 
ce.       j^^  made  a  purchase.     It  was  shown,  however, 
that  all  of  the  sales  to  him  were  made  by  a  clerk  in  defend- 
ant's employ,  and  defendant  testified  that  he  instructed  his 
clerk  not  to  sell  liquor  for  any  purpose  to  persons  who  were 
in  the  habit  of  becoming  intoxicated. 

The  district  court  gave  the  following  instructions:  "  The 
statute  makes  it  unlawful  for  any  person,  whether  holding  a 
permit  or  not,  to  sell  intoxicating  liquors  to  any  intoxicated 
person,  or  to  any  person  in  the  habit  of  becoming  intoxicated 
Therefore  you  are  instructed  that,  if  you  find  from  the  evi 
dence  that  the  defendant  so  sold,  such  fact,  when  so  estab- 
lished by  the  evidence,  may  be  considered  by  you  in  determin- 
ing the  intent  with  which  the  said  liquors  were  kept  when 
seized  in  this  prosecution."  The  objections  urged  against 
this  instruction  are  (1)  that  the  jury  were  warranted  by  it 
in  finding  that  defendant  kept  the  liquors  with  intent  to  sell 
them  contrary  to  law  from  the  fact,  if  they  found  it  proven, 
that  he  made  sales  to  a  person  in  the  habit  of  becoming 
intoxicated,  even  though  such  habit  was  unknown  to  him; 
and  (2)  that  it  warranted  the  finding  that  the  liquors  were 
kept  with  unlawful  intent,  on  proof  of  unlawful  sales  by 
defendant's  clerk,  notwithstanding  such  sales  were  made  with- 
out defendant's  knowledge,  or  against  his  positive  direction. 
'The  second  objection  is  readily  disposed  of,  however,  by  the 
fact  that  the  court  told  the  jury  in  another  instruction  that 
they  could  not  consider  the  unlawful  sales  made  by  defend- 
ant's clerk,  in  determining  tlie  intent  with  which  he  kept  the 
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iless  he  koew  that  such  sales  were  being  made  by 
The  jury  coald  not  have  misunderstood  this 
Taction,  and  they  are  presnmed  to  have  considered 
charge  in  determining  the  case.  Tbere  was  no  evi- 
ny  sales  to  intoxicated  persons,  or  persons  in  the 
tiecoming  intoxicated,  except  those  to  Olavering. 
:Ction  had  reference  to  the  sales  to  him,  and  was 
JO  understood  by  the  jury.  There  was  therefore  no 
a  the  case  as  to  the  sales  by  defendant  in  person  to 
}f  persons,  and  the  jury  could  not  have  been  misled 
trnction  as  to  the  effect  of  a  sale  of  that  character 
evidence  of  the  intention  with  which  he  kept  the 

e  court  gave  the  following  instrnetion:  "When 
:  offered  in  evidence  was  issued  to  the  defendant,  a 
trust  was  imposed  on  him,  and  by  accepting  it 
he  was  bound  to  exercise  the  privileges  conferred 
'  by  the  permit  honestly  and  in  good  faith;  and, 
'  if  you  find  that  he  purposely  evaded  the  law,  then 
such  permit  would  bo  no  protection  to  sach  sales. 
is  connection  yon  should  consider  the  conversations 
i  by  the  evidence,  at  the  times  of  the  sales;  whether 
sxercieed  due  care  in  ascertaining  whether  or  not 
isera  were,  in  fact,  purchasing  for  an  honest  pnr- 
bnsinesB  and  occupation  of  the  purchaser;  and 
r  not  all  the  circumstances  shown  by  the  evidence 
be  fact  that  the  sales  were  honestly  made.  If  bon- 
),  the  sales  were  protected  by  the  permit;  but,  if 
made  with  the  intent  to  evade  the  law,  the  permit 
jction.  *  *  • "  We  think  this  instruc- 
rrect.  It  amounts  to  no  more  than  that  defendant 
I,  before  making  a  sale  of  intoxicating  liquors,  to 
laaonable  care  to  ascertain  whether  the  purchaser 
ith  intended  to  use  the  liquor  for  one  of  the  pur- 
vhich  he  might  lawfully  sell  it;  and  very  clearly 
)  requires  him  to  exercise  that  degree  of  care.    Tlie 
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instruction,  too,  was  pertinent.  There  was  evidence  tending 
to  prove  that  many  of  tlie  sales  proven  were  made  by  defend- 
ant, upon  the  naked  statement  of  the  purchasers  that  they 
desired  the  liquor  for  mechanical  purposes.  Now,  when  a 
man  states  that  he  desires  a  bottle  of  beer,  or  a  quart  of 
whisky  or  blackberry  wine,  for  mechanical  purposes,  as  was 
frequently  the  case  here,  a  question  may  arise  fairly  as  to 
whether  he  is  telling  the  truth  as  to  the  use  to  which  he 
intends  to  put  it.  At  all  events,  it  was  for  the  jury  to  say 
whether  defendant  did  exercise  reasonable  diligence  to  ascer- 
tain whether  the  liquor  was  in  fact  intended  for  that  use 
when  he  made  the  sales  upon  that  naked  statement. 

Exception  is  taken  to  other  instructions  given;  but,  with- 
out setting  them  out,  we  deem  it  sufficient  to  say  that  they 
appear  to  us  to  be  correct. 

The  judgment  will  be  Affirmed. 
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1.  Appeal:  whether  perfected  or  not:  allegations  of  abstract. 

Where  the  abstract  of  an  appellant  states  that  he  appealed  from  a  jadg- 
ment,  this  court  will  assume,  where  there  is  no  showing  to  the  contrary, 
that  everything  was  done  which  was  necessary  in  order  to  perfect  an 
appeal. 

2.  Fire  Insuranoe:  interval  between  dates  of  application  and 

policy:  forecloburb  begun:  effect.  The  application  for  the 
insurance  in  question  was  made  February  23d,  and  it  stated  that  no  pro- 
ceedings had  been  commenced  to  enforce  a  mortgage  on  the  property, 
which  statement  was  true.  It  also  provided  that  no  liability  should 
attach  nntil  the  application  should  be  approved  by  the  company.  It 
was  approved,  and  a  policy  issued  thereon,  March  3d.  The  policy  pro- 
vided that  the  commencement  of  foreclosure  pi-oceedings  against  the 
property  should  render  the  policy  void.  Such  proceedings  were  in  fact 
begun  between  the  dates  of  the  application  and  the  policy.  Held  that 
the  i>olicy  was  not  avoided  by  such  foreclosure  proceedings. 
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Appeal  from  Mahaska  Circuit  Cotirt. 

Thuesday,  October  13. 

Action  upon  a  policy  of  fire  insurance.  There  was  a 
trial  to  a  jury,  and  verdict  and  judgment  were  rendered  for 
the  defendant.     The  plaintiffs  appeal. 

John  F.  Lacey  and  McFall  iSk  Jones^  for  appellant. 

Phillips  db  Day  and  Geo.  S,  Sanderson^  for  appellee. 

Adams,  Oh.  J. — I.  The  defendant  insists  that  it  does  not 
appear  that  any  appeal  was  taken,  in  that  it  is  not  stated 

1.  appeal:  that  any  notice  of  appeal  was  tiled.  The  abstract 
fectedo'r?«)t:  contains  the  statement  that  "the  plaintiffs 
abstract.         appealed  from  the  judgment."     In  the  absence 

of  any  showing  to  the  contrary,  we  assume  that  this  state- 
ment is  true;  that  is,  that  every  thing  was  done  which  is 
necessary  Ir  order  to  take  an  appeal. 

II.  The  defendant  claimed  that  the  policy  was  rendered 
void  by  the  commencement  of  the  foreclosure  proceedings 

2.  FIRE  insur-  against  the  property  insured.  After  the  plaint- 
vaf  betwee^i  iff's  evidence  was  closed,  the  defendant  moved 
cationand       the  court  to  direct  the  iary  to  render  a  verdict 

policy:  fore-  ,    /.      i  i 

closure  for  the  defendant,  on  the  ground  of  the  com- 

effbct.  raencement  of  such  proceedings.     The  court  sus- 

tained the  motion,  and  the  jury  rendered  a  verdict  accord- 
ingly. The  question  presented  is  as  to  the  correctness  of  the 
action  of  the  court  in  this  respect.  The  undisputed  facts  are 
as  follows:  The  application  was  taken  by  a  soliciting  agent, 
and  forwarded  to  the  company,  which  approved  it  March  3, 
1885,  and  the  same  day  the  policy  was  issued.  Between  the 
time  that  the  application  was  taken  and  the  time  it  was 
approved,  proceedings  were  commenced  to  foreclose  a  mort- 
gage against  the  property.  The  application  contained  a 
statement  that  no  proceedings  had  been  commenced  to  enforce 
the  mortgage,  and  tlie  statement  was  true.  The  policy  con- 
tained a  provision  tliat  "  the  commencement  of  foreclosure 
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or  other  proceedings  upon  any  mortgage  lien,  or  other  incum- 
brance of  any  kind,  against  any  of  the  property  named  in 
this  policy,  shall  immediately  render  this  policy  void."  No 
proceedings  were  commenced  after  the  issuance  of  the  policy; 
but  it  is  claimed  that  the  proceedings  already  commenced 
rendered  the  policy  void.  In  our  opinion,  these  facts  did 
not  justify  the  court  in  directing  a  verdict  for  the  defendant. 
It  may  be  conceded  that  the  moral  hazard,  as  understood  by 
insurance  men,  was  increased  by  the  commencement  of  the 
foreclosure  proceedings.  It  may  also  be  conceded  that  the 
company  did  not,  probably,  intend  to  assume  such  increased 
risk;  but,  in  our  opinion,  the  plaintiffs  rightfully  understood 
that  the  company  did  assume  it.  When  an  insurance  com- 
pany issues  a  policy  of  fire  insurance,  it  undertakes,  in  the 
absence  of  any  wrongful  conduct  on  the  part  of  the  insured, 
to  insure  the  property  as  it  stands.  It  employs  its  own 
means  to  inform  itself  in  regard  to  the  property.  It  usuallj^' 
takes  the  statements  of  the  insured  about  it,  which  are 
embodied  in  what  is  called  an  application.  This  is  what  the 
defendant  in  this  case  did.  The  application  showed  that  no 
foreclosure  proceedings  had  been  commenced.  It  contained 
no  promise  that  they  would  not  be  thereafter,  nor  was  it 
necessary.  The  policy  was  to  be  based  upon  the  statements  of 
the  application,  and  should  properly  for  that  reason  have  been 
issued  at  once.  If  it  had  been  so  issued,  the  company 
would  have  been  protected.  The  application  would  have 
shown  the  true  condition  of  the  property  at  the  time  the 
policy  was  issued,  and  the  policy  was  designed  to  provide  for 
the  future.  But  the  company  allowed  several  days  to  elapse 
before  issuing  the  policy. 

Upon  the  3d  of  March  it  relied  upon  what  the  insured 
Raid  about  the  property  on  the  23d  of  February.  The  com- 
pany knew  that  the  condition  of  the  property  was  liable  to 
change  in  the  interval,  and  employed  no  means  to  inform 
itself.  We  think  it  took  its  own  risk  in  regard  to  such 
change.  When  it  issued  its  policy  on  the  3d  day  of  March, 
it  seems  to  us  that  it  undertook  to  insure  the  property  as  it 
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We  do  not  think  the  policy  cao  be  noderstood  aa 
at  foreclosure  proceediDgs  cotnmeaced  before  that 
I  reader  the  policy  void.  No  one  can  read  the 
jainst  the  coinmeacement  of  foreclosure  proceed- 
[it  being  impresBed  that  it  was  designed  to  pro- 
y  for  the  future.  Indeed,  strictly  speaking,  it 
impossible   for   foreclosure   proceedings    already 

to  render  the  policy  void.  That  cannot  be  ren- 
which  was  never  otherwise,    Thepolicj,  of  course, 

been  sodrawu  that  it  should  not  be  deemed  to  have 
;  if  the  foreclosure  proceedings  had  been  com- 
f  it  had  been  so  drawn,  it  woiild  have  been  the 
wn  folly  to  accept  such  a  policy.  But  it  was  not 
nd  we  think  that  we  should  be  patting  a  etraiocd 

I  upon  it  to  say  that  that  is  the  meaning  of  it.  The 
i  policy  was  evidently  prepared  upon  the  theory 

to  be  issued  immediately  upon  the  taking  of  the 
upon  which  it  is  based,  so  that  the  application 
V  the  true  condition  of  the  property  at  the  time 
insured.  Upon  such  theory  the  policy  need 
J  for  the  futnre.  It  is  said,  to  be  sure,  that  the 
igh  issued  March  3d,  provided  for  the  inenrance 
perty  from  February  23d.  But  the  time  which 
ly  undertook  to  cover  does  not  show  when  the  con- 
lade.  Insurance  may  cover  past  time.  A  wTit- 
t  comes  in*.o force  at  the  time  of  delivery.  There 
;rue,  be  oral  insurance  antedating  the  issuance  of 
This  is  so  if  the  terms  of  the  iusursnce  have  all 
d,  and  it  is  understood  between  the  parties  that 
las  taken  place.     But  in  this  case  it  was  expressly 

II  the  application  that  no  liability  should  attach 
application  should  be  approved,  and  that  was 
the  day  the  policy  was  issued.  We  think,  then, 
ilicy  took  effect,  notwithstauding  the  previous 
nent  of  foreclosure  proceedings,  and  that  the  court 
ecting  the  jury  to  render  a  verdict  for  the  defendant. 

Bbvkbsed. 
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1.  Appeal:  fracticb:  appeal  fbom  judgment  on  plradihgs  in 

equity:  ABStoNMENT  OF  ERROR.  Where  the  action  was  in  equity, 
and  all  the  allegations  of  fact  in  the  petition  were  admitted  in  the 
answer,  and  a  demurrer  to  the  answer  was  sustained,  and  judfn^ent  was 
rendered  for  plaintiff  on  the  pleadings,  and  the  appeal  is  from  such 
judgment,  held  that  no  assignment  of  errors  was  necessary  to  a  trial  de 
novo  in  this  court.    (Early  v.  Burt,  68  Iowa,  716,  foUowed.) 

2.  Will:  construction:  repugnant  clauses.    The  testator,  in  the  6i*6t 

three  paragraphs  of  his  will,  devised  certain  described  real  estate.  The 
fourth  and  fifth  paragraphs  were  as  follows:  '  **Fourth.  As  to  the  resi- 
due of  my  estate,  real,  personal  and  mixed,  after  the  above  bequests,  I 
give  and  bequeath  to  my  only  children,  (naming  them,)  share  and  share 
alike.  Fifth,  Any  real  estate  not  above  bequeathed,  and  remaining 
unsold  at  my  death,  I  hereby  authorize  my  executor  to  sell  or  dispose  of 
the  same  to  the  best  interest  of  all  concerned."  Held  that  the  real 
estate  not  devised  by  the  first  three  paragraphs  went  to  the  executor, 
to  be  sold  by  him,  and  the  proceeds  distributed  to  the  legatees  named 
in  the  fourth  paragraph.  This  conclusion  is  reached,  whether  it  is 
attempted  to  give  force  and  effect  to  both  paragraphs  four  and  five,  or 
whether  they  are  regarded  as  irreconcilably  repugnant  to  each  other — 
the  rule  being  that  every  portion  of  the  instrument  must  be  made  to 
have  its  just  operation,  unless  there  arises  some  invincible  repugnance, 
or  unless  some  portion  of  it  is  absolutely  unintelligible;  but  where  there 
is  an  invincible  repugnance  between  two  paragraphs,  the  latter  must 
prevail,  as  being  the  latest  expression  of  the  intention  of  the  testator. 

Appeal  from  Louisa  District  Court — Hon.  W.  R.  Lewis, 

Judge, 

Thubsday,  Ootobeb  13. 

The  plaintiff  and  defendants  are  devisees  under  the  will 
ot  Philip  Wagner,  and  this  action  was  brought  to  obtain 
partition  of  certain  real  estate  belonging  to  said  Wagner  at 
his  death.  There  was  a  judgment  for  the  plaintiff,  and  the 
defendants  appeal. 

Power  &  Huston^  for  appellants. 

Hurley  ds  Hale  and  Newman  <&  Blake^  for  appellee. 
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Seevbbs,  J. — Philip  "Wagner,  in  his  life- time,  executed  a 
Mall,  which  was  duly  admitted  to  probate.  With  the  excep- 
tion of  the  first,  the  several  paragraphs  in  the  will  are  not 
numbered,  but,  for  convenient  reference  thereto,  we  will 
number  them.  In  the  first  three  paragraphs,  certain  real 
estate  is  specifically  devised  to  the  plaintiff  and  a  brother  and 
sister.  The  real  estate  so  devised  is  specifically  described, 
and  the  fourth  and  fifth  paragraphs  are  as  follows:  ^Fourth, 
As  to  the  residue  of  my  estate,  real,  personal  and  mixed, 
after  the  above  bequests,  I  give  and  bequeath  to  my  only 
children,  John  Oalvin  Wagner,  Lucinda  Heidlebaugh,  Ma- 
linda  Westbrook  and  George  Washington  Wagner,  share  and 
share  alike.  Fifth.  Any  real  estate  not  above  bequeathed, 
and  remaining  unsold  at  my  death,  I  hereby  authorize  my 
executor  to  sell  or  dispose  of  the  same  to  the  best  interest 
of  all  concerned;  the  executor  to  use  his  own  discretion  in 
disposing  of  the  property  to  the  best  advantage.  All  stock 
on  hand  at  my  death  intended  for  pasture  during  the  season 
shall  remain  and  be  pastured,  on  the  pasture  land,  under  the 
direction  of  my  executor,  without  change  or  interruption  by 
any  to  whom  said  land  is  bequeathed,  for  that  season."  The 
defendant  G.  W.  Wagner  was  by  the  will  appointed  executor. 
At  the  time  of  his  death,  the  testator  owned  considerable 
real  estate  which  was  not  specifically  devised  or  described  in 
the  first,  second  or  third  paragraphs;  but  the  plaintiff  claims 
that  such  real  estate  was  devised  to  the  persons  named  in 
the  fourth  paragraph,  and  that  she  is  entitled  to  a  partition 
thereof.  On  the  other  hand,  the  defendant  claims  that  by 
the  fifth  paragraph  the  executor  was  authorized  to  sell  such 
real  estate,  and  distribute  the  proceeds  as  provided  in  the 
preceding  paragraph.  A  demurrer  to  the  answer  setting  up 
such  defense  was  sustained — to  which  the  defendant  excepted, 
and  elected  to  stand  on  the  answer;  and  it  was  ordered  and 
adjudged  by  the  court  that  the  land  described  in  the  petition 
be  partition^. 

I.     Ko  errors  are  assigned,  and  counsel  for  the  appellee 
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insist  that  for  this  reason  no  question  is  presented  in  the 

,  .««-.r.       recprd  which  can  be  considered  by  this  court. 

SeaJfrom^^"'  ^his  actiou  is  in  equity,  and  all  allegations  of 

pie^gsSa     fact  in  the  petition  were  admitted  in  the  answer, 

s^nmentof     and  judgment  was  rendered  on  the  allegations  in 

the  pleadings,  and  the  appeal  is  therefrom.     The 

appellant  was  therefore  not  required  to  assign  errors.     The 

hearing  in  this  court  is  de  novo.     Early  v.  Bv/H^  68  Iowa, 

716. 

II.     It  is  fundamental  that  the  will  must  be  read  and  con- 
strued as  a  whole,  and  the  intention  of  the  testator  thus  ascer- 
2.  WILL-  con-    ^i^^^d-     The  testator,  in  the  fourth  paragraph, 
pugnan?'  ""  deviscd  all  of  his  real  estate  not  included  in  the 
clauses.  specific  devises  preceding  it;  and  in  the  fifth  he 

devised  all  of  his  real  estate,  not  before  devised,  to  his  exec- 
utor, and  directed  the  latter  to  sell  and  dispose  thereof  to 
the  best  interests  of  all  concerned.  Now,  all  of  his  real 
estate  had  been  previously  devised  by  the  fourth  paragraph, 
if  the  devisees  therein  named  were  invpsted  with  the  legal 
title;  and  the  devise  to  and  authority  given  the  executor 
must  be  rejected  as  surplusage.  And  this  is  the  view  of  the 
district  court,  as  we  are  informed  by  counsel.  But  it  is  the 
settled  rule  in  the  construction  of  wills  that  "  every  portion 
of  the  instrument  must  be  made  to  have  its  just  operation, 
unless  there  arises  some  invincible  repugnance,  or  else  some 
portion  of  it  is  absolutely  unintelligible."  (Redf.  Wills,  431.) 
Therefore,  the  fifth  paragraph  cannot  be  disregarded,  unless 
such  repugnancy  exists.  Reading  the  fourth  and  fifth  para- 
graphs together,  for  the  purpose  of  arriving  at  the  intent  of 
the  testator,  giving  due  weight  to  each  provision,  we  think 
the  testator  intended  to  bequeath  the  proceeds  of  such  real 
estate  to  the  persons  named  in  the  fourth  paragraph,  and 
that  the  same  should  be  sold  by  his  executor.  It  must  be 
remembered  that  the  testator  had  previously  specifically 
devised  certain  real  estate.  Then  follows  the  fourth  para- 
graph, which  amounts  to  a  devise  of  all  his  estate,  real,  per- 
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eonal  and  mixed;  and  his  executor,  in  the  fifth  paragraph,  is 
directed  to  sell  the  real  estate  so  devised  for  the  best  interest 
of  the  legatees.  This  constraction  gives  effect  to  all  the  pro- 
visions of  the  will,  and  we  think  it  is  sustained  bj  the  fol- 
lowing cases:  Pratt  v.  Rice^  7  Gush.,  209;  Snyder  v.  Millet^ 
67  Iowa,  261.  But  if  we  are  wrong  in  this,  if  there  is  an 
irreconqilable  repugnance  between  the  fourth  and  fifth  para- 
graphs of  the  will,  then  the  latter  must  prevail,  because  it 
is  the  latest  expression  of  the  intention  of  the  testator. 
Armstrong  v,  Crapo^  post,  604. 

BffvERSED. 


Xi 


Abmstbokg  v.  Obapo,  Ex'r. 

1.  Will:  REPUGN AKT  CLAUSES:  LIFE  ANNUITY  MHITED  BT  8UJ18EQUENT 

PROVISION.  In  construing  a  will,  the  intention  of  the  testator  as  expres- 
sed in  the  will  must  prevail;  and,  to  ascertain  this  intention,  all  the 
provisions  of  the  will  must  be  considered;  and  when  there  is  an  irrec- 
oncilable repugnancy  between  two  provisions,  the  one  which  is  last 
expressed  in  the  will  must  prevail,  as  being  the  latest  expression  of  the 
testator's  intention.  (See  Heidlebaugh  v,  Wagner,  ante,  601.)  Accord- 
ingly, where  certain  annuities  were,  in  the  first  part  of  the  will,  devised 
to  certain  named  persons  for  life,  but  such  annuities  were  not  made  a 
charge  on  the  real  estate,  and  it  viras  clear  from  subsequent  provisions  of 
the  will  that  the  testator  intended  that  the  estate  should  be  closed  up 
by  the  trustees  at  the  end  of  ten  years  from  his  death,  and  the  property 
conveyed  to  the  beneficiaries,  held  that  there  was  such  a  repugnancy 
between  these  provisions  that  both  could  not  stand,  and  that  liie  annui- 
ties ceased  at  the  end  of  the  ten  years. 

Appeal  from  Dea  Moines  Circuit  Court. 

Friday,  Octorer  14. 

Action  to  obtain  a  construction  of  the  will  of  John  H. 
Armstrong. 

John  C,  Powery  for  appellant. 

Hall  c^  Huston  and  P,  Henry  Smyth  dk  Son^  for  appellee. 

Seevers,  J. — By  his  last  will  John  H.  Armstrong  provided 
that  his  just  debts  and  funeral  expenses  should  be  tirst  paid. 
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In  the  first,  second,  third  and  fourth  items,  provision  was 
made  for  his  wife,  and,  among  others,  it  is  provided  that 
$1,000  per  annum  is  to  be  paid  her  for  and  during  "her 
natural  life."  To  Sarah  Garman  $1,000  was  devised,  to  be 
paid  her  semi-annually  "  during  her  natural  life."  The  sixtlji 
item  in  the  will  is  as  follows:  '"  I  give  and  bequeath  to  John 
Gregg  Armstrong  the  sura  of  three  hundred  dollars  per 
annum,  to  be  paid  him  semi-annually  by  my  executors 
during  his  naturallife."  There  are  five  other  annuities  pro- 
vided for  in  the  will  in  precisely  the  same  language.  Then 
follows  a  devise  to  Robert  Emmett  Armstrong  of  $500,  to 
be  paid  by  the  executors  within  a  reasonable  time  after  the 
death  of  the  testator.     Then  follow  the  following  provisions: 

"Item  12.  If  any  person  to  whom  an  annuity  has  been 
given  in  this  instrument  shall  die  before  the  final  distribu- 
tion of  my  estate,  leaving  issue,  I  direct  that  thet  before- 
mentioned  annuity  shall  be  be  paid  by  my  executors  to  their 
surviving  children,  j^o  rata. 

"  Item  13.  On  the  final  distribution  of  my  estate,  after 
setting  oif  one-third  to  my  beloved  wife,  Esther  Armstrong, 
which  is  her  just  and  proper  share,  I  direct  my  executors  to 
divide  the  balance  in  equal  parts  among  my  daughter,  Sarah 
Garman,  and  my  grandchildren,  Laura  L.  Garman,  M.  Alice 
Garman,  John  Garman  and  Grace  Garman,  or  among  such 
of  them  as  may  survive.  If  any  of  the  above-mentioned 
grandchildren  shall  die  leaving  issue,  their  children  shall 
inherit  the  parent's  share. 

"Item  14.  I  give  and  bequeath  to  my  beloved  wife, 
Esther  Armstrong,  and  A.  W.  Parsons,  and  P.  M.  Crapo,  in 
trust  for  the  uses  herein  expressed,  all  the  rest  and  residue 
of  my  estate,  both  real  and  personal,  to-wit:  In  case  my 
personal  property  shall  not  be  sufficient  to  pay  off  the  var- 
ious bequests  herein  made,  or  any  obligation  outstanding 
against  me,  then  the  said  trustees,  or  the  survivors  of  them 
in  case  any  be  dead,  shall  sell  enough  of  my  real  estate  for 
that  purpose.  It  is  my  desire  that  they  hold  the  remaining 
portions  thereof  after  all  payments   are   made;   that  they 
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collect  the  rents  and  proStB  thereof,  and.  after  the  par- 
of  taxes,  that  all  sorplns  money  be  invested  at  snch 
of  interest  as  they  may  be  able  to  obtain;  and  that 
shall  hold  said  property,  and  bo  collect  said  rents  and 
ist,  for  the  period  of  ten  years  after  my  decease.  At 
[piration  of  said  ten  years,  I  desire  that  my  trustees 
pay  over  all  same  in  their  hands,  and  convey  said  real 
to  my  heirs,  as  designated  in  this  will,  unless  1  should 
[ter  direct  otherwise.  In  the  event  of  destruction  of 
rty,  my  trustees  shall  have  the  power  to  rebuild,  or  sell 
*onnd,  and  invest  the  proceeds,  if  in  their  estimation  it 
be  for  the  best  interest  of  my  estate." 
her  Armstrong,  A,  W.  Parsons  and  P.  M.  Crapo  were 
i  as  executors.  The  assets  of  the  estate  amounted  to 
$100,000,  three-tifths  of  which  consisted  of  real  estate 
oitft  found  and  determined  that  the  will  provided  there 
he  final  distribution  of  the  estate  at  the  expiration  of 
aare  after  the  death  of  the  testator,  in  1876,  and  there- 
:he  annaity  to  the  plaintiff  ceased  at  that  time;  and 
9  the  sole  question  we  are  required  to  determine. 
is  the  well-settled  rule  in  tlie  construction  of  wills  that 
itentlon  of  the  testator  as  expressed  in  the  will  must 
il.  For  the  purpose  of  ascertaining  such  intention,  all 
irovisioDS  of  the  will  may  and  should  he  considered. 
e  sixth  item  of  the  will  stood  alone,  there  is  no  doubt 
;he  plaintiff  would  be  entitled  to  the  annuity  for  and 
g  her  natural  life.  It  is  equally  as  clear  that  the  will 
des  that  final  distribution  shall  be  made  in  ten  years 
the  testator's  decease,  and  the  real  estate  conveyed  to 
>eneficianes  designated  in  the  will,  unless  the  testator 
d  "  direct  otherwise."  No  such  direction  was  aftcr- 
i  given,  and  the  annuities  were  not,  hy  any  specific  pro- 
a  of  the  will,  made  a  charge  on  the  real  estate  after  the 
should  he  conveyed  to  the  designated  heirs.  It  is 
ed  by  counsel  for  the  plaintiff  that  the  fourteenth  item 
e  will  clearly  provides  that  the  estate  should  be  divided 
;wo  parts;  one  to  be  used  in  paying  the  indebtedness 
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and  annuities,  and  the  other  to  be  held  \>j  the  trustees,  and 
then  distributed  to  the  beneficiaries  named  in  item  thirteen. 
In  this  proposition  we  cannot  concur,  for  the  reason  tl^^it  at 
the  time  named  the  whole  estate  was  to  be  distributed.  At 
that  time  the  trustees  were  to  divest  themselves  of  the  title 
to  all  the  property,  and  invest  the  beneficiaries  with  such 
title.  There  is  nothing  in  the  will  which  indicates  that  it 
was  the  intention  of  the  testator  that  there  should  be  a  par- 
tial division  only,  or  that  the  annuities  should  be  charged  on 
the  property  in  the  hands  of  the  beneficiaries. 

It  is  further  insisted  that  item  thirteen  does  not  bequeath 
all  of  the  estate  to  the  trustees,  because  there  is  reserved  a 
sufficient  amount  to  pay  off  the  various  bequests  made  in 
the  will.  Conceding  this,  yet  it  is  clear  that  the  trustees 
were  to  distribute  and  convey  the  property  to  the  beneficia- 
ries at  the  expiration  of  ten  years  after  the  testator's  decease; 
so  that,  under  any  view  that  may  be  taken  of  the  will,  in 
our  opinion,  there  is,  without  a  doubt,  a  repugnance  between 
the  sixth  and  fourteenth  items  thereof.  The  question,  then, 
is,  what  construction  shall  be  adopted?  The  will,  because  of 
such  repugnancy,  should  not  be  regarded  as  void;  but  in 
such  case,  as  a  last  resort,  the  well-recognized  rule  applies  that 
where  "  two  clauses  or  gifts  are  irreconcilable,  so  that  they 
cannot  possibly  stand  together,  the  clause  or  gift  which  is 
posterior  must  prevail,  and  be  regarded  as  expressing  the 
latest  intention  of  the  testator."  Jarm.  Wills,  472;  1  Redf. 
Wills,  451.  The  reason  upon  which  the  rule  is  based  is  said 
by  Redfield  to  be  that  the  testator  must  be  considered,  when 
the  last  clause  in  the  will  was  written,  upon  reviewing  what 
preceded  it,  to  have  reached  the  conclusion  that  his  inten- 
tion had  not  been  clearly  expressed,  and  therefore  the  last 
clause  was  written  as  the  final  expression  of  what  he  most 
desired.  Regarding  it  to  be  well  settled  that  such  is  the 
rule,  although  there  may  be  some  difference  as  to  the  reasons 
upon  which  it  is  based,  we  think  it  is  applicable  to  this  case, 
and  therefore  the  judgment  of  the  circuit  court  must  be 
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Hassh,  Gitaedian,  v.  Geiffik. 

« 

1.  Mortgage:  forbclosubs:  hiitor  ecbirs  not  hade  parties: 
rbmbdt:  partition:  rej^mption.  Where  minor  heirs  were  not 
made  parties  to  the  foreclosure  of  a  mortgage  on  land,  the  undivided 
two-thirds  qf  which  they  had  inherited  from  the  mortgagor,  held  that 
their  only  right  was  to  redeem  from  the  mortgage,  and  that,  where  the 
mortgagee  had  obtained  a  deed  to  the  land  under  foreclosure,  they  coald 
not  maintain  an  action  for  partition,  as  though  they  were  the  unquali- 
fied owners  of  an  undivided  interest  therein.  (See  opinion  for  cases 
cited.) 


2.  — — :  :  SANITY  OF  HORTOAGOR  ADJUDICATED:  HEIRS  BOUND. 

In  an  action  to  foreclose  a  mortgage,  where  the  mortgagor  sought  to 
avoid  the  mortgage  on  the  ground  of  insanity,  bat  he  died  before  trial, 
and  his  administrator  was  substituted,  but  his  heirs  were  not  made  par- 
ties, and  the  issue  of  insanity  was  abjudicated  in  favor  of  the  mortgagee, 
held  that  such  abjudication  was  binding  upon  the  heirs. 

3.  Homestead:  conyeyancb  bt  husband  to  wife:  wife  need  not 
JOIN.  Section  1990  of  the  Code,  providing  that  no  conveyance  of  the 
homestead  shall  be  valid  unless  the  husband  and  wife  join  therein,  held 
not  to  apply  to  a  case  where  the  husband  deeds  to  the  wife. 

Appeal  from  Cref^ton  Superior  Court  —  Hon.  Geokgb  P. 

Wilson,  Judge. 

Friday,  Ootobbb  14. 

Action  to  partition  a  lot  in  the  city  of  Oreston,  bronght 
by  the  plaintift*  as  guardian  of  two  minors.  By  the  decree 
of  the  court  below,  partition  of  the  property  was  made, 
alloting  equal  shares  to  the  defendant  and  each  of  the  plaint* 
iffs.     Defendant  appeals. 

McDill  <&  SuUivarij  for  appellant. 

Higbee  c&  Jffannay  for  appellees. 

Beck,  J. —  I.  The  facts  upon  which  the  interests  of  the 
several  parties  to  the  suit  are  based  are  shown  by  the  plead- 
ings and  the  evidence  to  be  as  follows:  The  father  of  plaint- 
iff's wards,  before  his  marriage  with  their  mother,  exe- 
cuted two  mortgages  upon  the  property  in   controversy  to 
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secure  certain  promissory  notes  made  by  him  to  defendant. 
After  the  marriage  he  conveyed  the  property  to  the  mother 
of  the  wards;  and  subseqaently  he  and  she  united  in  the 
execution  of  another  mortgage  to  defendant  on  the  property 
to  secure  another  promissory  note  executed  by  both  of  them. 
An  action  was  brought  to  foreclose  these  mortgages.  The 
wards'  mother  and  certain  lienholders  were  made  defendants 
in  the  action,  who  set  up  as  a  defense  that  the  father,  at  time 
of  the  execution  of  the  notes  and  mortgages,  was  insane, 
which  was  known  to  defendant.  Before  the  cause  was  tried, 
the  father  died,  and  his  administrator  was  substituted  as  a 
defendant.  The  property  covered  by  the  mortgages  was 
occupied  by  the  father  and  mother,  until  his  death,  as  their 
homestead,  and  has  since  been  occupied  in  the  same  way  by 
the  mother  with  her  family.  A  decree  was  entered,  fore- 
closing the  mortgage,  upon  which  a  special  execution  was 
issued,  and  the  property  was  sold  thereon  to  defendant,  the 
mortgagee. 

11.     The  plaintiff  claims  that  defendant  acquired  by  the 
foreclosure  and  sale  the  interest  held  by  his  wards'  mother  in 
1.  mortoaob:  ^^®    property,    being    an    undivided    one-third 
inJnorheira*     thereof,  and  that,  as  his  wards  were  not  parties 
parties:'*        to  the  proceeding,  tliey  hold,  as  heirs,  title  to  the 
aemption:        undivided  two-thirds.     In  our  opinion,  the  inter- 
est of  plaintiff's  wards  in  the  property  is  nothing  more  or 
other  than  to  redeem  from  the  mortgage.     It  is  true  they 
were  necessary  parties  to  the  foreclosure  proceedings,  which, 
for  the  reason  that  they  were  not  joined  therein,  did  not  cut 
off  their  right  to  redeem.     The  proceeding,  because  of  the 
non-joiner,  was  not  wholly  void,  and  certainly  did  not  defeat 
defendant's  rights  as  a  mort^^aoree.     These  riojhts  are  such 
that  he  holds  the  property,  subject  to  the  liens  of  the  mort- 
gages, from  which  plaintiff's  wards  may  redeem,  for   the 
reason  that  theiK  equity  of  redemption  had  not  been  cut  off. 
Surely,  it  will  not  be  claimed  that  a  mortgagor,  or  one  stand- 
ing in  his  shoes,  as  an  heir,  can  bring  an  action  against  the 
Vol.  LXXII— 39 
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mortgagee  to  partition  the  mort^ged  Und,  Hi8  only  right 
is  to  redeem.  Even  bIioqM  the  foreclosure  proceedings  be 
regarded  as  voidable  as  to  plaintiff's  wards,  defendant's 
rights  under  tlie  mortgage  are  not  affected.  He  still  has  the 
right  to  hold  the  propsrty  until  it  be  redeemed.  In  support 
of  these  familiar  doctrines,  see  Jones,  Mortg.,  §  1395 ;  Por- 
ter V.  Kilgoi'6,  33  Iowa,  379;  Knowlea  v.  Rahlin,  20  Id., 
101;  Anson  v.  Anson,  Id,,  55;  Veaoh  v.Schaupy  3  Id.,  194. 
III.  The  issues  involving  the  sanity  of  the  father  of 
plaintiff's  wards  was  raised  by  an  answer  tiled  in  his  life- 

3, .         .:  time,  and,  after  his  death  and  the  substitntlonof 

morJiwDc  his  administrator,  was  determined  in  favor  of 
iielra  bound.*  defendant.  As  against  his  estate,  it  was  an 
adjadication  establishing  the  validity  of  the  mortgages  as 
liena  upon  the  property  thereof.  Plaintiff's  wards  ought  to 
be  bound  by  this  adjudication;  for  it  determines  the  liabili- 
ties of  the  estate  for  the  debt,  and  the  validity  of  the  mort- 
gages. The  adjudication  does  not  affect  their  right  of 
redemption.  But  should  it  be  assnmed  that  it  does  not  bind 
them,  they  cannot  maintain  this  action.  The  evidence  does 
not  tend  to  show  insanity  of  the  ihortgagor  when  tlie  first 
two  mortgages  were  executed.  Whatever  may  be  their  right 
as  to  the  last  mortgage,  their  only  rights  as  to  the  other  two  are 
to  redeem.  These  mortgages,  tlierefore,  stand  in  the  way 
of  plaintiff's  claim  tor  the  partition  of  the  property. 

lY.  Counsel  for  plaintiffs  insist  that  the  deed  ezecated 
by  tlie  father  of  plaintiff's  wards  to  their  mother  was  void, 
3.  HOME-  for  the  reason  that  the  property  conveyed  was 

veyauc'e  i>v  the  homestead  of  the  parties,  and  the  wife  of  the 
grantor  did  not  join  as  grantor  in  the  conveyance  to 
herself.  The  position  is  this:  Adeedby  ahusband 
to  his  wife  of  their  homestead  is  void,  unless  the  wife  joins 
therein,  thus  executing  a  deed  to  herself  of  her  own  interest  in 
the  property.  Code,  §  1990,  is  relied  upon  to  support  this  posi- 
tion. It  provides  that  adeed  of  a  homestead  is  not  valid,  unless 
the  husband  and  wife  join  therein.     The  case  of  a  deed  to 
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the  wife  is  not  within  the  spirit  of  this  Section,  which  surely 
caimot  intend  that  the  wife  should  do  the  vain  and  absard  thing 
of  executing  as  grantor  a  deed  to  herself  as  grantee.  But, 
if  we  assume  for  the  purpose  of  the  case  that  the  deed  is 
void,  the  rights  of  defendant  under  the  last  mortgage  are 
alone  affected.  He  holds  the  other  two  mortgages  as  liens 
upon  the  land,  which  can  be  removed  by  plaintiff  in  no  other 
way  than  by  redemption. 

We  have  disposed  of  all  the  questions  in  the  case,  and 
reach  the  conclusion  that  the  petition  of  plaintiffs  ought  to 
be  dismissed.  Rbvebsbd. 


Moses,  Township  Olbek,  v.  Penquit  et  al. 

1.  Appeal:  fragticb:  findino  of  court:  BvmEHCB  to  support.  As 
this  was  an  action  at  law,  and  there  was  not  wanting  evidence  tending: 
to  support  the  finding  of  the  trial  court,  held  that  this  court  could 
not  interfere  on  the  ground  that  such  finding  was  not  supported  by 
sufficient  evidence. 


2. : :  bvidbngb:  error  without  prejudice.    Alleged  errors 

in  the  admission  and  exclusion  of  evidence  will  not  be  further  consid- 
ered  on  appeal,  when  it  is  ascertained  from  the  whole  record  that,  if 
made  as  alleged,  they  could  not  have  prejudiced  the  appellant. 

3.  Evidenoe:  mbuoranda  of  township  clerk  recordbd  bt  suc- 
cessor. Memoranda  made  on  loose  slips  of  paper  by  a  township  derk, 
at  the  time  of  the  action  of  the  township  trustees  in  settling  with  him, 
came  into  the  hands  of  his  successor  in  office,  and  such  action,  as  indi- 
cated by  said  slips,  was  by  the  successor  entered  of  record.  Held  that 
such  record  was  admissible  as  evidence  on  the  part  of  the  clerk  who 
made  the  memoranda,  in  an  action  against  him  for  money  withheld,  to 
show  that  there  had  been  a  settlement. 

Appeal  from  Jasper  Distriot  Court — Hon.  J.  K.  Johnson, 

Jvdge. 

Feiday,  Ootobbb  14. 

Thb  defendant  Penquit  was  a  township  clerk,  and  this 
action  was  brought  on  his  ofiBcial  bond;  the  breaches  alleged 
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lit  he  had  failed  to  account  for  all  money  which  hail 

0  his  hands  by  virtue  of  his  office,  Thedefendants, 
rmative  defense,  pleaded  a  settlement  with  the  town- 
.tees.  Trial  to  tlie  court,  jndgment  for  the  defend- 
the  plaintiff  appeals. 

ow  (&  Varnum,  for  appellant. 

d6  McElroy  and  Alanson  Clark,  for  appellee 

R3,   J. — I.     The  defendant    Penquit  was   township 
two  terms,  and,  with  a  single  exception,  ae  we  under- 
stand, it  is  sought  to  recover  money  received  hy 
him  during  his  second  term.     There   is  no  dis- 
pute  as  to  the  amount  received  by  him  during 
that  term,  and  tbe  question  is  whether  he  prop- 
>nuted  therefor;  and,  as  tending  to  show  that  he  did, 
was  iutroi^nced  tending  to  show  that  there  had  been 
lent  with  the  trnstees  after  the  expiration  of  his  term 
It  should  possibly   be  stated  that  the  plaintiff,  in 
to  denying  that  there  had  been  a  settlement,  pleaded 
ad  been  obtained  by  the  false  and  fraudulent  repre- 
is   of   Penquit.      Several    errors    are   assigned    and 
ly  counsel,  but  we  are  impressed  that  the  principal 
ipon  which  a  reversal  Is  claimed  is  that  the  finding  of 
t  is  in  conflict  witii  the  evidence,  and  that  under  it 
lug  should   have  been  for  the  plaintiff  for  at  least 
ount.     We  have  therefore  carefully  read  the  abstract, 

1  portions  of  the  transcript  as  are  necessary,  in  order 
controversies  caused  by  conflicting  abstracts,  and 

ched  the  conclusion  that  we  cannot  grant  a  new  trial 

ground. 

lefendant  Penquit  testifies  that  the  township  records 

cliers  for  money  expended  by  him  were  destroyed  by 

lere  is  no  evidence  contradictory  to  this,  and   npon 

enco  of  such  witness  the  defendants    mainly   rely- 

rt  saw  and  heard  him   testify,  and   necessarily  has 
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reached  the  conclusion  that  substantially  he  told  the  truth. 
There  is  no  evidence  or  anything  in  the  record  authorizing 
us  to  reach  a  different  conclusion,  and  the  most  favorable 
view  for  the  appellant  which  can  be  taken  is  that  different 
minds  might  possibly,  from  the  evidence,  reach  different  con- 
clusions. We  cannot  say  that  the  able  and  experienced 
judge  before  whom  the  case  was  tried  was  actuated  either  by 
passion  or  prejudice.  He  without  doubt  reached  the  con- 
clusion he  did  after  a  fair  and  honest  consideration  of  the 
evidence,  and  that  there  is  evidence  upon  which  his  finding 
can  be  fairly  supported  we  have  no  serious  doubt,  and  there- 
fore the  judgment  cannot  be  disturbed. 

II.  The  other  errors  relate  to  the  admission  and  rejec- 
tion of  evidence,  and  we  have  grave  doubts,  if  the  evidence 

excluded  had  been  admitted,  or  if  that  admitted 
ewor'without  ^^  ^®°  excluded  to  which  objections  were 
prejudice.  made,  and  there  was  no  evidence  tending  to  show 
a  settlement,  whether  the  finding  would  have  been  in  any 
respect  different.  As,  however,  there  is  evidence  tending  to 
show  a  settlement  sufficient  to  warrant  the  court  in  reaching 
such  conclusion,  most  of  the  errors  discussed  which  relate  to 
the  admission  or  exclusion  of  evidence  are  clearly  not  preju- 
dicial. It  is,  therefore,  not  essential  that  we  should  specifi- 
cally consider  the  same. 

III.  There   was  evidence  tending  to  show  that,  at  the 
time  it  is  claimed  one  of  the  settlements  was  made,  the  defend- 
ant Penquit,  then  being  township  clerk,  made 

memoranda     upon   a  loose  *'  Slip  or  slips     ot  paper  certain 
clerk  record-    memoranda  of  the  action  taken  by  the  trustees 

ea  oy  sue-  " 

®^^'-  at  that  time.     These  slips  of  paper  came  into  the 

possession  of  his  successor  in  office,  and  the  action  of  the 
trustees,  as  indicated  on  such  papers,  was  by  such  township 
clerk  entered  of  record.  This  record  was  admitted  in  evi- 
dence, against  the  objection  o/  the  appellant,  because  it  is 
said  that  it  tended  to  show  that  there  was  a  settlement,  and 
we  think  such  record  was  admissible  for  this  purpose.     The 
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ae  writteo  bj  the  proper  officer,  and  it  ie  immaterial 
waa  made.     It  was  nevertheless  admissible. 
V  not  believe  it  is  essential  that  we  shonld  consider 
he  other  questions  discussed  by  counsel. 

Atfibhbd. 


Scott  v.  Hooan  bt  al. 


{moe:  srsticb  of  btaluon:  opihiom  or  wiTHBas.  la  an 
fOT  the  value  of  a  mare  alleged  to  have  been  bo  iiijared  in  breed- 
iT  to  defaodiuit's  horse  as  to  caaaa  her  death,  the  eridence  of  the 
I  who  atteoded  the  horse  at  the  time,  that  he  exercised  "  ^ood 
n,"  was  properiy  stricken  out  as  beiuK  the  mere  expression  of  aa 

:  WATTEB  BY  NOTE  BUBSKqcBMTCT  QiTEN.    Where  in  snch 

he  plaintiCF,  atler  the  injurj,  (rave  his  promissory  note  for  the  serr- 
the  horse,  and  it  contained  the  words:  "All  accidents,  escapes, 
it  the  owner's  risk,"  htid  that  the  note  was  rightly  excluded  aa 
ice  because  (I)  it  was  eiecatcdaiter  the  injury,  and  (S)  it  was  at 
1  contract  aKainst  accidents,  and  not  against  negligence. 

:  plbadinq:  hobb  bpbcific  statbment.    Insachcaie 

itition  stated  that  the  mare  was  injured  by  defendant's  negliKeDce 
leding.  so  that  she  died.  HeM  infficient  aa  against  a  motion  for  a 
specific  statement  as  to  the  manoec  of  the  negligence  and  the 
ar  and  extent  of  the  injury, 

;  instruction:  deobbk  of  care.    In  sach  case  an 

.ction,  in  effect,  that  the  degree  of  care  to  be  exercised  by  defend- 
as  proportioned  to  the  degree  of  danger,  was  warranted  by  gti- 
that  tJie  mare  showed  a  disposititm  to  fight  and  kick,  tfaas  increas- 
le  danger. 

Appeal  from,  Lyon  District  Court. 

FftlDAY,  OOTOBEE    14. 

n  to  recover  the  value  of  a  mare,  alleged  to  have  been 
sd  through  negligeoce  in  breeding  her  to  defendant's 
I  to  cause  her  death.     There  was  a  jndgment  npon  a 
Ebr  plaintiff'.     Defendants  appeal. 
'.  OreetUeqf,  for  appellants. 
.  Parsotie,  for  appellee. 
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Beck,  J. — I.  The  groom  who  attended  to  the  horse  when 
serving  plaintiff's  mare  was  asked  if  he  exercised  "good 
1.  KEOLTGSKB:  catttion  "  in  the  business.  He  replied  that  he  did. 
stanion:**opin-  The  evidence,  upon  motion  of  plaintiff,  was  rightly 
ion  of  witness,  g^ricken  out.  It  expresses  the  witness'  judgment 
or  opinion  that  he  exercised  '*good  caution."  This  was  not  com- 
petent. He  should  have  stated  what  he  did;  the  jury  determ- 
ining whether  it  constituted  proper  care  or  "good  caution." 

II.  After  the  injury,  plaintiff  gave  to  defendant  his  prom- 
issory note  for  the  services  of  the  horse.     It  contained  these 

words:     "All  accidents,  escapes,  etc.,  at  owner's 

^?i*Jtf,5L.      risk."     The  note  was  offered  in  evidence,  and 

note  suDse-  ' 

quentiygiven.  rightly  rejected,  upon  plaintiff's  objection,  for 
two  reasons:  (1)  The  note  was  executed  after  the  injury.  If 
a  contract  releasing  defendants  from  liability,  it  did  not  apply 
to  the  accident,  for  the  reason  that  it  had  not  been  entered  into 
at  the  time.  (2)  If  it  be  applicable,  it  is  a  contract  against 
accidents,  not  against  injuries  resulting  from  negligence. 

III.  A  motion  by  defendant  for  a  more  specific  state- 
ment in  the  petition  was  overruled.     It  required  such  state- 

^     ment  in  order  to  show,  j€r«^,  how  and  in  what 

SlS?e8°ilciflo  inanner  defendants  were  negligent;  secondy  how, 
statement.  ^^^  j^^  what  manner,  and  .to  what  extent,  the  mare 
was  injured.  We  think  the  petition  is  sufficiently  explicit. 
It  alleges  negligence  in  breeding  the  mare.  It  was  not  neces- 
sary to  state  the  particular  acts  and  omissions  of  the  defend- 
ants. It  also  alleges  that  the  mare  was  injured  by  the  negli- 
gent breeding,  so  that  she  died.  It  was  not  necessary  to  state 
particularly  the  things  done  or  omitted.  The  extent  of  the 
injury  is  shown  by  the  allegation  that  it  caused  the  mare's 

death. 

IV.  The  district  court  instructed  the  jury,  in  effect,  that 
the  degree  of  care  to  be  exercised  by  defendants  was  propor- 
tioned to  the  degree  of  danger.   It  is  not  claimed 

iustru'ctious: '  that  the  instruction  is  abstractly  incorrect,  but  it 

tlegree  of  •'  \  .  y    , 

care.  jg  insisted  that  there  was  no  evidence  to  which  it 

was  applicable.     But,  in  our  opinion,  the  evidence  shows 
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that,  on  account  of  the  disposition  exhibited  by  the  mare  to 
iight  and  kick,  the  danger  was  largely  increased,  and 
demanded  corresponding  care. 

V.  It  is  urged  that  the  evidence  fails  to  show  negligence 
on  the  part  of  the  defendants.  We  think  otherwise.  The 
jury  could  have  found  negligence  in  so  holding  or  confining 
the  mare  as  to  prevent  suflSicient  freedom  of  motion  of  her 
body  in  permitting  the  service  when  the  mare  exhibited  a 
disposition  to  resist,  and  in  some  other  particulars.  We 
thiok  that  it  cannot  be  said  that  the  evidence  fails  to  show 
negligence. 

No  other  questions  are  presented  in  argument.  The  judg- 
ment of  the  district  court  is  Affismed. 


Goodman  v.  Allen  bt  al. 

1.  Jostioes'  Courts:  issuing bxboution  after  appeal  taken:  lia- 
bility of  justice.  Where  notice  was  given  of  an  appeal  from  the 
judgment  of  a  justice's  court,  and  the  justice  made  oat  a  transcript  and 
delivered  it  to  the  clerk  of  the  circuit  court,  and  the  clerk  informed  him 
that  he  would  put  the  papers  on  file  when  the  appellants  paid  the  fee. 
and  the  justice  reported  to  one  of  the  appellants'  attorneys  what  he 
had  done,  and  what  the  clerk  had  said,  but  the  filing  fee  never  was 
paid,  and  the  transcript,  conseqaently,  was  not  filed,  held  that  the  jus- 
tice was  not  liable  to  the  appellants  for  subsequently  issuing  an  execu- 
tion on  the  judgment,  because  appellants  should,  under  the  circumstan- 
ces, (more  fully  set  out  in  the  opinion,)  be  regarded  as  having  waived 
their  appeal. 

Appeal  from  Keokuk  District  Court. 

Fbiday,  October  14. 

Action  upon  the  official  bond  of  a  justice  of  the  peace  to 
recover  damages  for  wrongfully  issuing  an  execution  upon  a 
judgment  from  which  it  is  alleged  an  appeal  had  been  taken 
to  the  district  court.  There  was  a  trial  by  the  court  without 
a  jury,  and  a  judgment  for  the  defendant.     PlaintiflF  appeals. 

.    G.  D.  Woodin  and  Smith  cfe  Talley^  for  appellant. 

Sampson  cfe  Brovsn^  for  appellees. 


I 

' 


N 


OCTOBER  TERM,  1887.  CI 7 

Ooodman  y.  Allen  et  al. 

KoTHBOCK,  J. — The  case  involves  less  than  $100,  and  the 
appeal  comes  to  us  upon  the  following  certificate  of  the  trial 
judge:  "In  a  case  tried  before  a  justice  of  the  peace,  in^ 
said  countj,  for  the  possession  of  certain  personal  property, 
and  judgment  rendered  therein  January  13,  1886,  and  on 
the  30th  day  of  January,  1886,  an  appeal-bond  was  filed 
in  said  case  to  appeal  the  same  to  the  circuit  court  of  said 
county,  and  the  surety  on  said  bond,  and  the  bond  itself,  was 
"by  said  justice,  on  the  day  last  aforesaid,  approved,  and  the 
appeal  allowed.  That  thereupon  said  justice,  February  11, 
1886,  made  out  a  transcript  of  the  record  in  said  case,  and 
with  the  papers  and  certificate  in  due  form,  before  the  next 
term  of  the  said  circuit  court,  handed  the  same  to  the  clerk 
of  said  court,  and  left  them  with  him,  and  informed  him 
what  they  were,  and  told  him  he  had  nothing  to  pay  the 
docket  or  filing  fee,  (and  the  fact  was,  no  money  was  ever 
given  him  to  pay  the  fee,)  and  the  clerk  said  to  him,  *  Very 
well;  tell  them  when  they  pay  the  fee  I  will  put  them  on 
file,'  and  he  did  on  the  same  or  following  day  inform  W.  G. 
K.  Talley,  one  of  the  defendants'  attorneys  in  that  case,  and 
also  one  of  plaintiff's  attorneys  in  this  case,  that  he  had  filed 
said  papers,  and  what  the  clerk  had  said  to  him,  and  the 
attorney  replied,  *  If  they  or  anybody  wanted  them  filed,  let 
them  pay  the  fee.'  This  occurred  either  at  the  February 
term  of  the  circuit  court,  or  the  April  term  of  the  district 
court,  in  1886.  The  docket  fee  never  was  paid  in  the  case, 
and  the  case  was  never  placed  on  the  docket,  and  no  notice 
of  appeal  ever  given;  and  the  justice,  being  informed  that 
the  docket  fee  had  not  been  paid,  and  the  case  never  docketed, 
and  believing  the  defendant  had  failed  to  perfect  his  appeal, 
on  the  application  of  the  attorney  for  plaintiff  in  said  case, 
on  the  14th  day  of  September,  1886,  issued  an  execution 
and  at  the  same  time  entered  on  his  docket  the  words: 
'  Defendant  having  failed  to  perfect  appeal,  execution  issued 
this  14th  day  of  September,  1886,  at  instance  of  plaint- 
iff.    W.  W.  Allen,  J.  P.'     There  w^is  no  evidence  tending 
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to  show  that  the  jastiee,  in  the  issuing  of  said  execution, 
acted  maliciously  or  corruptly.  The  term  of  the  circuit 
court  at  which  the  case  could  have  been  tried,  if  it  had  heen 
docketed  when  tiled,  and  notice  of  appeal  given,  commenced 
on  the  seventh  day  of  September,  1886.  That  said  papers 
became  lost  and  could  not  be  found.  That  before  next  term 
of  said  circuit  court  the  attorney  for  appellant  called  on  said 
clerk  to  pay  said  docket  fee,  and  have  the  case  docketed ;  but, 
as  the  papers  could  not  be  found,  the  docket  fee  was  not* 
paid.  That  on  the  14th  day  of  September,  1886,  said  jus- 
tice issued  an  execution  on  said  judgment,  upon  which 
execution  the  property  in  controversy  was  taken,  and  the 
costs  collected  of  and  paid  by  the  plaintiff  herein.  Is  the 
justice  of  the  peace  in  such  a  case  liable  on  his  official  bond 
for  damages  the  appellant  may  sustain  for  wrongfully  issu- 
ing said  execution?" 

Counsel  for  appellant  insists  that  the  certificate  presents 
the  question  whether  a  justice  of  the  peace  is  liable  on  his 
official  bond  for  issuing  an  execution  on  a  judgment  rendered 
by  him  after  the  cause  had  been  appealed  to  the  district 
court.  We  think  the  question  of  liability  in  this  case  does 
not  altogether  depend  upon  the  question  whether  the  appeal 
had  been  taken.  It  appears  from  the  facts  stated  in  the  cer- 
tificate that  appellant  did  not  prosecute  his  appeal.  The  jus- 
tice of  the  peace  made  out  a  transcript,  and  delivered  it  to 
the  clerk,  and  the  clerk  informed  him  that  he  would  put  the 
papers  on  file  "  when  they  pay  the  fee."  The  clerk  informed 
one  of  the  appellant's  counsel,  and  he  said,  "  if  they  or  any- 
body wanted  them  filed,  let  them  pay  the  fee."  It  is  unnec- 
essary to  repeat  here  what  subsequently  occurred.  The  facts 
are  set  out  in  the  certificate.  We  think  it  ought  to  be  held 
under  these  facts  that  the  appellant  waived  his  appeal.  He 
did  not  even  attempt  to  present  his  cause  to  the  circuit  court 
by  procuring  and  filing  a  substituted  transcript.  The  cause 
is  deemed  in  the  circuit  court  by  the  filing  of  the  return  of 
the  justice  in  the  office  of  the  clerk.     (Code,  §  3584.)     When 
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the  execation  was  issued,  appellant  shoald  have  given  atten- 
tion to  his  appeal,  instead  of  waiting  for  a  cause  of  action 
against  the  justice.  By  reason  of  his  neglect,  he  was  a  partj 
to  the  wrongs  of  which  he  complains,  and,  so  far  as  the  lia- 
bility of  the  justice  in  damages  is  concerned,  he  ought  to  be 
held  to  have  abandoned  his  appeal. 

Counsel  for  appellees  claim  that  the  appeal  ought  not  to 
be  sustained  upon  the  certificate  of  the  judge,  because  the 
amount  in  controversy,  as  shown  by  the  pleadings,  exceeds 
$100.  As  this  question  is  involved  in  some  doubt,  we  have 
thought  it  better  to  dispose  of  the  case  upon  its  merits. 

Affirmed. 


BoLiN  V.  Fbanois  et  al. 
1.  Tax  Sale  and  Deed:  defective  proof  of  service  of  kotice 

TO  REDEEK:  ACTION  TO  BBDBEIC:  STATUTE  OF  LI1CITATI0N8.     Where 

notice  of  the  expiratioQ  of  the  time  for  redemption  from  a  tax  sale  was 
duly  gi?en  by  publication,  but  the  proof  of  such  service  was  made,  not 
by  the  affidavit  of  the  holder  of  the  certificate,  or  of  his  agent,  as  the 
law  requires,  but  by  the  publisher  of  the  newspaper  in  which  it  was 
published,  held  that  the  deed  issued  upon  such  insufficient  proof  was 
not  void,  even  thoaprh  it  recited  how  the  proof  was  made,  but  that  it 
was  sofiicient,  after  the  lapse  of  five  years,  to  enable  the  holder  success- 
fully to  plead  the  statute  of  limitations  (Code,  §  902)  against  the  holder 
of  the  patent  title  in  an  action  to  redeem  the  land.  {Trulock  v.  Bentleg, 
67  Iowa,  602,  followed  in  principle.) 

Appeal  from  Bmggold  District  Court. 

Friday,  October  14. 

AoTioK  to  redeem  from  tax  sale.     The  court  dismissed  the 
plaintiiF's  petition,  and  he  appeals. 

J.  W.  Brockett  and  La,ujhUrh  <&  Oampbell,  for  appellant. 

Henry  c&  Sperhoe^  for  appellee. 

Adaus,  Ch.  J. — ^The  plaintiff  bases  his  right  to  redeem 
from  the  tax  sale  upon  the  ground  that  no  proper  proof  of 
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'ice  of  the  expiration  notice  was  filed  with  the  treaa- 
Ibe  defendant,  while  denying  that  snch  proof  was 
1,  pleaded  that  more  than  five  years  had  elapsed  from 
cution  and  recording  of  the  tax  deed  before  this 
was  commenced.  It  is  not  denied  hy  the  plaintiff 
3h  time  had  elapsed;  but  his  position  is  that  the  limit- 
f  five  years  does  not  apply  to  this  case.  The  statute 
ition  is  section  902  of  the  Code,  and  is  as  follows: 
ition  for  the  recovery  of  real  property  sold  for  the  non- 
it  of  taxes  shall  lie,  unless  the  same  be  brought  within 
,rs  after  the  treasurer's  deed  is  executed  and  recorded." 
'nilock  V.  Beniley,  67  luwa,  602,  the  statute  was  held 
Y  to  a  case  where  the  deed  was  executed  without  su- 
,  by  reason  of  the  tact  that  due  proof  of  service  of  the 
ion  notice  had  not  been  tiled.  While  the  case  at  bar 
,n  action  for  the  recovery  of  real  property,  as  in  that 
it  the  defendants  are  in  possession,  and  the  case  is 
ed  to  lis  upon  the  theory  that  the  statute  is  applica- 
less  the  deed  was  executed  under  such  circumstances 
I  should  be  justified  in  considering  it  as  entirely  void, 
ough  recorded,  as  insuificient  to  cause  the  statute  to 
nee  to  run.  Due  proof  of  service  of  notice  not  bav- 
in filed,  it  must  be  conceded  that  the  deed  was  exe- 
ritliout  authority,  and  a  minority  of  the  court  thought, 
loek  V.  Beniley,  above  oited,  that  such  deed,  though 
d,  could  not  be  regarded  as  sufficient  to  cause  the 

to  commence  to  run.     The  majority  thought  other- 
ind  the  principal  question   now  presented   is   as   to 
r  tlie  case  at  bar  falls  within  the  rule  in  tliat  case. 
plaintiff  contends  that  this  case  is  different,  in  that 
Ts  that  the  tax  deed  whicii  he  assails  appears  upon  its 

have  been  executed  without  due  proof  of  service  of 
having  beisu  tiled.  The  siiowlug  relied  upon  consists 
cital  in  the  deed,  setting  out  as  proof  of  service  the 
t  of  a  publisher  of  a  paper,  as  proof  of  publication 
ee  in  the  paper;  which  proof,  under  the  rulings  of 
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this  court,  is  insufficient.  He  cites,  and  relies  upon,  author- 
ities which  hold,  in  substance,  that,  where  a  deed  is  insuffi- 
cient in  form  to  convey  anything,  the  court  cannot  regard  it 
as  a  deed  in  such  sense  as  the  special  statute  of  limitations 
contemplates.  It  is  to  be  observed,  however,  that  the  deed 
in  question  is  not  in  any  proper  sense  defective  in  form.  If 
it  is  invalid,  its  invalidity  is  caused  by  an  extrinsic  fact; 
to-wit,  a  want  of  due  proof  of  service  of  notice.  If  there 
was  in  fact  such  proof,  the  deed  would  be  valid,  notwith- 
standing the  recital.  The  invalidity,  then,  does  not  inhere 
in  the  form  of  the  deed,  but  arises  from  something  outside 
of  the  deed.  The  authorities  cited,  therefore,  do  not  appear 
to  be  applicable. 

The  doctrine  of  Trulock  v.  Bentley  is  that,  where  it 
appears  affirmatively  that  notice  was  given,  and  something 
is  filed  as  proof  of  service  of  notice,  and  is  defective  only  by 
reason  of  some  irregularity,  and  a  deed  is  executed  suffi- 
ciently formal  to  convey  title,  whoever  holds  under  such 
deed  may,  after  the  lapse  of  five  years  from  the  recording  ot 
the  deed,  assume  that  its  validity  can  no  longer  be  ques- 
tioned, and  may  govern  himself  accordingly.  It  appears 
affirmatively  in  the  case  at  bar  that  notice  was  duly  given; 
and,  while  the  defect  in  the  proof  may,  perhaps,  be  regarded 
as  somewhat  greater  than  in  Trulock  v.  Bentley ,  we  cannot 
say  that,  if  the  defect  in  that  case  should  be  deemed  a  mere 
irregularity,  the  defect  in  this  case  should  not  be.  What 
was  filed  as  proof  was  unquestionably  deemed  sufficient  by 
the  treasurer.  We  think,  indeed,  that,  at  the  tiaie  it  was 
filed,  a  considerable  part  of  the  profession  deemed  such  proof 
sufficient.  After  so  long  a  silence  on  the  part  of  the  holder 
of  the  patent  title,  valuable  improvements  may  have  been 
made  by  those  claiming  under  the  tax  title.  The  equities  in 
this  case  in  favor  of  the  defendants  appear  to  us  as  persua- 
sive as  in  Trulock  v.  Bentley ^  and,  considering  that  this  case 
falls  substantially  within  the  rule  of  that  case,  the  judgment 
must  be  Affirmed. 
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Hanson  et  al.  v.  Tapeb  Sleeve  Pulley  Inoobpobation 

ET  AL. 

1.  Attaohment:  execution:  friobitt:  lett:  possession:  waiykr. 
The  defendant  bank  levied  an  attachment  on  the  machinery  in  qnestion 
on  the  26th  of  Janaary,  and  took  possession  on  the  28th.  Plaintiffs 
levied  an  execution  on  part  of  the  same  property  on  the  27th,  bnt  did 
not  take  possession,  bnt  returned  the. writ,  and,  upon  another  execution, 
Ij^amished  the  sheriff  at  the  time  of  the  sale  of  the  property  under  the 
attachment.  Held  that,  if  plaintiffs  could  have  claimed  any  lien  on  the 
property,  as  against  the  bank,  under  their  first  execution,  they  waived 
it  by  not  taking  possession,  and  by  their  subsequent  conduct,  which  was, 
in  effect,  an  election  to  rely  on  the  garnishment  for  any  balance  of  the 
proceeds  after  paying  the  judgment  of  the  bank. 

Ajppeaiyrom  Dvimque  Circuit  Court. 

Fbiday,  Octobeb  14. 

This  is  a  controversy  between  creditors  involving  the  pri- 
ority of  the  levy  of  an  execation  over  the  levy  of  an  attach- 
ment. Appellants  were  the  execution  plaintiffs,  and  the 
First  National  Bank  of  Dnbuque  was  the  plaintiff  in  the 
att^ichraent  proceeding.  There  was  a  trial  to  a  jury.  When 
the  evidence  had  been  introduced,  the  court  instructed  the 
jury  to  return  a  verdict  for  the  defendant,  which  was  done, 
and  a  judgment  was  rendered  thereon.     Plaintiffs  appeal. 

J.  C,  Longuemlley  for  appellants. 

A.  Cragin^  for  appellees. 

Eothbook,  J. — The  attachment  in  behalf  of  the  bank  was 
issued  on  the  26th  day  of  Jannary,  1885,  and  on  that  day 
the  sheriff  went  to  a  building  in  which  certain  property  of 
the  incorporation  defendant  was  situated.  This  property 
consisted  in  part  of  machinery  not  capable  of  removal  with- 
out considerable  labor.  Upon  arriving  at  the  building  with 
the  attachment,  the  sheriff  found  an  officer  of  the  incorpora- 
tion in  possession  of  the  building  and  property.  He  informed 
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the  oflBcer  that  the  machinery  was  attached,  and  requested  a 
delivery  of  the  keys  of  the  building  to  him.  The  officer  told 
the  sheriff  that  he  had  some  writing  to  do,  and  some  private 
property  of  his  own  that  he  wanted  to  look  after,  and  prom- 
ised that  he  would  deliver  the  keys  when  he  got  through. 
The  sheriff  returned  to  the  building  on  the  morning  of  the 
28th  day  of  January,  1885,  took  possession  of  all  the 
machinery,  and  kept  it  in  his  custody  by  virtue  of  the  attach- 
ment, and  sold  it  on  execution,  on  a  judgment  in  the  attach- 
ment proceedings,  on  the  26th  day  of  March,  1886.  The 
plaintiff  recovered  a  judgment  against  the  incorporation  on 
the  27th  day  of  January,  1885.  An  execution  was  issued 
and  delivered  to  a  constable,  who  went  to  the  building,  and 
declared  that  he  levied  the  execution  on  a  designated  part  of 
the  property.  He  did  not  attempt  to  remove  the  property, 
and  his  acts  in  relation  thereto  were  no  more  indicative  of 
dominion  over  the  property  than  were  the  acts  of  the  sheriff 
on  the  preceding  day.  The  constable  never  afterwards  under- 
took to  take  possession  of  the  property.  The  custody  of  the 
property  by  the  sheriff  was  not  questioned  by  any  one.  The 
plaintiffs  afterwards  had  another  execution  issued,  and  they 
served  a  notice  of  garnishment  on  the  sheriff  at  the  time  of 
the  sale  of  the  property. 

This  statement  of  facts,  though  not  in  full  detail  of  all  tlie 
acts  of  the  parties,  is  sufficient  to  show  that  the  ruling  of 
the  court  was  correct.  If  the  constable  claimed  that  his  acts 
amounted  to  a  levy,  he  should  have  proceeded  to  execute  his 
writ  by  attempting  to  reduce  the  property  to  possession. 
He  did  not  do  this,  but  returned  his  writ;  and  when  another 
execution  issued,  and  the  sheriff  was  garnished  thereon,  the 
plaintiffs  must  be  held  to  liave  abandoned  any  claim  to  a 
lev}',  and  relied  on  the  garnishment  for  any  balance  of  the 
proceeds  of  the  sale  after  paying  the  judgment  of  the  bank. 

Affibmed. 
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Van  Sickle  v.  Downs. 

1.  Appeal:  less  than  $100:  jurisdiction:  certificate.  This  court 
hae  no  jurisdiction  to  entertain  an  appeal  in  a  case  involving  less  than 
$100,  unless  the  certificate  of  the  trial  judge  states  that  tLe  questions 
certified  by  him  are  involved  in  the  case,  as  required  by  §  3173  of  the 
Code. 

Appeal  from  Louisa  District  Court — Hon.  W.  B.  Lewis, 

Judge. 

Fbiday,  Octobeb  14. 

This  is  an  action  to  recover  wages  for  farm  labor.  It  was 
brought  before  a  justice  of  the  peace,  where  a  trial  was  had, 
which  resulted  in  a  judgment  for  the  plaintiff.  The  defend- 
ant appealed  to  the  district  court,  where  a  trial  was  had  to  a 
jury.  There  was  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. 

E.  W.  Tatlock^  for  appellant. 

Fred  Courts^  Jr.^  and  Newman  cfe  Blake,  for  appellee, 

EoTHROOK,  J. — The  amount  in  controversy  involves  less 
than  $100,  and  the  appeal  is  based  upon  a  certificate  of  the 
trial  judge,  of  which  the  following  is  a  copy:  "The  court 
certilies  that  it  is  desirable  to  have  the  opinion  of  tlie 
supreme  court  on  these  two  questions  of  law,  to-wit:  (1) 
On  appeal  from  a  justice  of  the  peace,  the  answer  in  writing 
alleging  that  the  plaintiff  agreed  in  writing  to  labor  for 
defendant  at  farm  work  from  March  1,  1886,  to  January  1, 
1887,  for  $175,  and  that,  in  breach  of  such  contract,  the 
plaintiff  quit  work  at  a  critical  time  in  defendant's  farming 
operations,  to  the  defendant's  damage  one  hundred  dollars, 
in  no  other  way  averring  injury,  on  such  answer  and  issue, 
as  tending  to  prove  such  damage,  and  over  proper  objections, 
is  evidence  tending  to  show  that  the  defendant  was  compelled 
to  and  did  pay  more  for  the  work  which  the  plaintiff  had 
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contracted  bat  refused  to  perform,  admiBsible?  or  is  any  evi- 
dence tending  to  prove  damage  relevant?  (2)  Does  the  con- 
sideration for  the  original  contract  suiBciently  support  a  sub- 
sequent change  thereof. 

Objection  is  m$ide  by  counsel  for  appellee  that  the  above 
certificate  does  not  authorize  an  appeal,  because  it  is  hot  in 
conformity  with  section  3173  of  the  Code,  which  requires 
that  the  certificate  must  state  that  the  questions  certified  are 
involved  in  the  cause.  There  is  no  such  statement  in  this 
certificate,  and  we  think  the  objection  is  well  taken.  The 
statute  authorizing  appeals  in  this  class  of  cases  must  be  fol- 
lowed and  observed  in  making  up  the  certificate.  Of  course, 
it  is  not  for  us  to  determine  the  desirability  of  an  opinion 
from  this  court  upon  a  question  arising  in  this  class  of  cases; 
but  we  are  charged  with  the  duty  of  determining  our  juris- 
diction in  every  appeal  brought  to  us. 

The  appeal  will  be  Dismissbd. 


Rose  v.  Thb  Chicago  &  Nobthwbstbbn  R'y  Co. 

1.  Bailroads:  firbs  from  engines:  pleading:  negligbnob.  When 
damage  is  done  by  fire  from  a  railroad  locomotive,  negligence  is  pre- 
sumed, under  §  1289  of  the  Code;  (See  Small  v.  Chicago,  R,  I.  <ft  P. 
R'y  Co,,  60  Iowa,  ^41;)  and  in  an  action  to  recover  such  damage  it  is 
not  necessary  to  allege  that  the  company  was  negligent. 

Appeal  from  Keokuk  District  Court. 

Fbiday,  October  14. 

AonoN  to  recover  for  burning  a  rick  of  hay  and   some 

fences.     The   action   was   brought   before  a  justice  of  the 

peace,  and  judgment  was  rendered  for  the  plaintiflf.     The 

defendant  appealed*  to  the  district  court,  and,  by  direction  of 
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the  court,  a  verdict  was  rendered  for  the  defendant.    The 
plaintiff  appeals. 


Sarapaon  db  Brown^  for  appellant. 
Hubhard^  Clark  i&  Dawley^  for  appellee. 


Adams,  Ch.  J. — The  case  comes  to  us  upon  a  certificate. 

5;^ '  It  is  not  necessary  to  set  out  the  certificate  verbatim.     The 

action  was  brought  without  filing  a  petition,  and  the  notice 
claimed  damages  for  the  property  "burned  by  fire  from  an 

^;  engine  of  the  company,"  and  without  the  words  "  by  reason 

I*.  of  the   negligence  of  the   company,"   or   words   equivalent 

thereto.  The  question  certified  is  as  to  whether  it  is  neces- 
sary to  aver  the  negligence  of  the  company  as  a  ground  of 
recovery  in  such  case.  In  answer  to  such  question,  we  have 
to  say  that  we  do  not  think  that  such  averment  is  necessary. 

<  The  action  is  brought  under  a  statute  which  provides  that 

any  corporation  operating  a  railway  shall  be  liable  for  all 
damages  by  tire  that  is  set  out  or  caused  by  operating  of  any 
such  railway.  (Code,  §  1289.)  Under  the  ruling  in  SmaU 
V.  Chicago^  B.  /.  cfe  P,  R'y  Go.^  50  Iowa,  341,  the  negli- 
gence of  the  company  is  presumed  if  the  fire  proceeded  from 
one  of  its  engines,  and  it  is  not  necessary  for  the  plaintiff 
in  the  first  instance  to  prove  more  than  the  fact  that  it  did 
so  proceed.  We  think  that  the  averments  need  not  be 
greater  than  the  required  proof. 

Reysbsed. 
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1.  Criminal  Law:  jurors:  ovbrrulino  challenges:  no  prejudice.  ^^  ^^ 


3. 


:   murder:   bvidbncb  of  killing:  clothing  of  deceased. 

Although  there  is  no  controveny  about  the  fact  of  the  killing,  on  a 
trial  for  murder,  yet  the  state  must  affirmatively  prove  that  fact,  as  it  is 
put  in  issue  by  the  plea  of  not  guilty;  and  the  clothing  of  the  deceased, 
showed  the  location  of  the  wound,  and  its  consequent  fatal  character,  ia* 
competent  evidence  for  that  purpose. 

4.  Evidence:  insanity:  expert:  repetition  excluded.  A  physi- 
cian, having  testfied  as  an  expert  on  defendant's  behalf  to  the  existence  of 
a  certain  form  of  mania,  was  asked  by  defendant  if  he  had  read  the 
opinion  of  a  certain  author  as  to  the  existence  of  the  same  form  of  mania, 
(counsel  stating  in  the  question  what  that  opinion  was,)  and,  if  so, 
whether  it  agreed  with  his  opinion.  Held  that  the  question  only  sought 
to  elicit  a  restatement  of  the  witness"  opinion,  and  that  theretbre  it 
was  properly  excluded. 


5. 


:  :  teaching  of  medical  authorities.  It  is  not  com- 
petent to  ask  a  physician  as  an  expert,  in  the  examination  in  chief,  what 
the  medical  authorities  teach  on  a  given  point,  for  their  works  are  the 
best  evidence  as  to  that;  but  on  cross-examination  such  questions  may 
be  asked  to  test  the  accuracy  of  the  witness*  knowledge. 


6. 


. ;  MEDICAL  WORKS.  On  the  issue  of  the  insanity  of  defend- 
ant, an  elaborate  discussion  by  a  medical  author  of  the  question  of  the 
responsibility  of  an  insane  person  for  his  acts  committed  while  in  that 
state  was  properly  excluded,  when  offered  to  be  read  to  the  jury,becau&e 
it  was  their  duty  to  be  guided  by  the  instructions  of  the  court  on  that 
subject,  and  not  by  what  a  certain  author  might  say. 


The  overruling  of  defendant's  challenges  to  jurors,  for  cause,  cannot  ^^  ^^ 
be  said  to  have  prejudiced  him,  where  none  of  the  jurors  so  challenged  ^2  627 
sat  on  the  trial, — all  having  been  rejected  on  peremptory  challenges, —  139  408 
and  he  accepted  the  jury  which  tried  him,  without  exhausting  all  of 
his  peremptory  challenges.    (Compaie  State  v,  Davis j  41  Iowa,  311.) 

2.  Criminal  Eyidence:  question  irrelevant  to  issue.  For  the 
purpose  of  showing  that  one  of  the  state's  witnesses  was  prqudioed 
against  defendant,  he  was  asked  on  cross-examination  whether  he  had 
not  made  to  S.  certain  statements  derogatory  to  defendant.  He 
answered  that  he  had  not,  and  said  that  S.  had  contradicted  himself  as 
to  certain  parts  of  the  alleged  statements.  He  was  then  asked,  **  How 
does  he  contradict  himself?''  Held  that  the  question  was  properly 
excluded,  because  it  was  not  relevant  to  the  subject  of  inquiry,  to-wit, 
the  witness'  prejudice  against  defendant. 
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7. 


:  FOUNDATION  FOR  IMPBACHMBNT:  ERROR  WITHOUT  PREJUDICE. 

Defendanfci  in  order  to  lay  the  foundation  for  the  impeachment  of  one 
of  the  staters  witnesses,  asked  him  whether  he  had  not  made  state- 
ments to  W.  contradictory  to  his  testimony  in  chief,  but  the  court  over- 
ruled the  question,  on  the  ground  that  he  had  before  been  asked  and 
had  answered  it,  which,  however,  was  not  true;  but  on  the  same 
erroneous  ground  defendant  was  permitted  to  introduce  W.,  and  examine 
him  in  relation  to  the  alleged  contradictory  statement.  Htld  that  defend- 
ant was  not  prejudiced  by  the  error,  and  could  not  be  heard  to  compkia 
of  it  on  appeal. 

:  INSANITY :  CONDUCT  8IMILIART0  THAT  OF  INSANE  BROTHER.     On 


the  question  of  defendant's  insanity,  it  was  not  competent  to  show  that 
a  peculiarity  of  his,  after  receiving  a  certain  injury,  was  like  a  pecu- 
liarity of  an  insane  brother  of  his, — it  not  appearing  that  the  peculiarity 
is  generally,  or  was  in  the  case  of  the  brother,  a  result  of  insanity,  or 
evidence  of  it. 

:    :     OPINIONS    OF    NON- experts:  FOUNDATION   FOR.      On 


the  question  of  defendant's  insanity,  non-expert  witnesses,  who  testi- 
fied that  they  had  been  well  acquainted  with  him  for  a  long  time,  and 
had  observed  his  manner  and  conversation  before  and  after  the  time  of 
bis  alleged  insanity,  and  that  they  discovered  no  change  in  him  in  those 
respects,  were,  upon  such  foundation,  authorized  to  give  an  opinion  that 
he  was  not  insane  after  the  time  alleged, —  there  being  no  pretense  that 
te  was  insane  before  that  time.  (Compare  Severin  v,  Zack,  55  Iowa, 
28,  and  In  re  Will  of  Norman^  ante,  p.  84.) 

10.  Instructions :  repetition  not  required.  The  court  is  not  required 
to  give  an  instruction  asked,  when  the  same  ground  is  substantially 
covered  by  the  charge  given. 


11.  :  ERROR  CURED  BY  VERDICT.    On  a  trial  for  murder,  an  error  of 

the  court  in  defining  malice  became  immaterial  when  the  jury  brought 
in  a  verdict  of  manslaughter  only,  for  malice  does  not  enter  into  that 
offense. 

12.  Criminal  Practice:  misconduct  of  counsel:  no  prejudice. 
Certain  statements  made  by  counsel  for  the  state  (see  opinion)  are  con- 
demned as  not  warranted  by  the  record,  but,  as  it  does  not  appear  that 
defendant  could  have  been  prejudiced  thereby,  they  are  no  ground  for  a 
reversal  on  his  appeal. 

Appeal  from  PVymouth  District  Court, 

Friday,  Ootobeb  14. 

The  defendant  was  accused  of  the  crime  of  murder  in  the 
first  degree,  committed  in  the  killing  of  one  Hugh  Moist.  He 
was  tried  by  a  jury,  who  found  him  guilty  of   manslaugh- 
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ter,  and  the  district  court  sentenced  him  to  a  term  of  imprison- 
ment in  the  penitentiary,  and  from  that  judgment  he  appeals. 

Argo  (&  Avgir  and  CoUy  Mc  Vey  dh  Cla/rky  for  appellant. 
A.  J,  Baker,  Attorney-general,  for  tho  State. 

Keed,  J. —  The  deceased  and  defendant  lived  on  adjoining 
farms.  Previous  to  the  occurrence  in  question,  they  had  had 
diflSculty,  and  on  one  occasion  they  engaged  in  a  personal 
conflict,  in  which  defendant  was  worsted.  On  the  occasion 
in  question,  deceased  was  riding  on  the  highway  near 
defendant's  house,  when  defendant  accosted  him,  and  asked 
him  for  a  receipt  for  certain  money  which  he  had  previously 
paid  him  as  road  taxes,  the  deceased  being  the  supervisor  of 
highways  in  that  district.  A  quarrel  arose  between  them, 
in  which  each  applied  insulting  and  opprobrious  epithets  to 
the  other.  Defendant  seized  a  piece  of  plank,  and,  as  the 
prosecution  claimed,  assaulted  Moist  with  it.  But  defendant's 
claim  is  that  he  used  the  weapon  in  defending  himself  from 
an  assault  by  Moist.  Moist  also  seized  the  plank,  and  the 
parties  struggled  for  the  possession  of  it.  Defendant  directed 
his  wife,  who  was  present,  to  go  to  the  house  and  bring  his 
revolver  to  him,  but  she  refused  to  do  so.  One  Shrader,  an 
employe  of  defendant,  was  present  at  the  time,  and  he  went 
to  the  house  and  got  the  revolver,  and  handed  it  to  defend- 
ant. Moist,  in  the  mean  time,  had  let  go  of  the  plank. 
After  he  received  the  revolver,  defendant  fired  one  shot  from 
it,  which  struck  Moist,  inflicting  a  wound  from  which  he 
died  in  a  few  minutes.  It  was  urged  in  defense  (1)  that  defend- 
ant acted  in  self-defense;  and  (2)  that  at  the  time  of  the  killing 
he  was  insane,  and  not  criminally  responsible  for#  the  act. 

I.     The  defendant  challenged  five  persons  who  were  called  as 

jurors,  for  cause,  the  ground  of  the  challenges  being  that  the 

1.  CRIMINAL    jurors    had  formed    such  an  opinion  as  to  the 

overrolipg'*'    guilt  of  the  defendant  as  would  prevent  them 

noprejSiicc    from  rendering  a  true  verdict  on  the  evidence. 

But  the  challenges  were  overruled  by  the  court.     While  we 
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think  the  challenges  in  one  or  two  instances  should  have  been 
sustained,  we  are  very  clear  that  defendant  was  not  preju- 
diced by  the  order  of  the  court  overruling  them.  None  of 
the  persons  to  whom  they  applied  served  on  the  jury,  having 
all  been  challenged  peremptorily  by  either  the  district  attor- 
ney or  the  defendant  Defendant  did  not  exercise  the  full 
number  of  peremptory  challenges  allowed  him  by  the  statute, 
but  accepted  the  jury  after  the  district  attorney  had  exer- 
cised the  ten  challenges  allowed  him.  By  waiving  the 
remaining  challenges  allowed  him,  and  accepting  the  jury, 
he  declared  that  he  was  satisfied  with  it  as  then  constituted, 
and  he  could  not  have  been  prejudiced  by  the  erroneous  rul- 
ings of  the  court  as  to  the  competency  of  persons  who  were 
not  then  of  its  number.     State  v,  Davis^  41  Iowa,  311. 

II.     The  state  introduced  a  witness  who  was  present  at 
the  killing,  and  who  was  claimed  by  defendant  to  be  hostile 
2.  CRIMINAL     to    him.       On     cross-examination,    defendant's 
que5t?oii*        counsel  asked  the  witness  whether  he  had  not 
to  issue.  stated  to  one  Sandford   tliat   he   had   whli)ped 

defendant  and  his  brother,  and  had  applied  certain  oppro- 
bious  epithets  to  them,  but  could  not  get  a  fight  out  of 
them.  The  witness  answered  that  no  such  conversation  had 
taken  place  between  him  and  Sandford ;  also  that  Sandford 
contradicted  himself  as  to  certain  parts  of  the  alleged  state- 
ment. He  was  then  asked  the  question :  "  How  does  he 
contradict  himself?"  But,  on  objection  by  the  district 
attorney,  the  question  was  disallowed.  Counsel  contend  that 
they  should  have  been  permitted  to  go  into  the  inquiry,  for 
the  purpose  of  showing  that  the  witness  was  prejudiced 
against  the^defendant.  But  the  question  had  no  tendency  to 
show  that  fact.  If  the.  witness  made  the  statement  attril)- 
uted  to  him  in  the  former  question,  of  course  that  was  evi- 
dence  of  a  hostile  feeling  on  his  part  towards  defendant. 
But  his  belief  that  Sandford's  story  was  inconsistent  or  con- 
tradictory had  no  such  tendency.  The  subject  of  the  inquiry 
was  entirely  foreign  to  the  matter  in  issue. 


•i 
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III.  The  state  was  permitted,  against  defendant'^  objec- 
tion, to  introdnce  in  evidence  the  jacket  and  shirt  Worn  by 
8. .  murl   tli6  deceased  at  the  time  of  the  shooting.     It  is 

of  killing !"^^  insisted  that  there  was  no  controversy  as  to  the 
deceased,  fact  of  the  killing,  and  that  the  only  ejQfect  of 
exhibiting  to  the  jury  the  clothing  worn  by  the  deceased,  and 
which  was  stained  with  his  blood,  was  to  arouse  their  prejudice. 
It  may  be  true  that  but  little  question  was  made  on  the  trial 
as  to  the  fact  of  the  killing;  still  the  burden  was  on  the  state  to 
prove  that  fact.  Defendant's  plea  of  "not  guilty  "put  in 
issue  every  allegation  of  the  indictment,  and,  if  the  prosecu- 
tor had  failed  to  prove  the  killing,  defendant  would  have  been 
entitled  to  an  acquittal.  As  the  prosecutor  was  required  to 
prove  that  fact,  he  had  the  right  to  introduce  any  competent 
evidence  which  tended  to  prove  it.  •  The  clothing  showed  the 
location  of  the  wound,  and  its  consequent  fatal  character. 
It  was  therefore  competent  evidence  of  the  fact. 

IV.  A  physician,  who  had  had  fifteen  years'  experience 
in  the  treatment  of  insane  patients,  was  examined  as  a  wit- 
4.  evidenck:    ^6®s  on  behalf  of  defendant.     The  eflFbrt  was  to 

eJfpert^repe-   establish    by   the    testimony  of  this  and  other 

tition  ezclu-  j  ■      i        •  ^  xi.    ^  4.i_  x«       • 

ded.  medical  witnesses  that  the  profession  recognizes 

the  existence  in  some  cases  of  a  form  of  mania  which  attacks 
the  patient  instantly,  but  which  is  temporary  and  transitory 
in  its  nature.  The  witness  testified  that  "  there  are  cases 
where  an  individual  hitherto  perfectly  sane,  and  in  the  full 
possession  of  his  intellect,  is  suddenly  seized  with  the  most 
anxious  and  painful  emotions,  and  with  a  homicidal  impulse 
as  inexplicable  to  himself  as  to  others.  This  form  of  insanity 
many  times  is  of  brief  duration,  and  probably  the  more 
sudden  the  attack  the  shorter  the  duration."  He  was  then 
asked  the  following  question  :  "  Have  you  read  the  article 
by  Dr.  Castleman,  in  the  American  Journal  of  Insanity,  in 
which  the  author  says  :  ^  Mania, —  instantaneous,  temporary, 
fleeting, — a  disease  which  breaks  out  suddenly  like  the 
sudden  loss  of  sense  by  some  physical  disease  ;  the  subject 
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is  urged  in  a  moment  to  automatic  action,  which  would  not 
have  been  foreseen  ? '  If  you  say  you  have  read  the  above  quota- 
tion, state  whether  the  same  agrees  and  accords  with  your 
knowledge  and  experience  on  the  subject."  On  the  objection  of 
the  district  attorney,  the  court  .excluded  the  question.  It  is 
not  claimed  that  the  question  was  asked  with  the  view  of 
laying  the  foundation  for  the  introduction  in  evidence  of  the 
article  referred  to;  but  the  object  was  to  elicit  the  opinion 
of  the  witness.  It  will  be  observed,  however,  that  the 
answer  of  the  witness  (which  we  assume  would  have  been  in 
the  affirmative)  would  have  been  bat  a  reiteration  in  another 
form  of  the  opinion  he  had  already  expressed.  He  had 
already  testified  to  the  existence  of  the  very  form  of  mania 
referred  to  in  the  article.  The  fact  or  theory  sought  to  be 
established  was  material  and  important,  but,  as  the  witness 
had  already  clearly  expressed  his  opinion  as  to  its  truth,  the 
court  did  not  abuse  its  discretion  in  refusing  to  allow  the 
question,  which,  as  we  have  said,  sought  only  to  elicit  a 
reiteration  of  that  opinion. 

y.     The  same  witness  was  asked  the  following  question, 
which  the    district    court    ruled   was  incompetent:  "  State 

.        ,  whether  delusion  or  transitory  mania  is  a  condi- 

medica?^'  tiou  rccogiiized  by  medical  authorities."  It  would 
authorities.  ^^  admissible,  perhaps,  on  the  cross-examination 
of  a  medical  expert,  to  inquire  of  him  as  to  the  teachings  of 
the  authorities  in  his  profession.  The  object  of  such  exam- 
ination, however,  would  be  to  test  the  accuracy  of  the  expert's 
knowledge.  But  the  question  in  this  case  was  asked,  not 
with  this  view,  but  for  the  purpose  of  proving  that  the  theory 
in  question  is  taught  by  the  authorities.  But  the  works 
themselves  were  admissible  in  evidence,  and  they  are  the 
only  competent  evidence  of  what  they  teach. 

VI.     Defendant  introduced  in  evidence  Maudsley's  work 
on  Mental  Diseases,  and  read  portions  it  to  the  jury.     Some 

c.  — : :    portions  of  the  work  which  defendant  offered  to 

works.  read  were  excluded  by  the  court.     They  all  relate 

to  the  question  of  the  responsibility  of  an  insane  person  for 
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his  acts  committed  while  in  that  condition,  and  are  an  elaborate 
discassion  of  that  question.  They  might  properly  be  con- 
sidered by  the  courts  in  determining  the  law  of  the  question. 
But  the  jury  were  bound  to  accept  the  law  as  given  by  the 
court,  and  were  not  charged  with  the  duty  of  determining 
whether  the  rules  laid  down  by  the  court  were  correct.  The 
action  of  the  court  in  excluding  the  portions  of  the  work  in 
question  ia  clearly  right. 

VII.  After  the  state  had  rested,  the  defendant's  counsel 
recalled  the  witness  Shrader,  (who  was  present  at  the  shoot- 

ing,  and  had  been  examined  as  a  witness  by  the 

foMnmeacii-  s^^^^^j)  ^'^^  farther  cross-examination,  and  asked 
wfthoat"*^'  him  whether  he  had  not  made  a  statement  of  the 
prejudioe.  circumstauces  of  the  transaction  to  one  Alonzo 
"Wallace,  which  was  materially  diflferent  in  some  respects 
from  the  account  given  by  him  on  the  witness  stand;  but  the 
district  court  sustained  an  objection  to  the  question.  The 
question  was  asked  for  the  purpose  of  laying  the  foundation 
for  the  impeachment  of  the  witness,  by  showing  the  contra- 
dictory statement.  The  objection  urged  by  the  district 
attorney  was  that  defendant  had  not  the  right  to  recall  the 
witness  for  that  purpose  at  that  time.  In  sustaining  the 
objection,  the  court  remarked  that  the  question  had  been 
asked  and  answered  by  the  witness  on  his  former  examina- 
tion. It  is  claimed,  however,  that  the  court  was  mistaken 
as  to  that,  and  it  does  not  appear  from  the  abstract  that  the 
question  had  been  asked  the  witness,  or  that  his  attention 
had  been  called  to  the  alleged  conversation  with  Wallace.  It 
may  be  conceded  that  the  court  was  mistaken  as  to  that  fact, 
and  it  may  also  be  conceded  that  defendant  had  the  right  at 
that  stage  of  the  case  to  recall  the  witness  for  that  purpose. 
But  it  is  clear  that  no  prejudice  resulted  to  defendant  from 
the  ruling  of  the  court.  He  was  permitted  to  call  the  wit- 
ness Wallace,  and  examine  him  as  to  the  alleged  contradic- 
tory statement. 

The  rule  which  requires  that  the  attention  of  the  witness 
shall  be  first  called  to  the  alleged  contradictory  statement, 
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le  time  and  place  when  made,  and  the  person  to  whom  it 
ie,  IB  for  the  protection  of  the  witness,  and  the  reason 
iile  is  that  it  is  just  to  him  that  he  sbonld  have  the 
nity  to  explain  the  statement, or  to  correct  his  testimony, 
lollection  should  be  refreshed  by  having  his  attention 
I  it.  But,  if  he  denies  having  made  it,  the  weight  of 
mony  is  impaired,  not  by  that  denial,  bnt  by  the  proof 
did  make  the  inconsistent  or  contradictory  statement, 
defendant  had  all  the  benefit  and  advantage  which 
ave  accrned  to  him  if  the  question  had  been  allowed. 
It  is  claimed  on  behalf  of  defendant  that  in  his 
;onfiict  with  Moist  he  received  an  injury  on  the  head, 
an.  and  that  his  brain  had  thereby  been  affected,  and 
ibM  that  that  was  the  exciting  cause  of  his  insanity. 
It  was  proven,  also,  that  one  of  his  brothers  had 
tane,  and  had  been  confined  for  treatment  in  one  of 
5  hospitals  for  the  insane.  A  wifnesa  testified  to  cer- 
uliarities  in  his  condnct  and  manner  at^r  the  conflict 
oiat,  one  of  which  was  a  habit  of  "  talking  to  hira- 
Fhe  witness  was  then  asked  whether  that  was  a  pecD- 
>f  his  brother's  conduct  while  he  was  insane,  but  the 
iistained  an  objection  to  the  question.  The  witness 
t  an  ordinary  witness,  having  no  knowledge  of  the 
or  habits  of  insane  persons  generally  in  that  respect, 
i  it  attempted  to  be  proved  that  such  persons  gener- 
'e  addicted  to  that  habit.  Bnt  the  effort  was  to  prove 
that  single  respect  the  condnct  of  defendant  was  sim- 
that  of  hia  insane  brother,  with  the  view,  doubtless, 
ig  the  jury  to  draw  the  inference  from  that  similarity 
r  conduct  that  he  was  also  insane.  Defendant  was 
to  have  the  peculiarities  of  his  conduct  considered 
jnry  in  determining  the  question  of  his  insanity, 
was  not  entitled  to  give  in  evidence  a  single  pecu- 
f  an  insane  person,  and  to  claim  that  a  similar  pecu- 
n  his  own  conduct  was  evidence  that  he  was  insane  ; 
t  was  not  proi'on  that  the  peculiarity  in  his  brother'? 
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conduct  wad  th§  result  of  his  insanity,  or  that  the  habit  in 
question  is  peculiar  to  the  insane,  it  cannot  be  said  that  it  is 
any  evidence  of  insanity.  Indeed,  it  may  be  said  to  be 
within  the  observation  of  all  that  many  persons  who  have 
never  been  suspected  of  being  insane  indulge  in  the  same  habit. 

IX.  A  number  of  ordinary  witnesses  were   permitted, 
against  defendant's  objection,  to  testify  that  in  their  opinion 

9 defendant  was  not  insane  after  his  former  con- • 

uoiMjxperts:    flict  with  Moist.     The  objection  urged  against 
lor.  the  admission  of  this  testimony  is  that  the  wit- 

nesses had  not,  before  expressing  their  opinions,  detailed  the 
facts  and  circumstances  upon  which  the  opinions  were 
formed.  But  the  witnesses  did  testify  that  they  had  been 
well  acquainted  with  defendant  before  the  conflict,  and  had 
observed  his  manner  and  conduct ;  also  that  they  had  seen 
him  frequently  after  that,  and  had  observed  his  manner  and 
conduct,  and  also  his  conversation  at  such  times;  and,  in 
eftect,  that  they  had  observed  nothing  different  in  his  conduct 
at  those  times  from  what  it  had  formerly  been.  There  is  no 
claim  that  defendant  was  insane  before  that  conflict,  but  the 
theory  sought  to  be  established  is  that  he  became  insane 
after  that.  Now,  if  a  marked  change  in  his  conduct  had 
taken  place,  a  witness,  not  an  expert,  who  knew  that  fact,  and 
had  testified  to  it,  would  be  permitted  to  express  an  opinion 
based  upon  his  observation  of  the  change  of  conduct  as^  to 
his  insanity.  In  re  Will  of  Nomaan^  ante,p,  84;  Severinv. 
Zack^  55  Iowa,  28.  The  opinions  in  question  were  based  upon 
the  fact,  that,  within  the  observation  of  the  witnesses,  no  change 
had  in  fact  taken  place  in  his  conduct;  and  we  think  they  were 
properly  admitted. 

X.  The  court  refused  to  give  an  instruction  asked  by 
defendant's  counsel  on  the  law  of  self-defense.     The  correct- 
ness of  the  instruction  may  be  conceded,  and  it 

10.  IN8TRUC-  •^  ' 

tlmfuot^^^"'   is  not  necessary  to  set  it  out  in  this  opinion.     The 

required.         court,   howcver,   on   its   own   motion,    gave   an 

instruction  expressing  with  sufiicient  clearness  the  same  doc- 
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Defeodant,  therefore,  was  not  prejudiced  by  tbe 
to  give  that  asked  by  his  counsel. 

Exception  is  taken  to  an  instruction  given  by  the 
n  whicii  it  defined  malice  as  an  element  of  murder, 
snot  But,  as  malice  is  not  an  element  of  the  crime  of 
which  defendant  was  convicted,  (mauslanghter.) 
d  not  have  been  prejudiced  by  the  inetrnction,  even 
it  Bhonld  be  found  to  be  erroneous.  We  will  there- 
:  inquire  as  to  its  cori-ectness. 

The  district  attorney  was  assisted  in  the  trial  of  the 
ly  another  attorney,  who  made  the  closing  argument 
,^^  to  the  jnry.  One  of  the  grounds  of  the  motion 
ct  for  a  new  trial  is  that  this  attorney  was  guilty 
icB.    of    misconduct    in   stating  to  the   jury  certain 

of  fact  of  which  there  was  no  evidence,  and  which 
no  manner  involved  in  the  issue  which  the  jury  were 
to  try.  One  of  the  statements  complained  of  was 
e  defendant  was  a  man  of  wealth,  and  that  he  had 
to  pay  his  counsel  a  large  sum  as  compensation  tor 
Tvices,  and  that  he  had  raised  the  same  by  mortgage 
arm.  Tliis  statement  appears  to  have  been  made  in 
to  something  which  defendant's  counsel  had  said  by 
stricture,  on  the  fact  that  private  counsel  was  appear- 
the  case  for  the  prosecution.  Tiie  conduct  of  the 
f  in  making  the  statements,  even  in  answt;r  to  what 
n  said  by  defendant's  counsel,  cannot  be  commended; 
matter  stated,  if  true,  was  entirely  impertinent.  But, 
e  say  this,  we  are  clear  that  we  ought  not  to  disturb 
gmeut  on  this  ground;  for  we  cannot  conceive  that 
'diet  was  Influenced  in  the  slightest  degree  by  the 
nable  statement.  And  the  same  is  true  as  to  the 
:ateraeuts  complained  of. 

r  matters  have  been  discussed  by  counsel,  but  the 
lis  raised  are  not  of  controlling  influence  in  the  case, 
they  of  general  importance  to  the  profession, 
ind  no  ground  for  disturbing  the  judgment. 

Affiemkd. 
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1.  Party  Walls :  bights  and  liabilitibs  of  orantbbs.  When  a  party 
wall  is  bailt  equally  upon  the  lots  of  adjoining^  owners  by  one  of  them, 
and  is  afterwards  used  for  a  building  erected  by  the  other,  who  does  not 
pay  to  the  owner  one- half  the  value  thereof,  as  required  by  §  2020  of  the 
Code,  but  conveys  the  lot  to  one  having  full  notice  of  the  facts,  the  pur- 
chaser is  liable  to  the  grantee  of  the  person  who  built  the  wall,  in  an 
action  to  recover  half  the  cost  thereof. 

Appeal  from  Plymouth  District  Court. 

Saturday,  October  15. 

Action  to  recover  half  the  value  of  a  party  wall.  A 
demurrer  to  a  count  of  plaintiff's  reply  to  defendant's 
answer  was  overruled.     From  this  decision  defendant  appeals. 

e/.  H.  Struiley  for  appellant. 

Martin  <&  Qayiwr^  for  appellees. 

Beck,  J. — I.  The  petition  shows  that  plaintiffs'  grantor 
erected  a  building  upon  a  lot  owned  by  him,  which  was  after- 
wards conveyed  to  plaintiffs.  One  of  the  walls  of  the  house 
was  built  so  as  to  rest  on  an  adjoining  lot,  at  the  time  owned 
by  defendant's  grantor,  who  subsequently  built  a  house  on 
the  adjoining  lot,  using  the  wall  so  built  by  plaintiffs' 
grantor  as  a  party  wall  as  one  of  the  walls  of  his  building. 
Plaintiffs  seek  to  recover  one-half  of  the  value  of  the  party 
wall.  The  defendant,  in  a  count  of  his  answer,  among  other 
matters,  alleges  that,  after  the  erection  of  the  house  in  ques- 
tion, the  lot  upon  which  it  stands  was  conveyed  to  him  by 
deed  of  warranty,  and  that  he  has  since  been  the  sole  owner 
thereof.  Replying  to  this  count,  plaintiffs  allege  that,  when 
the  lot  was  conveyed  to  defendant,  he  had  full  notice  that  the 
party  wall  in  question  was  built  partly  upon  each  lot;  that 
plaintiff  at  the  time  claimed  and  demanded  one-half  the 
value  thereof;  and  that  he  has  since  occupied  the  lot,  and 
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the  wall  in  question,  hftving  the  benefit  thereof,  and, 
:h  often  requested,  has  refused  to  pay  therefor.  To  this 
,  defendant  demapred,  on  the  ground  tiiat  plaintiffs' 
was  a  personal  liability  of  the  party  building  the  house, 
annot  be  asserted  against  defendant  as  the  grantor  of 
party.     The  demurrer  was  overruled. 

The  question  presented  by  the  case  for  our  detennin- 
is  this:  When  a  party  wall  is  built  equally  upon  the 
t'  adjoining  owners  by  one  of  them,  and  is  afterward  used 
building  erected  by  bis  neighbor,  who  does  not  pay  for 
irtof  the  value  thereof  as  required  by  law,  and  conveys 
t  to  one  having  full  notice  of  the  facts,  ie  such  pur- 
r  liable  to  his  neighbor  in  an  action  to  recover  half  the 
)f  the  party  wall?  "We  think  he  is.  The  defendaot's 
or,  by  using  the  party  wall,  became  liable  for  half  of 
St.  She  had  the  riglit  to  make  it  a  common  wall  by 
g  lialf  its  appraised  value,  (  Code,  g  2020,)  It  follows 
when  she  used  the  wall,  she  assumed  to  pay  half  of  its 
,  as  required  by  law.  Her  obligation  to  pay  is  raised 
e  statute;  and  plaintiffs'  right  to  recover  is  based  upon 
bligation.  Her  grantee,  haviug  full  knowledge  of  the 
stands  in  her  shoes.  He  will  not  be  heard  in  a  court 
V  to  deny  his  obligation  to  pay  for  the  wall,  the  full 
it  of  which  be  enjoys,  having  notice  that  it  has  not  been 
for.  The  right  to  use  a  party  wall  is  a  right  running 
the  land.  Thompson  v.  Curtis,  28  Iowa,  229.  JTiat 
is  dependent  upon  payment  of  one-half  of  its  valne, 
iefendant  acquired  no  such  right  from  its  grantor,  for 
lason  that  she  had  not  paid  for  the  wall.  But  he  uses 
all,  and  for  himself  becomes  liable,  by  reason  of  that 
o  pay  for  it,  just  as  his  grantor  was  liable.  This  liabil- 
based  upon  the  benefit  he  receives  from  the  use  of  the 
which  was  erected  with  his  neighbor's  money,  and  the 
lotice  he  possesses  that  his  grantor  had  not  paid  for  the 

He,  having  such  notice,  stands  in  the  shoes  of  his 
;or,  and  is  liable  just  as  she  would  be  had  she  not  con- 
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veyed  the  land.  He  is  to  be  regarded  as  liable  to  plaintiff 
by  reason  of  his  appropriation  of  the  wall,  and  his  notice 
that  it  has  not  been  paid  for. 

No  other  questions  arise  in  the  case. 

In  our  opinion  the  demurrer  of  defendant  to  plaintiff's 

reply  was  rightly  overruled. 

Affibmbd. 


Dessaint  v.  Foster,  Adm'b. 

1.  Estates  of  Decedents :  setting  abide  allowance  of  claim:  show- 
ing. While  an  order  allowing  a  claim  against  an  estate  is  not  tech- 
nically a  judgment,  (see  cases  cited  in  opinion,)  it  is  an  adjudication 
that  the  claim  is  just  and  valid,  (  Voorhies  v.  Eubank^  6  Iowa,  274,)  and 
should  not  be  set  aside  without  a  showing  of  merits;  and  held  that  an 
affidavit  of  the  administrator's  attorney,  setting  up  matters  not  within 
his  personal  knowledge,  and  that  the  claimant  had  no  claim  in  law  or 
equity  against  the  estate,  (which  was  but  the  statement  of  a  legal 
opinion,)  was  insufficient  to  justify  a  setting  aside  of  the  order  of 
allowance. 

Appeal  from  Scott  District  Gov/rU 
Saturday,  October  15. 

Plaintiff  filed  a  claim  against  the  estate  of  which  defend- 
ant is  administrator,  and  caused  defendant  to  be  served  with 
an  original  notice,  which  informed  him  that  the  claim  would 
be  for  hearing  at  the  February  term,  1886,  of  the  district 
court;  the  matter  of  the  settlement  of  the  estate  having 
been  previously  transferred  from  the  circuit  to  the  district 
court.  Defendant  did  not  appear  at  that  time  to  resist  the 
allowance  of  the  claim,  and,  upon  a  hearing,  the  court  entered 
an  order  allowing  it,  and  directing  defendant  to  pay  it  out 
of  the  assets  of  the  estate  in  his  hands.  At  the  next  term 
of  the  court  he  appeared  by  his  attorney,  and  filed  a  motion 
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to  set  aside  the  order  of  allowance,  which  was  sustained,  and 
the  present  appeal  is  from  that  order. 

/>  Charles  Whitaker^  for  appellant. 

♦■* 

V  George  E.  Huhbell^  for  appellee. 

r  . 

Eked,  J. — The  motion  to  set  aside  the  order  allowing 
plaintiff's  claim  was  supported  by  the  affidavit  of  defend- 
ant's attorney,  in  which  he  testified  that,  when  the  original 
notice  was  served  on  defendant,  he  requested  plaintiff's 
attorney  to  inform  the  affiant  of  the  filing  of  the  claim;  and 
that  said  attorney  neglected  to  do  that,  but  called  up  the 
claim  at  a  time  when  neither  defendant  nor  his  attorney  was 
in  court,  and  procured  its  allowance.  It  is  also  alleged  in  the 
affidavit  that  plaintiff  "  has  no  claim,  in  law  or  equity,  against 
the  estate."  It  was  on  the  showing  contained  in  that  affi- 
davit that  the  order  appealed  from  was  made.  It  is  to  be 
observed  that  the  statement  in  the  affidavit  as  to  what  had 
taken  place  between  defendant  and  the  attorney  for  plaintiff 
relates  to  a  matter  which,  from  the  nature  of  the  case,  could 
not  have  been  within  the  personal  knowledge  of  the  affiant. 
As  to  that  matter  he  testified  from  information  derived,  as 
we  suppose,  from  his  client.  His  testimony  on  that  point  is 
hearsay  and  incompetent,  and  it  appears  to  us  that  nothing  is 
shown  by  his  testimony  which  warranted  the  district  court 
in  setting  aside  the  order.  It  is  true  that  the  order  allowing 
the  claim  is  not  technically  a  judgment,  (  FoteavM  v.  Lepage^ 

6  Iowa,  123 ;  Voorhies  v.  Eubank^  Id.,  274 ;  Little  v,  Sinnett^ 

7  Id.,  324;  Smith  v,  S/unohun^  37  Id.,  533,)  and  we  do  not 
hold  that  the  application  for  its  vacation  is  governed  by  the 
rules'  which  apply  when  an  ordinary  judgment  is  sought  to 
be  set  aside.  But  it  is  an  adjudication;  it  is  a  determina- 
tion by  the  court,  after  hearing  the  evidence,  that  plaintiff's 
claim  is  just  and  valid,  (  Voorhies  v.  Eubank^  supra^  and  it 
ought  not  to  be  disturbed  without  some  showing  that  the 
administrator  has  a  valid  defense  against  it.     The  statement 
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that  plaiDtiff  has  no  claim  against  the  estate  is  but  the  state-  S' 

ment  of  a  conclusion,  without  any  showing  of  facts  to  sup- 
port it.  In  our  opinion,  it  is  not  sufficient.  What  we  hold  is 
that,  while  the  court  would  be  warranted  in  setting  aside  the 
allowance  of  a  claim  which  was  shown  to  be  unjust  or  invalid, 
even  where  the  administrator  had  negligently  permitted  the 
order  of  allowance  to  be  made,  it  ought  not  to  disturb  an 
allowance  once  made,  without  a  showing  of  the  existence  of 

a  meritorious  defense. 

Sevebsed. 


Bbaniff  v.  "Wea^veb  bt  al.,  Com'bs  op  Phabmaoy. 

1.  Pharmacist:  bight  to  license  forfeited  by  bbmoval.  Druggists 
and  pharmacists  who  were  in  the  business  at  the  time  when  chap.  137, 
Laws  of  1882,  took  effect,  and  who  therefore  were  licensed  without 
examination,  forfeit  their  right  to  a  license,  except  on  examination,  by 
an  abandonment,  for  two  years,  of  the  business  at  the  place  designated 
in  the  certificate  of  registration,  (see  §  1  of  said  act,)  even  though 
during  such  two  years  they  are  engaged  in  the  same  business  at  another 
•  place  in  the  state. 

Appeal  from  Polk  District  Court — Hon.   Mabcus  Kav- 

ANAQH,  Judge. 

Mandamus  to  compel  defendants  to  issue  to  plaintiflf,  who 
is  a  pharmacist,  a  renewal  of  a  permit  to  practice  pharmacy. 
A  demurrer  to  the  petition  was  sustained  by  the  court 
below.     Plaintiff  appeals. 

John  A,  McGall^  for  appellant. 

George  F.  Henry ^  for  appellees. 

Beok,  J. — I.  The  petition  shows  that  in  1880  plaintiff 
was  a  druggist  doing  business  in  Dallas  county,  and  in  that 
year  he  was  duly  registered  by  the  board  of  pharmacy  with- 
out examination,  having  been  a  druggist  when  the  pharmacy 
statute  took  effect,  and  a  certificate  thereof  was  issued  to 
Vol.  LXXII— 41 
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1.  In  1S81  he  notiiied  tlie  commission  of  his  cbaDge  of 
;e  of  basinesB  to  Dee  Moines.  The  change  was  noted  in 
records  of  the  commission,  and  a  certificate  thereof  was 
^  given  him,  whereupon  he  removed  to  Dea  Moines.  He 
iived  renewals  of  his  certificate  for  two  ^ears  following 
4,  bnt  the  board  declined  to  iBsne  such  certificate  for  the 
r  18S7.  He  asks  that  a  writ  of  mandamus  may  he 
ed  requiring  the  commissioners  to  issue  the  certificate, 
lemurrer  to  the  petition,  on  the  ground  that  plaintifi'  is 
tied  to  no  relief  upon  the  facts  alleged  in  his  petition, 

sustained. 
I.     Chapter  137,  §  1,  Acts  Nineteenth  General  Asaem- 

wbich  was  in  force  when  plaintiff  changed  hia  business 
Des  Moines,  provided  that  "  druggista  and  pharmacists 
)  were  registered  without  examination  forfeit  their  regis- 
ion  when  they  have  voluntarily  sold,  parted  or  severed 
ir  connection  witli  the  drug  business  for  a  period  of  two 
ra  at  the  place  designated  in  the  certificate  of  registration. 
uld  such  party  who  has  thus  forfeited  his  registration 
h  to  engage  in  the  practice  of  pharmacy,  he  is  required 
)e  registered  by  examination  as  per  section  five."  The 
visions  of  this  statute  are  too  plain  to  admit  of  doubt 
to  its  meaning.  It  requires  plaintiff  to  submit  to  an 
mination  two  years  after  bis  change,  upon  which  alone  a 
silicate  of  registration  may  be  issued.  The  reason  or  the 
icy  of  the  statute  is  no  concern  of  this  court,  as  its  mean- 

and  construction  are   obvione.     The  petition  does  not 
w   that  plaintiff  submitted,  or  offered  to  eubmit,  to  an 
mination.     He  therefore  fails  to  show  that  be  is  entitled 
;he  relief  which  he  aska  in  hia  petition. 
Jhe  demurrer  waa  rightly  sustained  by  the  court  below. 
Affirmed. 
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OaMP  V.   WlOGINS. 

1.  Assignment:  stipula.tion  aqainst:  waiyeu.    A  contract  made  by 

defendant  to  convey  land  to  B.  upon  the  payment  of  certain  install- 
ments of  purchase- money  and  the  execution  of  a  mortgrage  by  B.  to 
secure  the  balance,  provided  that  it  should  not  be  assig^ned  without  the 
consent  of  the  defendant,  but  it  was  assig^ned  to  plaintiff  without  such 
consent.  Held  that,  by  acceptinsr  from  plaiatiff  subsequent  install- 
ments of  the  purchase-money,  defendant  waived  the  provision  against 
assignment,  and  could  not  set  up  a  breach  of  it  as  a  defense  to  an  action 
for  specific  performance,  brought  by  plaintiff,  upon  hi6  performing  the 
conditions  obligatory  upon  b.  in  the  original  contract. 

2.  Payment:  to  pabticular  pbbson:  waivbb.    Notes  given  for  the 

installments  of  purchase-money  for  Lind  to  b3  conveyed  as  per  contract 
were  made  payable  at  the  office  of  W.,  who  was  a  lawyer,  and  a  mem- 
ber of  the  firm  of  N.  &  W.  The  notes  were  left  with  the  firm  for  col- 
lection. Afterwards  the  firm  was  dissolved,  and  N.,  continning  in 
business,  kept  the  notes  for  collection,  and  payment  was  made  to  him. 
Held  that  the  owner  of  the  notes  cauld  not  repudiate  this  payment  on 
the  ground  that  it  was  not  made  to  W. ,  for,  by  leaving  the  notes  in  the 
hands  of  N.  &  W.  for  collection,  N.  was  authorized  to  bind  him  by 
receiving  payment. 

Appeal  from   Wright  District  Court. 

Satueday,  Ootobeb  15. 

AoTioK  in  equity,  and  jadgmeat  for  the  plaintiff,  and 
defendant  appeals. 

Williams  db  Bakar^  for  appellant. 

Nagle  c6  Birdsall^  for  appellee. 

Sbe7br8,  J. — This  action  is  in  equity  for  the  apecific  per- 
formance of  a  contract,  whereby  the  defendant  sold  and 
agreed  to  convey  to  one  Broffle  certain  real  estate  upon  the 
payment  of  the  purchase- money.  Time  was  made  the  essence 
of  the  contract,  which  also  provided  that  "  no  right  under 
this  agreement  shall  be  assignable  without  the  written  assent 
of  said  Lydia  F.  Wiggins."  The  contract  was  assigned  by 
Broffle  to  the  plaintiff,  who  claims  to  have  fully  performed 
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is  part,  aad  therefore  aska  a  Bpecifia  performaDce, 
igh  the  evideQce  fails  to  show  that  the  defendaot  con- 
1  in  writing  to  such  assignment. 
Counsel  for  appellant  insist  that  the  plaintiff  is  not 
ed  to  specific  performance,  because  the  contract  was 
assigned  without  the  defendant's  written  eou- 
?»upu-  sent.  The  contract  provides  that  tlie  purchase- 
it:  money  should  be  paid  in  yearly  installments, 
commencing  on  the  1st  day  of  January,  1831, 
ending  on  the  iBt  day  of  January,  1838,  and  it  was 
ned  in  January,  18S2,  and  in  that  same  month  the 
,lant,  as  we  find,  was  advised  or  notified  of  such  assign- 
.  Having  sujh  knowledge,  ehe  racieiTeJ  the  money  due 
,nuary,  1833  and  1884,  of  the  plaintiff.  She  therefore 
>t  resist  specific  psrforinauce  on  the  grounds  above 
i.  The  receipt  of  money,  under  the  circumstances, 
inted  to  a  waiver  of  the  condition.  O'Keefev.  Kennedy, 
sh.,  325;  Porter  v.  Merrill,  124  Mass.,  534;  OlcoU  v. 
•mana,  3  Hun.,  431;  Viele  v.  Germania  Ina.  Co.,  26 
I,  9. 

.  Counsel  for  the  appaUant  insist  that  the  plaintiff 
i  to  make  the  paymeut  due  on  the  1st  of  January,  1885, 
rxBSTi  ^^"^  therefore  the  right  of  forfeiture  existed  and 
ctieuiar  ^^  exercised.  The  contract  was  executed  in 
"■  1880,  and  for  the  unpaid  purchase-money  Broffle 

uted  promissory  notes,  "  payable  at  the  otlice  of  N.  F. 
)l>er,  Clarion,  Iowa."  Mr.  Webber  is  an  attorney  at  law, 
from  1881  to  November,  1834,  lie  was  in  partnership 
I  Mr.  Nagle,  and  the  notes  were  in  the  hands  of  Nagle  in 
jber  for  collection.  To  them  the  plaintiff  paid  the  notes 
in  1883,  1883  and  1884.  When  the  firm  of  Nagle  & 
i)ber  dissolved,  the  notes  remained  in  the  hands  of  Mr. 
fie,  to  whom  the  plaintiff  paid  the  note  dne  in  January, 
5 ;  and  said  money  was  tendered  to  the  defendant  on  the 
dition  that  she  convey  the  land  to  the  plaintiff  upon  the 
:ation  of  a  mortgage  by  him  to  secure  tlie  unpaid  pur- 
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chase-money,  as  provided  in  the  contract.  Webber  did  not 
have  the  possession  of  the  notes,  but  Nagle  did,  and  by  leav- 
ing them  in  the  hands  of  the  latter  the  defendant  waived  the 
stated  condition.  Besides  this,  we  are  nnable  to  see  that 
defendant  was  prejudiced  by  such  payment,  of  which  she  had 
knowledge;  and  when  the  money  was  tendered  to  her  she  did 
not  refuse  it  on  the  ground  that  it  had  not  been  paid  to 
Webber.     The  defendant  waived  the  condition  that  the  mort- 

8AMKA8N0.1.  8^^  ^  secnrc  the  unpaid  purchase-money  was 
to  be  executed  by  Broffle,  when  she  obtained 
knowledge  of  the  assignment  of  tlie  contract,  and  afterwards 
received  tlie  money  due  thereunder  of  the  plaintiff,  who,  we 
lind,  fully  performed,  or  offered  to  perform,  on  his  part.  The 
judgment  of  the  district  court  fully  and  amply  protects  and 
gives  the  defendant  all  the  rights  she  is  entitled  to,  and  there- 
fore is  Affirmed. 


Griffith,  Adm'r,  v.  The  Burlington,  Cedar  Rapids   & 

Northern  R'y  Co. 

1.  Instruotions :  not  warranted  b7  evidence.    An  instraction  which 

sabmits  to  the  jury  a  qaestioa  of  fact  on  which  there  is  no  evidence 
Ccwnot  be  sustained.    (See  opinion  for  illastration  and  cases  cited.) 

2.  Verdiot:  in  disregard  op  instruction.    A  verdict  which,  under  the 

evidence,  could  not  have  been  found  without  disreArardingf  an  insfcruc- 
tion  of  the  court  should  be  set  aside.    (See  opinion  for  illustration.) 

Appeal  from  Washington,  District  Court. 

Saturday,  October  15. 

The  pluintiff  is  the  administrator  of  Caineroa  Plummer, 
who  was  a  brakeinan  ia  the  employ  of  the  defendant,  and 
who,  as  the  plaintitf  claims,  was  killed  by  reason  of  negli- 
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gence  of  the  defendant.     Trial  by  jury,  verdict  for  plaintiff, 
and  judgment.     The  defendant  appeals. 

S,  K,  Tracy  and  Boal  ds  Jaokaon^  for  appellant. 

No  appearance  for  appellee. 

Seevebs,  J. — ^The  negligence  stated  in  the  petition  is — 
Firsts  that  the  defendant  negligently  failed  to  block  the 
space  between  the  main  and  guard  rails  of  its  track,  and 
allowed  "  said  space  upon  its  road  in  and  about  What  Cheer, 
Iowa,  to  remain  open  without  blocks,"  and,  Secondy  that  it 
permitted  the  blocks  in  said  space  "to  become  worthless, 
worn  out,  and  to  become  in  such  a  condition  as  to  allow  the 
feet  of  its  employes  to  be  liable  to  be  caught  in  such  space 
while  attending  to  their  duties  upon  its  (defendant's)  yard" 
in  coupling  and  uncoupling  cars.  The  court  instructed  tlie 
jury  as  follows;  "  If  you  find  that  a  block  had  been  placed 
by  defendant  between  said  rails;  and  further  find  it  estab- 
lished by  a  preponderance  of  the  evidence  that  such  block 
was  so  placed,  or  so  worn,  or  out  of  repair,  as  to  be  danger- 
ous to  brakemen  coupling  or  uncoupling  cars,  in  the  exer- 
cise of  ordinary  care;  and  you  further  so  find  that  defendant 
either  knew  of  the  condition  of  such  block,  or  that  such  con- 
dition, if  established,  had  existed  for  such  a  length  of  time, 
and  was  of  such  character,  as  that  defendant  ought,  in  the 
exercise  of  ordinary  care,  to  have  known  it,  and  to  have 
repaired  or  remedied  the  defect,  if  any, — then,  and  in  such 
case,  the  negligence  of  the  defendant  charged  in  the  petition 
and  amendment  thereto  would  be  sufficiently  established, 
within  the  meaning  of  the  law.  But  if  you  fail  to  so  find 
that  the  block  was  in  such  dangerous  condition,  or  that 
defendant  had  such  knowledge,  or  that  such  time  had  elapsed, 
then  the  negligence  of  defendant  would  not  be  established, 
and  your  verdict  should  be  for  defendant." 

I.     It  will  be  observed  that  the  court  submitted  to  the 
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jury  the  questioa  whether  the  block  was  "  so  placed"  as  to 

1.  iNSTBcrc-  ^^  dangerous  to  the  employes,  and,  if  the  jary 
warraiited'^by  SO  foand,  then  the  negligence  charged  in   the 

ence.  petition  should  be  regarded  as  established.  We 
liave  examined  the  evidence  with  care,  and  fail  to  find  any 
wliich  tends  to  show  that  the  block  was  improperly  placed,  or 
wiiicli  tends  to  show  that  it  was  so  placed  as  to  be  dangerous 
to  employes.  The  evidence  does  tend  to  show  that  the  block 
was  worn,  and  a  portion  of  it  split  off,  but  this  must  have 
occurred,  as  the  evidence  clearly  shows,  by  the  operation  of 
the  road.  As  there  was  no  evidence  tending  to  show  that  the 
block  was  improperly  placed,  or  so  placed  as  to  be  dangerous 
to  the  employes,  the  court  erred  in  submitting  such  question 
to  the  jury.  Kingv,  Nelson/66  Iowa,  509;  Leffingwell  v. 
Gilchrist^  40  Id.,  416;  Moffett  v.  Armstrong^  Id.,  484; 
Grimes  v.  Simpson  Centenary  College^  42  Id:,  589;  Temp- 
lin  V.  Rothweiler^  56  Id.,  259. 

II.     We  think  the  verdict  is  against  the  foregoing  instruc- 
tion, for  the  reason  that  there  is  no  evidence  tending  to  show 

2.  vebdict:  *'^*^  *'^®  defendant  had  notice  or  knowledge  that 
of  iu8t?5of*^  tl^®  block  was  "  so  worn  or  out  of  repair  as  to  be 
'^^"'  dangerous  to  brakemen  coupling  or  uncoupling 

cars."  There  is  not  a  single  witness  who  testifies  that  he 
observed  the  condition  of  the  block  until  after  the  accident. 
Tliere  is  therefore  no  evidence  tending  to  show  how  long  it 
existed,  or  that  the  defendant,  or  any  of  its  officers  or  employes, 
had  knowle Jge  that  the  block  was  in  any  respect  defective.  If  ■ 
the  question  as  to  negligently  placing  the  block  had  not  been 
submitted  to  the  jury  in  the  instruction  under  consideration, 
and  the  jury  had  followed  the  instruction  as  to  notice  and 
knowledge  of  the  defect,  their  verdict  should  have  been  for 
the  defendant.  It  therefore  follows  that  there  was  no  evi- 
dence authorizing  a  recovery,  and  the  court  should  have  so 
directed  the  jury,  as  the  defendant  asked  it  to  do. 

Rkvbbsed. 
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Jdnoe  t.  Bowman  et  al. 

lissory  Note:  kortgagk:  paroi.  to  chanoe  capacitt  of 

ER.  The  note  and  mortgage  declared  on  wei«  fiifpied  simply  "  J. 
Held  that  he  could  not  be  allowed  to  avoid  liability  by  ahowinft 
uol,  in  an  action  on  the  note  and  mortgage,  that  he  was  actini; 
mother,  and  that  it  was  so  understood  at  tha  time.  (See  opinion 
nthorities.) 

:  ;  PAYMENT  OF  iktbrbbt:  plsadiso.    The  note  and 

gage  declared  on  ehoved  interest  orerdne,  unless  the  same  had 
paid.  The  nortKage  provided  that  if  interest  waa  not  paid  when 
:he  whole  debt  ehonld  be  dne.  PlaintiEf  alleged  that  the  debt  had 
ne  due  by  a  failure  to  pay  interest.  Held  that  an  answer  admit> 
the  execution  of  the  note  and  mortgage,  and  generally  denying  Ihe 
'  allegations  of  the  petition,  did  not  put  in  issue  the  allegation  that 
id  failed  to  pay  interest  dne,  for  the  payment  of  interest,  being  a 
lArge  of  a  contract,  must  be  specially  pleaded.    (Code,  2718.) 

Appeal  from  Marshall  District  Court. 

Saturday,  Octobbe  15. 

DN  upon  a  promissory  note  and  mortf^age  executed  bv 
eiidaiit  John  Bowman.  Tliere  was  a  decree  for  the 
f,  and  tbe  defendant  Bowmaa  appeals. 

r.  Parker,  for  appellant. 

7ell  <&  Meeker,  for  appellee. 

113,  Cu.  J. — The  defendant  Bowmaa  divided  his 
into  two  divisions.  In  one  lie  made  certain  admis- 
id  denials,  and  on  motion  this  part  was  stricken  ont. 
otlier  division  he  pleaded  that  he  executed  the  note 
rtgage  as  the  agent  and  trustee  of  his  co-defendant, 
Grerat,  to  secure  a  loan  of  money  made  to  s^d  Gcrst, 
,t  no  part  of  the  conaidei-ation  of  the  note  was  received 
,  Bowman.  The  plaintiff  demurred  to  this  division, 
demurrer  was  sustained, 
ffe  will  consider  iirst  th;it  division  of  the  answer  to 
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which  a  demurrer  was  sustained.     The  note  and  mortgage 
a  PBOMI880RY  ^®^®  sigued  simply  "  John  Bowman."     In  our 
gage:  parol      Opinion,  he  could  not  be  allowed  to  avoid  liabil- 
capjMjtty^of      ity  by  showing  by  parol  evidence  that  he  was 
acting  for  another,  and  that  it  was  so  understood 
at  the  time.     The  note  purported  to  bind  John  Bowman, 
and  no  one  else.     Evidence  to  the  effect  that  it  was  under- 
stood that  he  was  not'  bound  would  have  been  in  plain  con- 
tradiction of  the  note.     We  think  that  the  court  did  not  err 
in  sustaining  the  demurrer.     HarMns  v.  Edwards^  1  Iowa, 
431;  Davison  v.  Gas  Light  Go,^  24  Id.,  419;    Bryant  v. 
Brazil,  52  Id;,  350,  and  Wing  v.  Glick,  56  Id.,  473. 

II.  After  the  demurrer  was  sustained,  the  plaintiff  moved 
to  strike  out  the  first  division  of  the  answer,  and  the  motion 
«  .  .  was  sustained.  This  division  admitted  the  exe- 
fifterest?  **'  cution  of  the  note  and  mortgage;  but  it  con- 
pieadiug.  taincd,  in  addition,  these  words:  ^^He  denies 
each  and  every  allegation  not  otherwise  herein  admitted." 
It  is  insisted  that  the  court  erred  in  sustaining  the  motion, 
because  the  answer  contained  denials,  and  that  at  least  one 
of  them  was  of  a  matter  which  it  was  essential  that  plaintiff 
should  prove.  Jhe  note  was  executed  November  20,  1884, 
and  was  made  payable  in  five  years,  and  that  time  had  not 
expired.  It  was  provided,  however,  in  the  mortgage,  that, 
in  case  of  default  in  the  payment  of  interest  when  due,  the 
principal  should  become  due.  The  plaintiff  averred  that 
such  default  had  taken  place.  But  the  execution  of  the  note 
and  mortgage  having  been  admitted,  which  showed  interest 
over-due,  unless  the  same  had  been  paid,  it  was,  we  think, 
incumbent  upon  the  defendant,  if  he  relied  upon  the  fact  of 
payment,  to  aver  and  prove  such  facts.  Where  the  discharge 
of  a  contract  is  relied  upon  as  a  defense,  the  discharge  must 
be  specially  pleaded.     (Oode,  §  2718.) 

In  our  opinion  the  motion  was  properly  sustained. 

Affibhed. 
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r.  The  Bitblingtoit,  Ceda.b   Ha,pid3  &  KoBTBESif 
B'r  Co. 

7:  jurisdiction:  irrrpabablv  injurt:  eabuibnts.  The 
lictioa  of  chancerf  has  bwn  io  extended  as  to  fcnat  relief  to  pre- 
the  deprlTation  of  righU  conaected  with  real  estate,  m  the  right 
lementa,  and  the  like,  withont  a  showing'  that  the  injni;  tliRat- 
vould  be  irreparable  bj  damages  in  cm  action  at  law. 

OOds:    PRIVATE  CII0B9INQB:  UflE  or:    NOTICB    TO    BTIBSEqUENT 

HAEERS.  The  purchaser  of  a  railroad  (at  judicial  sale  in  this 
is  bound  to  take  notixw  of  the  rights  of  land-owners  along  the 
to  private  croaaingB,  cattle-wayii,  etc..  io  Dse  by  them  nnder 
Kct,  oral  or  otherwise,  with  the  company  which  bnilt  the  road,  and 
>t  interfere  to  destroy  or  impair  such  rights. 

frmn  Zouiaa  District  Court — Hon.  W.  R.  Lewis, 
Judge. 

TOEBDAT,    OCTOBEB    18. 

m  in  chancery  to  restrain  defendant  from  destroying 
'C-way  for  cattle  and  teams,  constructed  under  defend- 
iroad,  for  tlie  use  of  plaintiff.  Tliere  was  a  decree 
J  the  relief  prayed  for  in   the  petition.     Defendant 


.  Tracy,  for  appellant. 

nan  (£  Blake,  for  appellee. 

,  J. — I,  The  petition  alleges  that  defendant's  rail- 
<Bes  orer  his  land,  and  that  he  granted  the  right  of 
condition  of  the  constrnction  and  maintenance  of  a 
ly "  for  teams  and  cattle  under  the  railroad,  whicli 
ie,  and  has  been  used  for  twenty  years  since  the  con- 
a  of  the  road.  He  alleges  that  defendant  is  abont  to 
he  "  passway,"  and  conBtruct  a  cnlvert  for  water  only, 
that  defendant  may  be  enjoined  from  destroying 
ising  under  defendant's  road.  A  decree  was  entered 
f  plaintiff  the  relief  prayed  for. 
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« 

II.  It  is  first  insisted  that  the  petition  fails  to  allege  that 
the  injury  threatened  plaintiff  would  be  irreparable,  and 
1.  kquity:       therefore  the  action  should  have  been  prosecuted 

Irreparable'  at  law.  The  jurisdiction  of  chancery  has  been 
ineiite."  60   extended  as  to  grant  relief  to  prevent  the 

deprivation  of  rights  connected  with  real  estate,  as  the  right 
to  easements  and  the  like,  possibly  upon  the  ground  that 
such  injuries  are  irreparable,  and  cannot  be  fully  compen- 
sated by  damages  recoverable  in  an  action  at  law. 

III.  The  defendant  acquired  the  railroad  by  purchase  at 
a  sale  under  the  foreclosure  of  a  mortgage,  executed  by  the 

corporation  which  built  it.     Plaintiff  executed 

2.  RAILROADS:  ^ 

private  cross-  a  deed  for  the  riofht  of  way  over  his  land  to 

ings:  use  of:  o  •^ 

sequeatpur-^  *1^®  railroad  company  building  the  road.  This 
chasers.  j^^j  misdescribed  the  land.     Another  deed  con- 

taining a  condition  for  the  maintenance  of  the  crossing  or 
"passway"  in  question  was  executed  and  sent  to  the 
defendant,  curing  the  misdescription.  But  counsel  insists 
that  this  deed  was  rejected  by  defendant.  The  evidence 
clearly  shows  an  oral  agreement,  with  the  company  build- 
ing the  road,  that  the  crossing  in  question  should  be 
constructed  and  maintained,  and  that  it  has  been  used  by 
plaintiff  for  nearly  twenty  years.  We  may  assume  that 
defendant's  position,  to.  the  effect  that  the  crossing  is  not 
secured  by  the  deeds,  is  correct,  yet  it  cannot,  as  a  purchaser 
at  a  judicial  sale,  claim  and  occupy  the  right  of  way  upon 
any  other  conditions  than  those  fixed  by  the  agreement  of 
plaintiff  and  the  company  building  the  road,  of  which 
defendant  had  notice.  Plaintiff  was  in  the  occupancy  of  the 
crossing,  and  defendant  was  charged  thereby  with  notice  of 
plaintiff's  claim  and  rights  thereto.  It  would  be  a  very 
harsh  rule  that,  when  a  railroad  is  sold  at  judicial  sale  under 
a  mortgage  foreclosure,  all  rights  of  persons  granting  the 
right  of  way  by  oral  contract  are  cut  off.  Indeed,  it  would 
seem  that  the  rights  to  the  crossing  and  the  like  attach  to 
the  railroad  itself,  and  purchasers  at  judicial  sale  acquire  the 
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road  subject  thereto.  Crossings  are  necessary  for  the  public, 
and  for  individuals;  and  railroads  cannot  be  built  without 
them.  They  become  a  part  of  the  road  itself,  to  which  indi- 
viduals and  the  public  have  rights  that  cannot  be  defeated  by 
the  change  of  ownership  of  the  railroad,  by  judicial  sale  or 
otherwise.  Tliey  are  in  the  nature  of  easements,  which  go 
with  the  land,  unaffected  with  the  change  of  title. 

We  reach  the  conclusion  that  the  decree  of  the  district 

court  18  correct,  and  ought  to  be 

Affirmbd. 
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1.  Chattel  Mortgage:  purchase  of  chattels  not  criminal.    The 

parchase  of  mortgaged  chattels  is  not  criminal,  and  an  inatiQction 
assuming  that  it  might  be  is  erroneous. 

2.  Exemplary  Damages:  concealment  of  mortgaged  colt  bt 

FURCHASBR.  An  actioQ  by  the  mortgagee  of  a  colt  against  a  purchaser 
from  the  mortgagor,  to  recover  the  colt,  or  its  value,  is  a  simple  action 
in  detinue,  and  is  not  a  case  for  exemplary  damages,  even  though  it  is 
alleged  that  the  defendant's  refusal  to  deliver  the  colt,  and  his  dispos- 
ing and  concealing  of  it,  were  malicious. 

Appeal  from  Creston  Superior  Court. 

Tuesday,  October  18. 

This  is  an  action  for  the  possession  of  a  colt,  or  for  the 
value  thereof.  There  was  a  trial  by  jury,  and  a  verdict  and 
judgment  for  the  plaintiflf.     Defendant  appeals. 

John  A.  Patterson  and  J.  II.  Copenheffer^  for  appellant. 
D.  A.  Porter^  for  appellee. 

RoTHROCK,  J. — The  plaintiff  claimed  to  be  the  owner  of 
the  colt  by  virtue  of  a  chattel  mortgage  executed  by  one 
Chavis.     It  is  charged  in  the  petition,  in  substance,  that  the 
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defendant  bought  the  colt  of  Ohavis  without  plaintiff's 
knowledge,  and  that  the  defendant's  purchase  of  the  prop- 
erty, and  his  refusal  to  deliver  the  same  to  the  plaintiff,  and 
"disposing  and  concealing  the  same,"  was  wrongful  and 
malicious;  thereby  preventing  plaintiff  from  obtaining  pos- 
session of  said  property,  and  foreclosing  his  mortgage  on 
the  same.  The  value  of  the  colt  is  alleged  to  be  $50,  and 
judgment  is  demanded  for  $100  vindictive  damages. 

The  evidence  tended  to  show  that  the  plaintiff  attempted 
to  foreclose  his  mortgage,  and  when  the  officer  called  on  the 
defendant  for  the  colt  the  defendant  refused  to  tell  him 
where  the  colt  was,  and  defendant's  son  and  son-in-law  in 
some  way  became  apprised  of  the  officer's  demand  for  the 
colt,  and  that  they  removed  the  same  from  a  field,  so  that 
the  officer  did  not  get  possession  of  it.  Chavis,  the  mort- 
gagor, being  present,  pointed  out  another  colt  as  the  one 
which  was  mortgaged,  and  which  the  officer  took.  The  one 
taken  proved  to  be  a  colt  actually  owned  by  the  defendant. 
There  was  no  direct  evidence  that  the  defendant  was  a  party 
to  tliis  deception  upon  tlie  officer. 

The  court  instructed  the  jury  upon  the  question  of  dam- 
ages as  follows  :  "  You  are  instructed  that  if  you  find  that 
the  action  of  defendant,  in  purchasing,  selling  and  conceal- 
ing said  mortgaged  property,  was  wrongful,  criminal,  mis- 
chievous, malice  may  be  inferred  from  the  circumstances 
attending  the  act;  and,  if  you  find  such  acts  or  circumstan- 
ces were  designed  to  injure  plaintiff,  then  you  are  bound  to 
infer  malice,  as  every  one  is  presumed  to  intend  the  neces- 
sary consequences  which  follow  from  his  acts."  This 
instruction  is  erroneous.  We  know  of  no  statute  making 
the  purchaser  of  mortgaged  chattels  criminal.  By  section 
3895  of  the  Code  it  is  a  criminal  act  for  the  mortgagor  to 
dispose  of  the  property  mortgaged:  and  how  the  purchase 
of  the  property  was  a  malicious  act  is  more  than  we  can 
understand. 

The  jury  found  a  verdict  for  $50,  the  admitted  value  of 
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nd  for  $8  expensea  iDOurred  by  plaintiff  in  his 
)  obtain  poBsesBion  of  the  colt,  and  for  $82  exeiii- 
agea.  It  is  quite  plain  that  this  ia  not  a  case 
Qplary  damages  can  he  recovered.  It  is  a  jilain 
at  at  common  law  would  be  called  an  action  of 
The  plaintiff  was  entitled  to  a  jndgment  for  the 
le  property,  and  for  actnal  damages  for  its  wrong- 
on.  Ho  was  not  entitled  to  exemplary  damages, 
defendant  makes  no  objection  to  the  judgment 
t  part  for  examplary  damages,  the  jodgment  will 
d  by  deducting  therefrom  the  snm  of  $82. 

Modified  and  Affiemkd. 


Johnson  t.  Koseb  et  al. 


Ion:  OF  EXECUTION  sale:  DtesoLurion:  dauaoes.  Plaintiff 
iodgmeDt  againet  defeodant  which  was  a  lien  upon  certain  real 
subject  to  a  prior  mortf^se.  When  plaintiff  was  about  to  sell 
1  estate  nnder  his  jadgment,  derendant  eued  oat  an  uiiaDction 
ui(c  the  sale,  on  the  grroand  that  the  property  was  his  homestead ; 
injanction  suit  was  afterwards  dtBmissed,  and  a  neir  execntion 
nndtjr  which  plaiutiff  bought  the  property  for  the  full  amoaot 
iiecation.  In  the  meantime  the  prior  mortf[ag«  had  been  fore- 
but  pliiintiff  redeemed  from  aach  lien,  and  at  the  expiration  of 
from  his  sale  he  obtained  a  sheriff's  deed  and  took  possession. 
the  injunction,  plaintiff  might  have  bid  in  the  property  nnder 
t  execntlon,  and  thus  have  obtained  pomession  about  seventeen 
sooner,  and  for  the  value  of  such  possession  and  for  the  costs  of 
;  execution  he  claims  to  recover  in  this  action.  Held — 
hat  he  could  not  recover  for  being  kept  out  of  possesaion, 
«nse  it  is  not  certain  that  be  would  have  bid  in  the  property  and 
ained  n  deed  under  the  first  execution.  He  was  only  kept  out 
his  money,  which  bore  interest  until  the  judgment  was  satiafied 
iet  the  second  execution. 

hat  he  could  not  recover  the  costs  made  on  the  first  execa- 
1,  because  they  should  have  been  included  in  the  second  one, 
1,  iu  thv  absence  of  a  contrary  sbowing,  must  be  presumed  to 
K  been  so  included,  and  thus  satisfied. 
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Appeal  from  Dvhuque  District  Court — Hon.  J.  J.  Net, 

Judge. 

Tuesday,  Octobbe  18. 

Action  upon  an  injunction  bond.  There  was  a  demurrer 
to  the  plaintiff's  petition,  and  the  same  was  sustained  except 
as  to  attorney's  fee,  and  from  the  order  the  plaintiff  appeals. 

S.  P.  AdamSy  for  appellant. 

FovJke  di  Lyoriy  for  appellees. 

Adams,  Oh.  J. — ^The  plaintiff  held  a  general  judgment 
against  the  defendant  F.  E.  Moser,  and  the  same  was  a  lien 
upon  a  certain  lot  in  the  city  of  Dubuque.  The  plaintiff 
caused  execution  to  issue,  and  to  be  levied  upon  the  lot-  and 
improvements  thereon,  and  the  same  was  advertised  to  be  sold 
subject  to  a  prior  mortgage.  May  17,  1884.  Prior  to  that 
time,  the  defendant  Moser  brought  an  action  for  an  injunc- 
tion to  restrain  the  sale;  alleging  that  <^he  premises  levied 
upon  constituted  his  homestead.  Afterwards  the  injunction 
suit  was  dismissed,  and  the  plaintiff  then  caused  another 
execution  to  be  issued  and  levied  upon  the  premises,  and  the 
same  were  sold,  and  bid  in  by  him  for  the  amount  of  his  exe- 
cution. In  the  meantime,  the  prior  mortgage  had  been  fore- 
closed, but  this  plaintiff  redeemed  from  such  lien;  and  at 
the  expiration  of  a  year  from  his  sale  he  obtained  a  sheriff's 
deed,  and  took  possession.  If  the  premises  had  been  sold 
ander  the  first  levy,  and  upon  the  advertised  sale,  and  if  they 
had  been  bid  in  by  the  plaintiff,  and  not  redeemed,  he  would 
have  been  able  to  obtain  possession  about  seventeen  months 
sooner  than  he  did.  He  claims  that  he  sustained  damages 
in  the  amount  of  the  costs  made  upon  the  first  execution, 
and  also  to  the  amount  of  the  value  of  the  use  of  the  prem- 
ises between  the  time  when  he  might  have  obtained  posses- 
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his  sale  bad  not  been  enjoined,  and  tlie  time  wLen  be 
ain  possession. 

0  the  costs  made  upon  the  first  execntion,  we  have  to 
t  it  appears  to  us  that  they  should  have  been  embraced 
jecond  execution,  and,  in  the  absence  of  anj  averment 
jontrary,  we  tbink  that  we  may  presume  that  they  were, 
he  full  amount  of  that  execntion  appears  to  have  been 
It  is  trne  that  the  plaintiff  bid  in  the  property;  but 
ik  that  we  must  treat  the  matter  the  same  as  if  the 
t  of  the  execution  had  been  bid  and  paid  by  some  one 

o  the  damages  alleged  to  have  been  sustained  by  beirg 
ut  of  the  property  by  the  injunction,  we  liave  to 
it,  as  no  sale  was  made  under  the  first  levy,  it  is  impos- 
0  know  what  the  result  of  the  sale,  if  made,  would 
een.  It  is  possible  that  the  property  might  have  been 
some  person  other  than  the  plaintiff.  The  correct 
ve  think,  is  that  the  plaintiff  was  kept  out  of  his  money ; 
J  judgment  bore  interest,  and  that  was  afb^rwards  vir- 
realized  in  the  second  sale. 

see  no  error  in  the  ruling  below,  and  the  judgment 
)e  Affibhed. 


ACOHAUPAUGS,  Adu'b,  T.  SoHUIDT. 

aeaat  cosiPKTKNcr:  personal  TBANSAcrtoK  with  decedent. 
m  action  b;  an  admiaistrator  against  one  of  the  joint  maken  of  a 
miuor;  note  given  to  his  intestate,  the  wife  of  the  dere&dant  was  au 
)nipetent  witness  on  behalf  of  Uefendaut  to  prove  that  he  signed  the 
e  aa  surety  only,— the  execution  of  the  note  being  a  peraonal  trans- 
ion  between  defendant  and  the  decedent.    ( Code,  §  3639.) 

Appeal  from  BiichaTWtn  District  Court. 

Tuesday,  Ootobeb  18. 

70N  upon  a  promissory  note,  executed  to  the  plaintiff's 
ite,  J.  P.  Schneider,  by  the  defendant  and  one  Leipuld. 
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There  was  a  trial  to  the  court,  and  judgment  was  rendered 
for  the  defendant.     The  plaintiff  appeals. 

J?.  S.  Hasner  and  Daniel  Smyser^  for  appellant. 

Woodward  c&  Cooh^  for  appellee. 

Adams,  Oh.  J. — The  note  appears  upon  its  face  to  be  the 
joint  note  of  Charles  Leipold  and  the  defendant,  Christian 
Schmidt.  The  defendant,  however,  pleaded  that  he  signed 
the  note  as  surety,  and  that  the  holder  and  payee  of  the  note, 
after  the  same  became  due,  agreed  to  look  exclusively  to  Lei- 
pold, and  released  the  defendant. 

Upon  the  trial,  the  defendant  called  his  wife  as  a  witness, 
to  prove  that  he  executed  the  note  as  surety.  The  plaintiff 
objected  to  the  testimony,  on  the  ground  that  the  execution 
of  the  note  was  a  personal  transaction  between  the  defend- 
ant and  the  plaintiff's  intestate,  and  that  the  defendant's  wife 
was  not  competent  to  testify  to  such  transaction.  The  court 
overruled  the  objection;  and  the  witness  testified  that  her 
husband  signed  the  note  as  surety.  The  plaintiff  assigns  the 
admission  of  this  evidence  as  error.  Under  section  3639  of 
the  Code,  it  is  not  competent  for  a  party,  nor  the  wife  of  a 
party,  to  testify,  as  against  an  administrator,  to  a  personal 
transaction  between  the  party  and  the  decedent,  unless  the 
administrator  is  examined  as  a  witness  in  his  own  behalf,  or 
the  testimony  of  the  decedent  is  given  in  evidence.  In  the 
case  at  bar,  neither  the  testimony  of  the  administrator  nor 
of  the  decedent  was  given  in  evidence;  and  it  appears  to  us 
that  the  defendant's  wife  was  an  incompetent  witness  to  prove 
that  her  husband  signed  the  note  as  surety.  Certainly,  the 
execution  of  a  promissory  note  is  a  personal  transaction 
between  the  person  executing  it  and  the  payee,  and  the  testi- 
mony admitted  in  this  case  was  in  regard  to  it.  It  showed 
the  transaction  to  be  of  a  different  character  from  what  it 
appeared  to  be  on  its  face,  and  subject  to  different  rules  of 
law.  In  our  opinion  the  court  erred  in  admitting  the  evidence. 
YoL.  LXXII— 42 


fl 


f 
t 


I  72    658 
(109  407 


658  SUPREME  COURT  OF  IOWA, 

Mabeu  ▼.  Maben. 

Some  other  questions  are  presented;  bat,  as  to  them,  we 

might  not  be  agreed,  and  as  the  evidence  may  be  different  on 

dnother  trial,  and  the  precise  questions  not  arise  again,  we 

omit  to  determine  them. 

Revebsbd. 


Maben  v.  Maben. 


1.  Divorce:  iKHUitfAN  tbeaticbkt:  insufficient  eyidencb.  The  evi- 
dence in  this  case  considered,  (fiee  opinion, )  and,  while  discloeing  an 
unhappy  state  of  affairs  produced  by  excitable  temperaments  and  cans- 
tic  tongni63,  irritated  and  provoked  by  the  presence  in  the  &mily  of  an 
unwelcome  mother-in-law,  held  that  it  failed  to  establish  any  such 
inhuman  treatment  on  the  part  of  defendant  toward  plaintiff  as  tended 
to  endanger  her  life  or  health,  or  justified  a  divorce  from  the  bonds  of 
matrimony,  or  an  order  for  the  division  of  the  children  between  the 
parties. 

Appeal  from  Gerro   Gordo   District  Qourt — Hon.  J.  B. 

Cleland,  Judge, 

Tuesday,  October  18. 

Action  for  a  divorce  and  custody  of  the  children  of  the 
parties.  The  conrt  granted  a  divorce,  and  gave  the  castody 
of  the  eldest  child  to  the  defendant,  and  the  youngest  to  the 
plaintiff.     The  defendant  appeals. 

Richard  Wither  and  £!llis  <&  JElliSy  for  appellant. 

Sherwin  <6  Schermerhom  and  John  Cliggittj  for  appel- 
lee. 

Seevebs,  J. — ^The  parties  were  married  in  1878,  and  the 
plaintiff  left  the  defendant  in  October,  1882.  The  ground 
on  which  a  divorce  is  asked  is  that  the  defendant ''  is  guilty 
of  such  inhuman  treatment  as  to  endanger  the  life"  of  the 
plaintiff.  After  a  careful  examination  of  the  evidence  and 
argument  of  counsel,  we  have  reached  the  conclusion  that 
the  evidence  fails  to  siiow  that  the  plaintiff's  life  was  endan- 
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gered,  or  that  her  health  was  impaired,  by  the  conduct  of  the 
defendant.  We  think  there  is  a  failure  to  establish  that  the 
defendant  did  anything  which  will  justily  a  divorce.  The 
plaintiff  testified  that  the  defendant  "  threatened  to  kick  me. 

*  *  *  He  was  angry.  Think  he  said  he  would 
kick  me  as  sure  as  hell. "  The  defendant  testified  that  he  has 
no  recollection  of  saying  he  would  kick  the  plaintiff,  but 
admits  he  may  have  said  so  in  a  "joking  manner  ; "  but  he 
never  said  so  in  %nger,  or  with  the  intention  of  hurting  her. 
One  Busseck  was  present,  and  testifies  that  the  defendant 
said  he  would  either  "  kick  or  slap  "  plaintiff,  and  that  he  (the 
witness)  did  not  think  "  there  was  any  danger  of  any  one 
being  hurt.  If  his  voice  had  appearance  of  anger  1  suppose 
I  would  have  paid  attention  to  it. "  The  plaintiff  does  not 
testify  that  she  had  the  slightest  apprehension  that  the 
defendant  would  "kick"  her  at  the  time  mentioned,  and  she 
testifies:  "He  did  not  attempt  to  kick  me.  I  did  not  fear 
any  violence. "  The  probability  is  that  the  defendant's  ver- 
sion of  tliis  transaction  is  correct ;  but,  if  not,  it  clearly  did 
not  in  any  degree  affect  the  health  of  the  plaintiff. 

She  further  testifies  that  in  the  spring  of  1881  the  defend- 
ant "  shook  and  swore  at  me.  At  that  time  *  *  * 
he  opened  the  door,  and  I  remonstrated  with  him  for  letting 
the  wind  blow  the  dirt.  I  was  sweeping.  He  went  out,  and 
Mildred  cried,  and  he  opened  the  front  door,  and  the  wind 
shut  the  door,  and  knocked  Mildred  down,  and  he  shook  me 
hard.  Think  it  was  the  irritation  hearing  the  child  cry 
caused  him  to  shake  me.  I  cannot  say  whether  he  intended 
to  hurt  me.  He  looked  very  angry.  I  never  irritated  and 
scolded  him  for  opening  the  door.  I  was  some  angiy. " 
Defendant  testifies  that  he  has  no  distinct  recollection  of 
this  transaction,  but  that  he  did  not  "  strike  her  at  all."  His 
I'ecollection  is  that,  after  going  out  and  hearing  the  baby  cry, 
he  went  back  to  o^^en  the  door  to  "  see  what  was  the  matter, 
when  the  plaintiff  was  pushing  it  shut,  and  I  probably 
pushed  it  open  again  to  get  in. "     No  one  was  present,  and 
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we  cannot  say  that  the  evidence  of  the  plaintiff  is  to  be 
believed  as  to  the  personal  violence,  and  the  evidence  of  the 
defendant  disbelieved;  therefore  such  charge  cannot  be 
regarded  as  established.  Besides  this,  she  does  not  state  that 
he  intended  to  or  did  hurt  her.  In  the  same  year  the  plaintiff 
testifies  that  she  was  standing  "at  the  back  door,  and  he 
struck  me  in  the  back,  and  knocked  me  down  the  step.  I 
saved  myself  from  falling  by  catching  hold  of  the  well 
pump.  I  suppose  he  struck  me  with  his  hand.  *  *  * 
He  was  angry.  *  *  *  Think  he  used  a  great  deal  of 
force,  so  that  it  hurt  me  a  good  while  afterwards.  Then  he 
knocked  a  pail  of  milk  over,  and  splashed  me  from  head  to 
foot.  *  *  »  Cannot  tell  whether  he  kicked  me  or 
the  milk  first.  *  *  *  Did  not  see  him  kick  the  pail; 
my  back  was  turned." 

On  cross-examination  she  states:  "  I  was  some  out  of 
patience  by  his  refusing  to  carry  out  the  sour  milk.  There 
was  a  jar  of  milk  broken.  I  broke  it  myself.  Threw  it  out, 
jar,  milk  and  all.  *  •  *  DJd  not  care  whether  the 
jar  broke  or  not.  *  *  *  g^  kicked  the  pail  over 
before  he  struck  me.  Do  not  know  whether  he  hit  or  kicked 
jQg^       *       *       *       j)q  jjQjj  know  as  I  ever  complained  to 

him  about  the  strike  hurting  me.  I  felt  it  for  an  hour  or 
two.     We  were  both  excited  at  the  occurrence." 

The  defendant  denies  that  he  struck  or  kicked  her.  Admits 
there  was  a  dispute  as  to  which  should  be  taken  away  first, 
the  sour  or  the  sweet  milk.  He  was  in  favor  of  the  sour; 
she  of  the  sweet.  He  had  hold  of  a  jar  of  the  former,  and 
she  took  it  out  of  his  hands.  He  "hung  on  to  it  a  little, 
and  she  spattered  some  milk  on  herself,  which  made  her  still 
angrier;  and  she  wrenched  it  out  of  my  hands  and  threw  it 
on  a  pile  of  stones,  and  broke  it.     That  is  all  that  happened. 

*  *  *  I  did  not  kick  over  a  pail  of  milk."  No 
one  was  present.  The  burden  was  on  plaintiff.  There  is  not 
a  preponderance  of  evidence  that  any  violence  was  used,  or 
that  the  defendant  did  anything  for  which  he  can  be  justly 
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blamed;  much  less  is  there  a  ground  for  a  divorce  estab- 
lished. 

In  October,  1882,  the  plaintiff  testifies  that  she  was  hold- 
ing "  both  the  children.  *  *  *  Defendant  took  the 
eldest,  and  she  cried  to  come  back,  and  he  whipped  her.  I 
told  him  he  must  not,  *  »  *  and  he  whipped  her; 
and  I  gave  the  baby  to  mother,  and  went  to  take  her  away 
from  him.  He  would  not  let  me,  and  started  for  the  other 
room.  I  started  after  him,  and  at  the  door  tried  to  take  her, 
and  he  struck  me  with  such  force  as  to  knock  me  back 
*  *  *  over  the  arm  of  a  chair  into  the  chair." 
The  defendant  states  this  transaction  quite  differently,  but 
admits  that  he  pushed  the  plaintiff  away  from  the  door,  so 
that  he  could  pass  out  of  the  room  with  the  child.  But  con- 
ceding this  evidence  of  the  plaintiff  to  be  correct,  the  whole 
difficulty  occurred  because  of  her  effort  to  take  the  cliild 
away  from  him.  There  is  no  evidence  that  he  was  punish- 
ing the  child  immoderately,  or  that  such  was  his  habit,  and 
he  certainly  had  the  right  to  punish  her  reasonably  if  he 
thought  she  deserved  it.  The  plaintiff  ought  not  to  have 
interfered,  and  is  wholly  blamable  for  what  occurred.  Under 
the  evidence,  we  are  unable  to  see  that  defendant  could  have 
done  differently  than  he  did.  Besides  this,  he  did  not  intend 
to  hurt  her.  Both  were  angry,  and  it  was  a  hasty  act  which 
he  no  doubt  regretted,  and  we  have  no  doubt  she  regretted 
the  whole  occurrence  after  a  brief  period,  when  passion  had 
subsided. 

These,  we  think,  are  all  the  acts  of  personal  violence  the 
plaintiff  claims  were  inflicted  on  her.  In  addition  to  this, 
she  says  he  threatened  violence  on  more  than  one  occasion, 
and  cursed  her  in  the  presence  of  others,  and  on  one  occasion, 
when  she  was   '*  finding  fault  with  him  about  something  or 

other,  he  said  no  one  but  a  d d  whore  would  act  as  I 

did."  He  denies  he  used  such  language,  but  testifies  he  said 
to  her  it  was  "  bad  enough  to  scold  around  the  house,  but  to 
stand  in  the  door  and  talk  and  act  as  she  did  was  going  too 
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Liid  said  that  the  very  strampet  on  the  street  could  iiot_ 
!  a  worse  appearance  than  she  did,"  We  think  tlie  eti- 
i  of  the  defendant  is  true  as  to  this  transaction;  for  thei'e 
thing  in  his  character  or  conduct,  as  appears  from  the 
d  before  us,  wliicli  would  warrant  the  conclnsion  that 
ould  n&e  the  epitliet  with  reference  to  his  wife  where  the 
tiff  says  he  did.  Slie  was  excited  at  the  time,  and  we  think 
through  forgetful  Hess,  failed  to  state  what  he  did  say. 
loes  not  testify  that  fier  feelings  were  hurt,  or  that  it 
i  any  impression  on  her.  She  and  her  husband  talked  it 
al^erwards,  and  he  admitted  he  was  angry  when  he  said 
The  comparison  cannot  be  justified;  but,  while  this  is  so, 
ilaintiff  was  not  shocked  thereby,  much  less  was  her  life 
?alth  endangered. 

ucli  evidence  was  introduced  tending  to  show  that  the 
idant  did  not  provide  as  well  for  his  family  as  lie  ought 
ive  done.  On  the  other  hand,  there  is  evidence  that  he 
ided  for  his  family  ns  well  as  his  means  would  allow,  and 
ell  as  any  reasonable  person  could  ask.  And  we  think 
id.  This  ia  our  conviction;  and  we  are  further  clearly 
fied  from  all  the  evidence  that  the  plaintiff's  health  was 
a  way  impaired  by  anything  the  defendant  did,  or  omitted 
3,  and  there  is  not  in  our  opinion  the  slightest  danger, 
^ing  from  the  past,  that  the  defendant  will  in  the  future 
ar  omit  to  do  anything  that  will  have  the  effect  to 
air  the  health  of  the  plaintiff.  One  cause  of  the  trouble 
i'een  these  parties  is  that  the  plaintiff  seems  to  insist  that 
mother  should  live  with  her.  To  this  the  defendant 
cts,  because  he  thinks  much  of  the  tronble  between  him 
his  wife  has  been  caused  by  her  mother.  He  has  a  l^al 
it  to  insist  on  such  objection;  whether  he  ought  to  do  so 
3t  our  province  to  say.  Bat  wo  think  the  primary  cause 
M  the  trouble  is,  judging  from  the  letters  each  have  writ- 
the  other,  that  both  have  excitable  temperaments  and 
itic  tongues,  neither  of  which  have  been  curbed  as  the 
:  and  respect  each  should  have  for  the  other  demauded 
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But  due  inquiries  should  have  been  made  as  to  these  inattiers 

*before  marrying.     The  law  does  not   authorize   a   divorce 

therefor.     Patience,  a  due  regard  for  the  rights  of  each  other, 

and  a  little  of  the  affection  they  once  no  doubt  had,  will 

enable  these  parties  to  live  happily  together,  and  raise   a 

family  of  children  they  both  will  take  great  pride  in.     We 

shall  make  no  order  in  regard  to  the  children,  with  the  hope 

that  all  will  soon  be  united,  and  the  past  forgotten.     The 

decree  of  the  district  court  is 

Bevebsed. 


Dutch,  Guabdian,  v.  Mabvin,  Intbbvbnob. 

1.  Insane  Person:  GUABDiANsmp:  insolvbkt  estate:  allowance 
fob  support  of  family.  Where  the  estate  of  an  insane  person  under 
g^oardianship  is  inadequate  for  the  payment  of  his  debts,  the  statute 
does  not  authorize  an  allowance  for  the  support  of  his  family  to  be  made 
out  of  that  xK>rtion  of  his  estate  which  would  be  subject  to  execution  for 
the  satisfaction  of  his  debts.  (  See  opinion  for  statutes  cited  and  con- 
strued.) 

Appeal  from  Johrhson  District  Court — Hon.  8  H.  Faiball, 

Judge, 

Tuesday,  OcroBEB  18. 

Plaintiff  is  the  guardian  of  her  husband,  who  is  insane. 
She  filed  an  application  iu  the  district  court  for  an  allowance 
out  of  the  estate  of  her  ward  for  the  support  of  herself  and 
her  minor  children.  Intervenor,  who  is  a  creditor  of  the 
estate,  appeared,  and  resisted  the  application.  The  district 
court  denied  the  claim,  and  from  that  order  plaintiff  appeals. 

Hemley  c6  Remley^  for  appellant. 

Ranch  <&  Wade,  for  appellee. 

Keed,  J. — ^The  case  \?as  decided  below  on  a  demurrer  to 
the  petition.     It  is  alleged  iu  the  petition  that  the  estate  is 
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'ent;    also   tliat  plaintiff  has  no  means,  except  those 

ging  to  the  estate,  for  her  support  and  that  of  her  chil- 

The  prayer  ia  for  an  allowance  per  mouth  out  of  the 

in  her  hands,  and,  if  necessary,  oat  of  such  fnnds  as 

be  adjudged  exempt  from  execution.  We  cannot 
i  the  case,  however,  as  involving  any  question  as  ta 
roperty  in  the  hands  of  the  guardian  which  is  exempt 

execution.  Interveuor  has  no  claim  upon  the  prop- 
)f  that  class.  It  cannot  be  appropriated  to  the  satis- 
n  of  his  debt,  and  he  cannot  question  plaintiff's  right 
propriate  it  to  whatever  use  she  may  choose.  It  may 
needed  that  under  the  provisions  of  sections  2278,  2371, 
,  plaintiti'  is  entitled  to  have  that  property  set  apart  to 

as  her  property  in  her  own  right ;"  hut  with  that  view 
oes  not  require  an  order  of  the  court  to  enable  her  to 
>priate  it  to  the  support  of  herself  and  family, 
e  real  question  in  the  case,  however,  Is  whether,  where 
state  of  an  insane  person  is  inadequate  for  the  payment 
s  debts,  an  allowance  can  be  made  for  the  support  of  his 
y  out  of  that  portion  of  liis  estate  which  otherwise 
i  be  subject  to  be  appropriated  to  the  satisfaction  of  his 
.  There  is  no  provision  of  the  statute  which  expressly 
trizes  such  appropriation. 

is  provided  by  Code,  §  2276,  that  wherever  the  real 
3  of  a  ward  of  this  class  is  necessary  for  his  support,  or 
upport  of  his  family,  or  the  payment  of  his  debts,  or  it 
t>o  for  the  interest  of  his  estate  or  his  children,  the  guar- 
may  sell  the  same;  and,  by  section  2278,  that  if  the  estate 
jolvent,  or  will  probably  be  insolvent,  the  same  shall  be 
3d  by  the  guardian  in  like  manner,  and  like  proceedings 

be  had,  as  is  or  may  be  required  by  law  for  the  settle- 
;  of  the  estate  of  a  deceased  person.  It  is  also  provided 
action  2375  that  "  the  court  sliall,  if  necessary,  set  off  to 
widow  and  children  under  fifteen  years  of  age,  of  tlie 
lent,  sufficient  of  liis  property,  of  such  kind  as  it  shall 
1  appropriate,  to  support  them  for  twelve  months  from 
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the  time  of  his  death."  That  section  occurs  in  the  chapter 
governing  the  settlement  of  estates  of  deceased  persons,  and 
it  doubtless  confers  upon  the  widow  and  children,  if  they  do 
not  have  other  means  of  support,  the  right  to  an  allowance 
f©r  their  support  out  of  the  estate,  even  though  it  be  insolv- 
ent. And  it  has  been  argued  that,  as  the  right  of  the  family 
©f  an  insane  ward  to  support  out  of  his  estate  is  clearly 
recognized  by  section  2276,  and  as,  by  section  2278,  his 
estate,  if  insolvent,  is  to  be  settled  in  like  manner  as  the 
insolvent  estate  of  a  deceased  person,  it  follows  necessarily 
that  they  have  the  same  right  to  an  allowance  for  support 
out  of  his  estate.  But  section  2276,  in  so  far  as  it  provides 
for  the  support  of  the  family  of  an  insane  ward  out  of  his 
estate,  merely  recognizes  an  existing  right.  The  wife  and 
minor  children  of  every  man,  whether  he  be  sane  or  insane^ 
if  they  have  no  other  means  of  support,  have  a  natural  and 
legal  claim  upon  him  for  support ;  and  the  section  recogniz- 
ing that  claim  provides  a  means  for  its  enforcement  in  case 
of  his  insanity.  The  right,  however,  except  as  it  is  enlarged 
by  statute,  is  subordinate  to  the  rights  of  the  creditors. 
If  the  husband  and  father  is  sane,  the  right  of  the  family  is 
to  a  support  out  of  that  portion  of  his  property  which,  under 
the  statute,  cannot  be  appropriated  for  the  satisfaction  of  his 
debts  ;  and  the  section  does  not  have  the  eflfect  to  enlarge  the 
right  in  this  respect  in  case  of  his  insanity. 

The  right  created  by  section  2375,  by  the  express  terms  of 
the  section,  is  for  the  benefit  of  the  widow  and  children  of 
the  decedent.  The  section  creates  a  right  in  their  favor  after 
the  death  of  the  husband  and  father;  the  right  being  to  a 
support  for  a  limited  period  out  of  the  estate.  In  the  absence 
of  such  provision,  their  right  to  a  support  would  terminate 
at  his  death  ;  and  the  property,  unincumbered  by  any  claim 
by  them  for  support,  would  take  the  course  of  descent  pre- 
scribed by  the  law.  The  section  is  a  special  provision,  appli- 
cable, by  its  terms,  to  particular  cases;  and  the  benefits 
created  by  it  cannot  be  extended  to  other  classes  than  those 
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i  iQ  it,  except  by  special  enactment  or  necessary 
1.  And  we  think  that  section  2278  does  not  have 
0  confer  the  same  right  upon  the  wife  and  children 
e  ward.  That  section  is  remedial  in  its  character; 
ointe  ont  the  mode  or  manner  in  which  the  estate 
i,  when  insolvent,  shall  be  settled.  But  neither 
688  provisions,  nor  by  any  necessary  implicatian, 
ite  or  confer  any  rights  upon  the  family  of  the 
3  courts  cannot,  by  mere  inference  from  the  gen- 
of  the  statutes  of  the  state,  create  rights  in  their 
the  legislature  must  be  presumed  to  have  eniim- 
hat  was  intended  to  be  created  or  conferred.  If 
'AibX  hardship  are  liable  to  arise  under  the  statutes 
V  exist,  the  remedy  must  be  provided  by  the  leg- 
le  courts  cannot  create  such  remedy, 
pinion,  the  order  of  the  district  court  should  be 
Atfibkxd. 


HowBLL  &  Oo.  V.  Thb  Mabshall  Gouhtt  Oas- 

HIHO   Co.   BT  AL. 

tiona:  PBBFBRaino  oiieditoiu:  vobtoaob  to  ntasctoBS. 
ition,  like  a  natarol  person,  may  prefer  ooecreditor  to  aootlMr; 
act  that  the  preference  is  eieiciBed  in  favor  of  cteditora  who 
ton  and  ahareholdera  of  the  corporation  it  immaterial,  e* m 
he  persona  thna  preferred  may  have  voted  for  their  own  pcefsi^ 
[  for  the  eiecntiou  of  the  mortgage  given  to  carry  it  into  effect 
Buckingham,  16  Iowa,  284;  Garreti  r.  Burlington  Plate  Co., 
)7.)  Nor  does  it  make  any  difference  that  ttlX  of  the  officer*, 
and  Bhareholders  thos  voted  for  Emd  secured  their  own  prefer- 


[SOLVCNCT:    BAIK  OF  PROPBBTT  TO  SBW  COKPOB*TIOH  POB 

r  OF  PRBFEBRBD  i>KBT  TO  SHAKEEOujBRs.  Ono  corpora- 
aell  its  property  to  another  corporation.  And  wheie  the  first 
on  was  insolvent,  and  had  executed  a  mortgage  to  its  shaie- 

0  secure  them  as  creditors,  thus  preferring  them  to  oUier  cred> 

1  the  second  corporation  was  or^^anized  by  the  sharaholdeiB  of 
and  other  persons,  all  paying  vslne  for  their  stock  therein,  and 
X)rporation  sold  its  property  to  the  second  corporation  so  organ- 
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ized,  in  consideration  that  the  second  corporation  would  pay  the  mort- 
gage to  the  shareholders  in  the  first  corporation,  which  was  the  full 
value  of  the  property  conveyed,  and  all  this  was  done  in  good  faith, 
though  with  knowledge  by  all  the  parties  that  the  other  creditors  of  the 
first  corporation  would  never  be  able  to  realize  anything  on  their  claims^ 
Md  that  the  traiisaction  was  a  valid  one,  and  could  not  be  set  aside  at 
the  suit  of  the  unsecured  creditors  of  the  first  corporation. 


3. 


4. 


5. 


:    DEBT    BBTOKD    FBBSCBIBBD    UIOT:    YALIDITY.     A   mortgage 

given  by  a  corporation  to  secure  a  debt  in  excess  of  the  limit  prescribed 
by  the  articles  of  incorporation  is  not  for  that  reason  invalid,  even 
though  given  to  the  directors  and  shareholders  as  preferred  creditors. 
(Garrett  r.  Burlington  Phtv  Co^  70  Iowa,  697,  followed.) 


:    LIABCLITT   pfT   SHAJtBHOLDEBS    FOB  A8SESSMBKT.     Where  the 

shareholders  in  a  corporation  agreed  to  stand  an  assessment,  whenever 
it  became  necessary  for  the  extension  of  their  works,  so  as  to  increase 
their  paid-up  capital  from  $6,000  to  $25,000,  held  that  this  did  not  bind 
any  shareholder  to  do  anything  more  than  to  pay  in  full  for  the  stock 
subscribed  for  by  him. 


:  FALBB  BBPBBSBMTATI0N8  AS  TO  CAPITAL:  BSTOPPBL  OF  OFFI- 

CEBS.  The  officers  and  shareholders  of  a  corpora  tion,  who  are  preferred 
creditors,  are  not  estopped,  as  against  unsecured  creditors,  to  deny 
that  the  corporation  had  a  capital  of  $25,000,  on  account  of  the  fact 
that  its  manager  used  letter-heads  on  which  was  printed  the  name  of 
the  corporation,  with  the  words  "  Capital,  $25,000/'  where  it  is  not 
shown  that  the  creditors  became  such  upon  faith  in  such  representation. 

Appeal  from,  Ma/rshall  District  Court — Hon.  D.  D.  Mib- 

AOLB,  Judge. 

Tuesday,  Ootobeb  18. 

Action  in  equity.  The  petition  states  that  the  Marshall 
County  Canning  Company  was  organized  in  1882,  under  the 
laws  of  this  state,  by  certain  persons,  (naming  them,)  with  a 
paid-up  capital  of  $6,000,  for  the  purpose  of  raising  and 
packing  corn,  tomatoes,  etc.;  that  in  September  and  October, 
1S83,  said  corporation  was  solvent,  and  became  indebted  to 
the  plaintiffs;  that  in  January,  1885,  said  corporation,  being 
insolvent,  did,  in  pursuance  of  a  vote  of  all  the  shareholders, 
make  and  deliver  to  E.  W.  Munson  and  others  a  mortgage 
upon  its  canning  works,  for  the  alleged  purpose  of  securing 
the  payment  of  $10,000  claimed  to  be  due  said  mortgagees 
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for  moneys  adv^anced  by  them  to  said  corporation  long  prior 
to  the  execution  of  the  mortgage;  that  such  advances  were 
made  after  the  indebtedness  to  the  plaintiffs  arose,  and  was 
in  excess  of  the  highest  amount  of  indebtedness  to  which 
the  corporation  could  at  any  one  time  subject  itself,  and  that 
said  mortgage  was  executed  in  violation  of  the  articles  of 
incorporation;  that  the  defendants  and  mortgagees  had  from 
the  organization  of  the  corporation  been  the  officers,  direct- 
ors and  principal  stockholders  of  such  corporation,  and  had 
full  knowledge  of  the  insolvency  of  the  corporation  and  its 
indebtedness  to  the  plaintiffs;  that  in  June,  1885,  the  said 
mortgagees  and  others  organized  the  Gilman  Canning  Com- 
pany, under  the  laws  of  this  state;  that  in  July,  1885,  the 
Marshall  County  Canning  Company  conveyed  all  of  its 
property  to  the  Gilman  Canning  Company,  in  consideration 
of  the  agreement  of  the  latter  company  to  pay  the  mortgage 
above  referred  to;  that  the  Gilman  Company  at  the  time  had 
full  knowledge  of  the  indebtedness  to  the  plaintiffs,  that 
plaintiffs  obtained  judgment,  and  caused  an  execution 
thereon  to  be  issued,  against  the  MarshaH  County  Canning 
Company,  and  that  the  officers  thereof,  upon  demand  being 
made  upon  them,  failed  to  point  out  any  property  upon 
which  the  same  could  be  levied,  and  it  therefore  was 
returned,  "  No  property  found ; "  '  that  the  purpose  of 
defendants  in  executing  said  mortgage  and  deed,  and  iu 
organizing  the  Gilman  Canning  Company,  was  to  give  the 
defendants  E.  W.  Munson  and  others  an  unlawful  preference 
and  advantage  in  securing  their  demands  against  said  Mar- 
shall County  Canning  Company,  by  absorbing  all  its  assets 
and  demands,  and  thus  preventing  the  payment  of  any  part 
of  the  indebtedness  due  the  plaintiffs.  The  relief  asked  is 
"  that  said  mortgage  and  deed  be  declared  null  and  void ; 
that  plaintiffs'  judgment  be  declared  a  lien  on  said  property  of 
the  Marshall  County  Canning  Company,  superior  to  the  claim 
or  lien  of  the  defendants,  and  each  of  them;  *  *  * 
and  such  other  and  further  relief  as  the  court  may  deem 
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proper."  The  answer  admits  the  organization  of  the  Mar- 
shall County  Company,  and  the  execution  of  tlie  mortgage, 
and  also  the  organization  of  the  Gilman  Company;  but  it  is 
alleged  that  the  latter  was  organized  by  the  persons  named 
in  the  petition,  and  many  others  who  were  not  connected 
with  the  Marshall  Company.  The  sale  and  conveyance  to 
the  Gilman  Company  is  admitted,  but  it  is  alleged  to  have 
been  made  in  good  faith,  for  a  valuable  consideration;  and 
all  allegations  in  the  petition  not  admitted  are  denied.  The 
court  found  for  the  defendants,  and  dismissed  the  petition, 
and  plain tifi* appeals.     The  case  is  triable  de  novo  in  this  court. 

C.  G.  (&  C,  Z.  Jfourse,  for  appellant. 

Caswell  cfe  Meeker^  for  appellees. 

Seevebs,  J. — Substantially,  there  is  no  dispute  as  to  the 
facts.  The  authorized  capital  of  the  Marshall  Company  was 
$25,000,  but  the  paid-up  stock  was  $6,000,  and  it  was  prac- 
tically all  absorbed  in  purchasing  the  required  real  estate, 
the  erection  of  buildings,  and  procuring  machinery  and  other 
property  for  the  prosecuting  of  the  business  of  the  Marshall 
Company.  Money  was  required-  to  prosecute  such  business. 
The  corporation  had  neither  money  nor  credit,  but  money 
was  borrowed  upon  the  notes  or  indorsements  of  the  indi- 
vidual stockholders,  and  used  by  the  corporation.  The  latter 
never  paid  the  money  so  procured,  and  such  indebtedness 
continued  to  exist  from  the  time  the  money  was  first  pro- 
cured, for  a  less  or  greater  amount,  until  the  execution  of 
the  mortgage.  The  business  of  the  corporation  was  not 
profitable,  nor  was  the  paid-up  capital  sufficient  to  purchase 
the  required  machinery  or  appliances. 

I.  Counsel  for  the  appellant  contends  that  the  "organi- 
zation of  the  company  by  the  stockholders  of  the  old  cor- 
poration was  for  the  purpose  of  transferrins:  the 

1.  CORPORA-      ^  r      r  r> 

ffcM?necred-    Property  of   the    old  organization  in  fraud  of 

giige to  direct-  Creditors."     It  is  not  alleged  in  the  petition  that 

*^"*  such  sale  and  conveyance  was  made  with   the 

intent  and  for  the  purpose  of  defrauding   creditors,  but  that 
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;i8  done  atnoanted  to  an  unlawful  preference.  In 
trde,  we  nnderstand  the  claim  to  be  that  what  whs 
lOtints  to  a  legal  fraud,  as  diBtinguished  fi-oiu  an 
audulent  intent.  If  wrong  in  this,  we  lind  from  the 
I  that  the  defendants  did  not  intend  to  defraud  anj 
ich  was  not  their  purpose,  but  they  honestly  believed 
I  the  legal  right  to  procure  the  mortgage,  and  thus 
lemselves,  although  other  creditors  of  the  corpora- 
e  not  secured  or  paid;  and  whether  they  had  this 

the  important  question  in  this  case.  The  evidence 
us  that  the  Marshall  County  Company  wae  indebted 
lortgagees  in  the  sum  of  110,000  at  the  time  the 
e  was  executed,  and  that  such  indebtedness  was  con- 
n  good  faith.     The  mortgagees,  it  is  true,  were  offi- 

Btockholders  of  the  corporation;  but,  notwitlistaud-  , 

fact,  they  had  the  right  to  procure  the  corporation 
te  the  mortgage,  although  other  creditors  of  the  cor- 

are  unable  to  obtain  payment  of  their  indebtedness, 
tions  can  make  contracts,  and  transfer  property;  pos- 
the  same  powers  in  such  respects  as  private  individ- 
[)ode,  §  1059.)  Such  is  the  rule  in  the  absence  of  a 
and  therefore  it  has  the  right  to  prefer  one  creditor 
er.  (2  Mor.  Priv.  Corp.  §  802.)  The  fact  that  the 
ce  is  exercised  in  favor  of  directors  or  shareholders 
corporation  is  immaterial,  although  the  director  or 
der  may  have  voted  for  the  proposition,  and  the 

given  was  to  secure  an  indebtedness  to  himself. 
.  Buckinffha?n,  16  Iowa,  284;  Garrett  v.  Burlinyton 
O;  10  Id.,  697.  It  is  insisted  that  this  case  is  dis- 
led  from  those  cited,  because  of  the  fact  that  all  of 
ers,  directors  and  shareholders  voted  in  favor  of  the 

of  the  indebtedness,  and  the  execution  of  the  mcrt- 
W"e  do  not  believe  this  can  or  should  make  any  dil- 
The  material  question  is  one  of  right  and  power;  and, 
zists,  it  is  immaterial  whether  this  power  is  exerciseil 
r  a  part  of  the  persons  in  whom  the  power  is  vested. 
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Our  attention  is  directed  to  the  case  of  Hibemia  Insur- 
ance  Co.  v.  St.  L.  <&  N.  0,  Transportation  Co,^  13  Fed. 

^  ^ .  y^^      Bep.,  516,  as  being  an  authority  in  favor  of  the 

o?^ppoperty*to  plaintiff;  but  in  that  case  the  old  corporation 
Sou  io?pS^    transferred  to  the  new  all  of  its  property.     Such 
ierMd*debrto  is  not  true  in  the  case  at  bar.     "When  the  mort- 
gage was  executed,  the  Marshall  County  Com- 
pany owned  a  large  amount  of  property  which   was   not  , 
included  in  the  mortgage,  and  which  was  afterwards  con- 
verted into  money,  and  applied  in  payment  of  legitimate 
indebtedness.     Besides  this,  it  fairly  appears  in  the  cited 
case  that  the  new  corporation  did  not  pay  indebtedness  of 
the  old  corporation  equal  to  the  value  of  the  property  trans- 
ferred. 

We  find  the  fact  to  be  that  the  Qilman  Company  assumed 
and  agreed  to  pay  the  debts  of  the  Marshall  County  Com- 
pany to  the  full  value  of  all  property  conveyed.  Unless 
restrained  by  statute,  a  corporation  may  sell  and  dispose  of 
its  property,  and  one  corporation  may  purchase  the  property 
of  another  corporation;  both  possessing,  in  this  respect,  the 
same  power  as  individuals.  (Mor.  Priv.  Corp.,  §§  335,  420.) 
This  being  so,  and  no  fraudulent  intent  being  siiown,  it  is 
difficult  to  see  why  the  sale  in  the  present  case  should  be  • 

set  aside,  or  that  the  plaintiff  should  have  a  lien  on  the  prop  • 
erty  of  the  Oilman  Company  for  which  it  paid  full  value. 
Especially  is  this  true  when  at  least  a  fair  proportion  of  the 
stock  of  that  company  was  contributed  by  persons  who  had 
no  connection  with  the  Marshall  County  Company,  and  who 
became  such  shareholders  in  good  faith.  While  it  is  true 
that  the  shareholders  in  the  Marshall  Company  are  share- 
holders in  the  Gilman  Company,  they  did  not  become  so 
because  of  their  being  shareholders  in  the  former;  but  they 
paid  money  for  the  stock  in  the  latter  company.  It  is  true, 
there  seems  to  have  been  an  understanding  or  expectation 
that  they  might  have  stock  in  the  Gilman  Company  for  a 
portion  or  all   of   their  stock   in    the   Marshall  Company, 
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upon  a  settlemeDt  of  the  baBinesB  of  the  latter; 
are  was  anything  left  after  the  paymeat  of  the 
he  latter  belonging  to  shareholders  which  came 
ission  of  the  Oilman  Company,  Buch  Bhareholders 
re  stock  pro  rata  for  the  value  of  the  stock  in  the 
pany.  We  do  not  understand  that  there  is  any 
erty;  therefore  the  Oilman  Company  obtained  no 
Tom  the  Marshall  Company  except  what  it  paid 
for.  We  cannot  see,  therefore,  npon  what  princi- 
be  held  that  the  Oilman  Company  shonld  pay  the 
be  Marshall  Company.  It  may  be  conceded  that, 
ired  that  the  mortgagees  received  stock  in  the  Gil- 
)any,  in  consideration  for  property  conveyed  to  it, 

in  excess  of  tbe  indebtedness  assumed,  tlie  plaint* 
be  entitled  to  relief  to  the  extent  or  value  of  8nch 

e  proposition  is  stated  by  counsel,  but  it  is  not, 

insisted  jipon,  that  the  mortgage  is  vltra  mrea, 

because  the  articles  of   incorporation  provide 

"that   it    shall   be  competent  to   mortgage   the 

property  of  the  company  to  the  amonnt  of  not 

one-half  of  the  capital   stock  actually  paid    in." 

iion  was  determined  adversely  to  appellant  in  Gar- 

>w  Co.,  before  cited.     (Mor.  Priv.  Corp.  §§  G9d- 

.  for  appellant  insist  that  the  defendants  are  estop- 
setting  up  tbe  claim  that  the  Marshall  Company 

was  indebted  to  them  in  the  amonnt  for  which 
■    the  mortgage  was  executed,   upon    the   ground 

that  the  shareholders  who  subscribed  and  paid 
i.OOO  of  paid-up  stock  agreed,  as  to  creditors,  to 
wsessment,  whenever  it  became  necessary  for  the 
of  their  works,  so  as  to  increase  their  capital  to 
Tbe  manager  of  the  corporation,  when  writing  to 
londents,  nsed  letter-heads  on  which  it  was  stated, 
I  County  Canning  Company.     Capital  $25,000;" 
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anrd  this  is  urged  as  a  further  ground  of  the  claimed  estop* 

pel.     A  conclusive  answer  to  the  first  ground,  it  seems  to  ns, 

is  that  the  shareholders  fully  paid  for  all  stock  subscribed 

for  by  them.     Their  contract,  therefore,  was  fully  performed. 

A  stockholder  in  a  corporation  can  be  made  liable  to  the 

creditors  of  the  corporation  only  to  the  extent  of  his  unpaid 

subscription  to  the  capital  stock.     The  conclusive  answer  to 

the  second  ground  is  that  it  is  not  alleged  iu  the  petition 

5 :  false      that  the  plaintiff  relied  on  and  extended  credit 

tkm  jw^to  cap-  to  the  Corporation  on  the  faith  of  the  representa- 

of  officers.       tion,  or  that  it  was  believed  to  be  true;  nor  can 

such  conclusion  be  drawn  from  or  based  on  the  evidence. 

Several  authorities  have  been  cited  by  counsel  to  which  no 

reference  has  been  made,  but  they  all  have  been  read  and 

considered. 

The  judgment  of  the  district  court  is 

Affirmed. 


Crawford,  Truster,  v.  Nolan  et  al. 

1.  Attachment:  wronoful  seizure  of  mortqaoed  goods:  action 
for  damages:  evidence.  In  an  action  by  a  mortgagee  of  a  stock  of 
goods  against  a  sheriff  and  the  attachment  plaintifts;  for  the  wrongful 
seizure  and  conversion  of  the  goods  under  the  attachment,  plaintiff  was 
properly  allowed  to  introduce  in  evidence  the  attachment  bond,  and  the 
return  of  the  sheriff  on  the  writ  of  attachment,  including  the  notice 
given  by  plaintiff  of  his  ownership  of  the  goods,  and  the  indemnifying 
bond.  The  statements  made  in  the  return  were  admissions  binding  upon 
the  sheriff  and  the  attachment  plaintiffs  who  indemnified  him ;  and,  it 
appearing  by  the  return  that  on  the  very  day  when  the  sheriff  made  the 
levy  he  was  served  by  plaintiff  with  notice  of  his  ownership  of  the 
goods, —  the  notice  being  attached  to  the  return, — ^this  was  competent 
and  sufficient  evidence  of  the  service  of  the  notice  in  proper  time. 


2.  : : : .  In  such  case,  where  the  mortgage  cov- 
ered all  the  goods,  it  was  proper  to  allow  plaintiff  to  prove  by  parol  that 
the  sheriff  removed  all  the  goods  from  the  store  by  virtue  of  the  writ  of 
attachment, — the  purpose  of  the  evidence  being  to  identify  the  goods 
taken  with  the  goods  described  in  the  mortgage.  For  this  purpose  Ihe 
return  on  the  writ  was  not  the  only  admissible  evidence. 
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:     MEASURE    OF     DAH&&ES.        In     «UCb    CttSe     the    COQli 

3d  the  jurj  ae  follows;  "If  yoa  find  for  the  plaintiS,  th'i 
which  he  will  be  entitled  to  recover  will  be  the  amount  of  '.bis 
Mtnable  market  vAtue  of  the  property  at  the  time  it  was  leried 
id  taken,  together  with  eii  per  cent  per  annum  interest  From 
of  the  levy  up  to  this  time;  not,  however,  exceeding  in  amount 
total  of  the  several  cUima  secured  by  the  mortga^,  with  interei^t 
at  the  rate  of  six  per  cent  per  annam  from  the  date  of  the 
«."  Held  correct,  where  the  amoant  found  coald  not  and  di<l 
ed  the  amount  claimed  in  the  petition. 

aons:  STATtNO  issubs.  Where  the  matter  in  controveraj  is 
itated  in  the  pleadintfB,  the  court  may  properly  ase  the  same 
e  in  stating  the  issues  to  the  JU17. 

om  Palo  Alto  Distriet  Court — Hok.  Lot  Thomas, 
Jvdge, 
Tdebdat,  October  3  8. 
an  action  at;  law  by  which  the  plaintiff  Beeks  to 
'  the  defendant  the  value  of  a  stock  of  millinery 
here  was  a  trial  by  jury,  and  a  verdict  and  jadg- 
he  plaintiff.     Defendants  appeal. 

m  <&  Jenswold,  for  appellants. 

Orawford  db  Allen,  for  appellee. 

CK,  J. —  I.  The  cause  has  once  before  been  in  this 
11  appeal  by  defendants.  It  wae  reversed  and 
for  a  new  trial,  because  we  thonght  that,  ae  matter 
vas  the  right  of  the  defendants  to  have  the  question 
good  faith  with  which  plaintiff  claimed  to  be  the 
the  goods  submitted  to  the  jury.  Another  trial 
ad,  in  which  the  jury  have  passed  upon  that  qnes- 
the  case  is  here  again  upon  forty-one  assigned 
ch  we  will  proceed  to  determine  so  far  as  they  have 
3d;  and,  ae  the  case  involves  onlj'the  plaineet  qnes- 
\,v  and  fact,  the  reasons  given  for  our  conclaeions 
ry  general  and  very  brief. 

lintiff  was  a  member  of  the  law  firm  of  Soper, 
&  Carr,    The  partnership  had  certain  claims  put 


OCTOBER  TERM,  1887. 


675 


Crawford,  Trustee,  v.  Nolan  et  al. 


into  their  hands  against  one  Mrs.  Baldwin  to  collect  or  secure. 
Mrs.  Baldwin  was  the  owner  of  a  millinery  establishment; 
and  on  the  10th  day  of  July,  1881,  she  executed  a  chattel 
mortgage  upon  all  her  stock  in  trade  to  Crawford  to  secure 
the  claims  in  the  hands  of  the  firm  of  which  he  was  a 
member,  Mrs.  Baldwin  was  also  indebted  to  the  defendants, 
Lederer,  Strauss  &  Co.,  and  on  the  next  day  after  the  mort- 
gage was  given  they  sued  out  an  attachment  against  Mrs. 
Baldwin,  and  the  defendant  Nolan,  who  is  sheriff,  seized  all 
of  the  stock  of  goods  upon  the  attachment,  and  afterwards 
sold  them  as  the  property  of  Mrs.  Baldwin.  This  action  is 
to  recover  damages  for  the  alleged  wrongful  seizure  and  sale 
of  the  goods.  It  will  thus  be  seen  that  the  real  question  in 
controversy  was  the  validity  of  the  chattel  mortgage  held  by 
the  plaintiff.  The  plaintiff  introduced  in  evidence  the  attach- 
1.  ATTACH-  ment  bond,  and  the  return  of  the  sheriff  on  the 
fuiseizSS^Sf"  writ  of  attachment,  including  the  notice  given  by 
SKKiff^^tiou  the  plaintiff  of  his  ownership  of  the  goods,  and  the 

lor  dainases* 

evidence.  '  indemnifying  bond.  All  of  these  were  objected 
to  by  the  defendants,  and  they  now  contend  that  the  court 
erred  in  not  sustaining  the  objections.  It  is  a  sufficient 
answer  to  the  objection  to  say  that  this  is  an  action  for  the 
wrongful  seizure  and  conversion  of  property;  and,  the  sheriff 
being  a  party  defendant,  his  return  is  evidence  against  him, 
as  well  as  those  who  indemnify  him,  the  same  as  the  declara- 
tions and  admissions  of  any  other  alleged  wrong-doer  ;  and 
the  return  also  shows  that  on  the  very  day  that  the  sheriff 
made  the  levy  he  was  served  by  the  plaintiff  with  a  notice  of 
his  ownership  of  the  goods,  and  the  notice  served  was 
attached  to  the  return  of  the  writ.  This  was  compe- 
tent evidence  of  the  service  of  the  notice.  It  was  an  admis- 
sion of  record  that  the  notice  was  served  in  the  proper  time; 
and,  to  avoid  repetition,  we  will  here  say  that  any  other 
pvoof  of  such  service  was  wholly  unnecessary,  and  objection 
to  the  other  evidence  of  proof  of  notice  need  not  be  con- 
sidered. 
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II.  The  mortgage  was  upon  the  whole  stock  of  goods, 
and  the  plaintiff  introduced  evidence  to  the  effect  that  the 

^ ,    sheriff  removed  all  of  the  goods  from  the  store 

• •  by  virtue   of  the   writ   of  attachment.      It  is 

claimed  that  this  evidence  was  incompetent,  because  the 
return  upon  the  writ  was  the  best  evidence  and  the  only  evi- 
dence admissible  for  this  purpose.  But  the  ready  answer  to 
this  position  is  that  the  evidence  objected  to  did  not  itemize 
the  goods  taken.  It  was  merely  an  identification  of  the  goods 
taken  with  the  goods  described  in  the  mortgage.  It  is 
always  allowable  to  introduce  parol  evidence  to  identify 
property  described  in  a  chattel  mortgage. 

III.  Other  objections  are  urged  to  the  rulings  of  the  court 
upon  the  admission  and  exclusion  of  evidence.  We  find  no 
error  in  any  of  these  rulings.  They  are  so  plainly  correct  that 
to  undertake  a  discussion  of  them  would  be  like  an  attempt 
to  demonstrate  self-evident  propositions. 

IV.  It  is  claimed  that  the  eighteenth  instruction  given 
by  the  court  to  the  jury  is  erroneous.  It  is  as  follows:  "  If 
3.  — : :    you   find   for   the  plaintiff,   the   amount   which 

damages.  he  will  be  entitled  to  recover  will  be  the  amount 
of  the  fair,  reasonable  market  value  of  the  property  at  the 
time  it  was  levied  upon  and  taken,  together  with  six  per  cent 
per  annum  interest  thereon  from  the  date  of  the  levy  up  to 
this  time;  not,  however,  exceeding  in  amount  the  sum  total 
of  the  several  claims  secured  by  the  mortgage,  with  interest 
•  thereon  at  the  rate  of  six  per  cent  per  annum  from  the  10th 
day  of  July,  1884." 

The  amount  claimed  in  the  petition  is  $286.63,  "  with  i 

interest  and  costs."  Counsel  for  appellants  claim  that  it  was 
error  for  the  jury  to  compute  interest  upon  the  claims  secured 
by  the  mortgage,  excepting  for  such  interest  as  accrued  after 
the  commencement  of  the  suit.  But  the  claim  made  in  the 
petition  is  for  $286.63,  and  the  plaintiff  was  entitled  to 
recover  that  amount  if  the  goods  were  of  that  value,  and  if  that 
amount  was  necessary  to  pay  the  debts  secured  by  the  raort- 
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gage. '  These  debts  amounted  in  the  aggregate  to  about  $215. 
The  verdict  was  for  $231,  being  more  than  $50  less  than  the 
amount  claimed  in  the  petition,  without  computing  interest. 
It  is  plain  that  the  verdict  was  not  for  more  than  was 
demanded. 

Y.  Lastly,  it  is  claimed  that  the  court  did  not  state  the 
issues  in  tlie  case  to  the  jury.  The  abstract  shows  that  the 
court  copied  the  petition  and  part  of  the  answer, 
and  adopted  the  parts  thus  copied  as  part  of  the 
instructions.  We  can  discover  no  valid  objection  to  this. 
Wlien  the  pleadings  contain  a  plain  statement  of  the  matter 
in  controversy,  the  court  ought  not  to  be  required  to  use  other 
language  in  stating  the  issues. 

We  find  no  error  in  the  record.  Affibmbd. 


4.  IXSTBUC- 

T10N8:  Stating 
Issues. 


^ 


MaNATT  v.  StASB  BT  AL. 

1.  Pleading:   one  party  not  bound  bt  anothrb's  allegations: 

HUTUALiTT  OF  MISTAKE.  A  plaintiff  canoot  be  precluded  by  an  answer 
of  a  defendant  which  pleads  facts  inconsistent  with  the  claim  and 
allegations  of  the  petition.  And  so,  where  plaintiff  sought  to  reform  a 
mortgage  made  by  his  grantor  ( not  a  party  to  the  action )  to  defendant, 
on  the  ground  that  it  described  the  wrong  land  in  part,  and  to  charge 
the  payment  of  the  mortgage  upon  another  defendant,  held  that  plaint- 
iff could  not  be  denied  relief  on  the  ground  that  the  mistake  in  the 
mortgage  was  not  a  mutual  one,  simply  because  the  defendant  ( mort- 
gagee) denied  knowledge  or  information  sufficient  to  form  a  belief  as  to 
whether  there  was  any  mistake  or  not. 

2.  Statute  of  Limitations:  state  univbrsitt:  mistake:  disco veby: 

diliqsncb.  The  statute  of  limitations  does  not  run  against  the  state 
university,  nor  does  it  begin  to  run  against  any  party  to  bar  his  right  of 
action  for  the  correction  of  a  mistake,  until  his  discovery  of  the  mistake, 
or  until  such  time  as  he  might  have  discovered  it  by  pursuinsr  inquiries 
suggested  by  facts  within  his  knowledge;  but  he  is  not  obliged  to  pursue 
such  inquiries  when  the  defendant  has  so  conducted  himself,  to  plaintiff's 
knowledge,  as  to  justify  h:m  in  believing  that  no  mistake  has  been  made. 

3.  Appeal:  practice:  filing  new  pleadings.    Appeals  in  this  court 

are  tried  upon  the  record  of  the  court  below,  and  no  new  pleadings  or 
amendments  can  be  allowed. 
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the  reformation  of  a  mortgage  made  by  Lis  grantor  to  tbn  3tat« 
ity,  so  as  to  correct  the  deaciiption  as  to  a  portion  of  the  land 
id  hj  his  {frantor  to  S.,  and  to  make  S.  liable  for  the  whole  mort- 
ibt,  and  for  general  relief;  and  he  showed  hi:nae!f  entitled  to  the 
sled.  The  university  was  made  a  defeadaat,  &nd  denied  know!- 
infonuatioD  as  to  the  alleged  mistake,  but  asked  in  a  cross-peti- 
it  its  mortgage  l>e  foreclosed.  Held  that,  while  the  aniversily 
ask  a  reformation  of  the  mortgas«,  nor  allege  facts  entitling  it 
,  stili,  as  complete  relief  could  not  be  rendered  to  plaintiff  witb- 
oreclosure  of  the  mortgatce  is  reformed,  such  foreclosure  might 
eed  upon  the  university's  simple  prayer  for  a  foreclosure. 

firom     Washington,    District    Court — Hoh.  J,  K. 
Johnson,  Judge. 

Tuesday,  October  18. 
'  in  chancery  to  correct  a  mietake  in  a  mortgage 
>W8  the  conveyance  of  a  tract  of  land  other  tlian  the 
ded  to  be  described  and  conveyed.  The  final  decree 
e  relief  prayed  for  by  plaintiff.  The  plaintiff  and 
State  University,  defendant,  the  mortgagee,  appeal. 

IT.  Scofield  and  C.  Y.  Manatt,  for  plaintiff. 

Haddock,  for  the  University. 

lendersoii  and  A.  H.  Patterson  &  Sona,  for  appel- 

r. — I.  In  1858,  Robert  Brown  owned  three  forty- 
B  of  land  which  are  bo  sitnated  that  they  make 
I  tract  240  rods  long  and  80  rods  wide,  the  length 
t  and  weet.  The  three  forties  constitute  a  tract 
ties  in  length,  from  east  to  west,  and  one  forty 
Lt  that  date  he  conveyed  the  east  forty  to  one  Garver, 
itjuently  conveyed  it  to  defendant  Starr  ;  and  soon 
conveyance  Brown  executed  a  mortgage  to  the  state 
r,  to  Becui-e  $400  borrowed  money,  conveying  tlie 
'  and  also  the  east  forty,  which  had  before  been  con- 
him  as  just  stated.  The  two  forties  were  subse- 
ouveyed  separately  by  Brown  ;  the  west  one  being 
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conveyed  by  his  grantee  to  plaintiff,  and  the  middle  one  to 
defendant  Starr.  Plaintiff  alleges  in  his  petition  that  the 
mortgage  mistakenly  describes  and  conveys  the  east  forty,  it 
being  the  purpose  of  the  parties  to  convey  the  west  and 
middle  forties,  which  at  the  time  were  owned  by  Brown,  and 
prays  that  the  mortgage  may  be  corrected  accordingly  and 
declared  to  be  a  lien  upon  the  middle  forty.  The  defendant 
Starr,  in  his  answer,  denies  that  there  is  a  mistake  in  the 
mortgage,  and  alleges  that  the  intention  of  the  parties  was 
to  convey  the  land  described  in  the  instrument.  He  also 
claims  that  plaintiff's  action  is  barred  by  the  statute  of  lim- 
itations. The  university,  in  its  answer,  denies  the  allegations 
of  plaintiff's  petition,  not  having  any  information  upon  the 
subject  sufficient  to  authorize  a  belief ;  but  alleges  that  at 
the  time  the  mortgage  was  executed  Brown  owned  all  of  the 
lands  described  in  the  mortgage,  and  claims  a  lien  thereon. 
The  treasurer  of  the  university,  who  is  made  a  defendant, 
admits  certain  payments  alleged  to  have  been  made  upon  the 
principal  and  interest  of  the  mortgage,  and  asks  for  the  fore- 
closure thereof,  and  for  general  relief.  Plaintiff's  petition 
was  dismissed  by  the  final  decree,  and  the  mortgage  was  fore- 
closed upon  the  land  described  therein. 

II.  In  our  opinion,  the  evidence  clearly  establishes  the 
mistake  in  the  "mortgage.  It  is  proved  by  the  direct  and 
positive  evidence  of  Brown  and  his  wife,  and  by  the  further 
fact  that  Brown  at  the  time  did  not  own  the  east  forty 
described  in  the  deed, — a  circumstance  of  considerable  weiglit 
tending  to  corroborate  these  witnesses.  Tliere  is  not  one  word 
of  evidence  tending  to  contradict  them  on  this  point.  Counsel 
ibr  defendant  Starr  insist  that,  as  the  mistake  against  which 
equity  will  relieve  must  be  mutual,  plaintiff  cannot  maintain 

this  action,  for  the  reason  that  there  was  no  mis- 
take upon  the  part  of  the  university;  that  insti- 
tution understanding  that  the  lands  described  in 
the  mortu^as^e  were  those  intended  to  be  conveved. 
In  support  of  the  fact  upon  which  this   position  is  based, 
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one  party  not 
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jnutaality  of 
mistake. 
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■ely  upon  the  allegations  of  tbe  answer  of  the  nni- 
ivhich  they  claim  avers  that  there  was  no  mistake  in 
gage.  Assuming  that  the  answer  of  the  university 
10  understood,  we  are  of  the  opinion  that  its  allega- 
not  to  be  conclnsive  against  plaintiff.  Surely  the 
cannot  be  precluded  by  an  answer  of  a  defendant 
eads  facts  inconsistent  with  the  claim  and  allegation 
itition.  The  university  introduces  no  evidence  in 
of  its  answer.  Defendant  Starr,  when  he  purchased 
le  forty,  agreed  to  pay  the  whole  amount  due  on  tbe 
3^  as  a  part  of  the  consideration  for  the  land.  Brown 
wife  testify  positively  and  directly  to  this  effect, 
titles  to  the  contrary;  stating  that  the  consideration 
a  mare  and  colt  and  cow.  Brown  and  his  wife  are 
tted  by  evidence  showing  Starr's  admissions  that  he 
Ely  half  of  the  mortgage  debt  to  the  university,  and 
1  to  do  BO,  and  that  for  about  Hfteen  years  he  did  pay 
interest  upon  the  mortgage  annually.  The  strong 
;rance  of  the  evidence  shows  that  the  mare,  colt  and 
!  at]  insufflcieiit  consideration  for  the  land,  which  was 
the  time  the  value  of  tliat  property  added  to  the  aura 
jy  the  mortgage.  Other  testimony  which  need  not 
■A  supports  the  conclusion  we  have  reached  upon  this 
the  case. 

We  are  next  to  inquire  whether  plaintiff's  action  is 
Y  the  statute  of  limitations.     The  statute  does  not 
run   against    the   university.     It  did   not  com- 
mence to  run  against  plaintiff  until  he  discovered 
"■   the  mistake.     (Code,  §    2530.)     The   plaintiff 
testifies   that  he  did  not  discover  the  mistake 
;hiu  five  years  prior  to  th'e  commencement  of  the 
There  is  no  direct  evidence  contradicting  his  testi- 
Counsel  for  defendant,  as  contradicting  it,  rely  upon 
ances  showing  that  he  had  opportunity  and   tbe 
'  discovering  the  mistake.     But  he  did  not  avail  him- 
eof,  for  the  reason,  as  we  shall  soon  see,  that  he  was 
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lulled  into  security,  and  the  belief  that  there  was  no  mistake 
ill  the  mortgage,  by  the  acts  of  Starr. 

IV.  It  is  further  insisted  by  counsel  that  plaintiff  was 
])nt  upon  inquiry,  and  charged  with  knowledge  which  he 
might  have  gained  thereby.  But  Starr's  declarations  that  he 
was  bound  to  pay  the  mortgage,  his  promise  to  do  so,  and  his 
])ayment  of  interest  annually  for  a  great  many  years,  all 
known  to  plaintiff,  surely  authorized  the  belief  on  his  part 
that  the  mortgage  covered  the  middle  forty,  and  that  the 
mortgage,  which  it  does  not  appear  he  ever  saw,  d^cribed 
that  tract.  He  could  surely  rely  upon  the  promises  and  acts 
of  payment  on  the  part  of  Starr,  and  was  not,  therefore, 
called  upon  to  make  inquiry  which  would  have  led  to  the  dis- 
covery of  the  mistake.  The  facts  of  the  case  involved  in  the 
points  we  have  discussed  are  argued  at  considerable  length 
by  counsel.  We  think  it  quite  unnecessary  to  discuss,  more 
fully  than  we  have  done,  the  evidence,  as  the  facts  we  have 
found,  as  above  stated,  support  the  conclusions  we  have 
reached,  which  control  the  decision  of  the  case. 

V.  The  university  moves  in  this  court  for  leave  to  file 
here  an  amendment  to  its  answer  and  cross-petition,  praying 
o  A»».^r.       for  a  correction  of  the  mortgage,  and  a  foreclos- 

Kfruew"^'     ure  thereof.     The  motion   must   be  overruled. 

pleadings.  Appeals  in  this  court  are  tried  upon  the  record 
of  the  court  below;  original  pleadings  and  proceedings  are 
never  tiled  or  had  in  this  court. 

VI.  But  we  are  of  the  opinion  that  upon  the  relief 
claimed  in  plaintiff's  petition,  and  in  the  cross-petition 
4.  KQuiTv:       of   the    university     and    its    treasurer,   proper 

hef?pie'iSuBga  relief  may  be  granted  to  the  university.  The 
,H)^  proven  plaintiff  prays  that  the  mortgage  be  reformed, 
and  be  declared  to  be  a  lien  upon  the  middle  forty, 
and  that  defendant  Starr  be  made  personally  liable  for  the 
amount  due  upon  the  mortgage,  and  for  general  relief.  He 
is  entitled  to  this  relief. 

The  treasurer  of  the  university  prays  in  his  cross-petition 
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that  the  mortgage  be  foreclosed.  We  think  that  upon  this 
prayer  we  are  authorized  to  give  the  relief  asked;  and  in 
view  of  the  fact  that  full  relief  cannot  be  given  to  the  plaint- 
iff, and  a  final  settlement  of  the  controversy  be  had,  unless 
the  mortgage  be  foreclosed,  we  conclude  that  equity  requires 
a  foreclosure  of  the  mortgage  in  this  action.  A  decree  will 
tlierefore  be  entered  in  this  court  reforming  and  correcting 
the  mortgage  so  that  it  shall  describe  the  middle  forty  acre 
tract  of  l*nd.  The  mortgage  as  reformed  shall  be  foreclosed, 
and  a  ()er3onal  judgment  shall  be  entered  against  defendant 
Starr  for  the  amount  due  upon  the  mortgage.  The  middle 
forty  shall  be  first  sold  upon  special  execution.  For  any 
balance  remaining  a  general  execution  shall  issue  against 
Starr,  and,  upon  his  property  being  exhausted,  a  special  exe- 
cution shall  issue  for  the  sale  of  plaintiff's  land,  the  west 
forty;  it  being  the  intention  that  plaintiff's  land  shall  not  be 
subject  to  execution  until  all  of  Starr's  property  subject  .to 
execution  be  exhausted.  The  costs  will  be  taxed  against 
Starr.  At  the  option  of  plaintiff,  the  case  may  be  remanded 
to  the  court  below  for  a  decree  in  harmony  with  this  opinion. 

Revbssed. 


Wendt,  Adm'r,  v.  The  Iowa  Legion  of  Honob  bt  al. 

1.  Life  Insurance:  iowa  legion  of  honor:  ghangb of  benbfici art. 
A  member  of  the  Iowa  Legion  of  Honor  may  change  the  beneSciary 
named  in  his  certificate  of  membership,  under  a  provision  to  that  effect 
contained  in  the  constitution  of  the  order,  which  becomes,  by  operation 
of  law,  a  part  of  the  contract  between  the  order  and  the  member;  but 
no  such  change  can  be  made  except  in  the  manner  designated  in  snch 
provision;  and  the  acts  relied  on  in  this  case  (see  opinion)  to  effect  a 
change  of  beneficiaries,  not  being  a  compliance,  nor  an  attempt  to 
comply,  with  such  provision,  are  held  not  sufficient  to  make  such 
change. 


2.  :  :  :  who  m\y  question  validity  of.    Where  a 

member  of  the  Iowa  L  ^gion  of  Honor  had  in  his  certificate  designated 
his  "legal  heirs ''  as  his  beneficiaries,  but  afterwards,  in  a  paper  which 
he  named  his  *' last  will/'  but  which  was  no  will  in  law,  he  named  B.  ai 
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his  beneficiary,  bat  failed  to  comply  with  the  rules  of  the  order  in  effect- 
ing a  change  of  beneficiaries,  held  that  the  right  to  object  to  the  method 
of  the  attempted  change  was  not  limited  to  the  order,  but  that  the 
*'  legal  heirs"  might  object,  for  the  purpose  of  showing  that  no  change 
had  in  law  been  effected,  and  that  tbey  were  entitled  to  the  benefit 

Appeal  from  Hardin  Circuit  Qourt. 

Wednesday,  October  19. 

Action  to  recover  upon  a  certificate  issued  by  defendant 
to  Jacobus  Meyeringh,  plaintiff's  intestate,  showing  that  he 
was  a  member  of  the  Iowa  Legion  of  Honor,  and  that,  at 
his  death,  $2,000  should  be  paid  to  his  legal  heirs.  G.  F. 
Breithaupt  and  the  heirs  of  Meyeringh  intervened  separately, 
claiming  the  amount  of  the  benefit.  Upon  a  trial,  without 
a  jury,  the  circuit  court  rendered  judgment  for  Breithaupt. 
The  heirs  appeal. 

C,  E.  Alhrooky  for  appellants.' 

J.  S.  Roberts  and  F.  Oilman^  for  appellee. 

Beck,  J — The  petition  alleges  that  defendant  is  a  corpora- 
tion, organized  under  the  laws  of  Iowa,  and  doing  business 
as  an  insurance  company,  and  that  it  issued  to  plaintiff's 
intestate  a  certificate,  of  which  the  following  is  a  copy: 

"  The  Grand  Lodge  of  the  Iowa  Legion  op  Honor. 
"  This  certificate,  issued  by  the  authority  of  the  Grand 
Lodge  of  the  Iowa  Legion  of  Honor,  witnesseth  that  Brother 
Jacobus  Meyeringh,  a  member  of  German  Lodge  No.  15  of 
said  order,  located  at  Ackley,  in  the  state  of  Iowa,  is  entitled 
to  all  the  rights  and  privileges  of  membership  in  the  Iowa 
Legion  of  Honor,  and  to  participate  in  the  beneficiary  fund 
of  the  order  to  the  amount  of  two  thousand  dollars,  which 
sum  shall  at  his  death  be  paid  to  his  legal  heirs.  This  cer- 
tificate is  issued  upon  the  express  condition  that  said  Jacobus 
Mej^eringh  shall,  in  every  particular,  while  a  member  of  said 
order,  comply  with  all  the  laws,  rules  and  requirements 
thereof.  In  witness  whereof  the  Grand  Lodsre  of  Iowa  has 
caused  this  beneficiary  certificate  to  be  signed  by  its  grand 
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.  aod  grand  secretary,  and  the  seal  thereof  to  be 
the  16th  day  of  October.  A.  D.,  1883. 

"  0.  S.  Lake,  Grand  President. 
it;     L.  K.  MiLLEB,  Graud  Secretary. 
Lched.] 

the  undersigned,  president  and  recording  secretary 
in  Lodge  Ko.  15,  do  hereby  countersign  this  certifi- 
attacb  the  seal  of  this  lodge  hereunto,  rendering 
valid  and  in  full  force,  this  16th  day  of  October, 
i83.  S.  Blooh,  President, 

it:    E.  T.  Tool,  Kecording  Secretary." 
iched.] 

lath  of  Meyeringh,  and  that  he  was  a  member  of  the 
ion  in  good  standing,  and  other  matters  showing 
t's  liability,  are  alleged  in  the  petition.  The  defend- 
Qot  deny  liability  upon  the  certificate,  and  paid  the 
nto  the  court,  to  be  disposed  of  ae  should  be  directed 
lal  judgment.  Breithaupt  intervened,  claiming  the 
ue  npon  the  certificate,  basing  his  claim  upon  an 
nt  and  transfer  thereof  by  the  pereon  to  whom  it 
d,  under  an  instrument  of  writing  in  the  following 

■wn  handwriting.  God,  amen.  My  last  will.  The 
led,  Jacobus  Meyeringh,  in  1883,  horse-doctor,  in 
declares  herein  that  when  the  undersigned  should 
fe  insurance  policy,  great  $2,000,  No.  6,404,  from 
ober,  1883,  issued,  must  become  to  G.  F.  Breithaupt, 
s  policy. 
!y,  Iowa,  Central  House,  October  17,  1883. 

"  J.  Me:7i<:rinoh,  Horse- Doctor." 
amendment  to  his  petition  of  intervention,  Breit- 
leges  that  he  paid  certain  assessments  in  pursuance 
and  made  by  defendant;  that  such  payments  were 
with  the  terms  of  the  policy,  and  the  by-laws  and 
on  of  defendant,  and  an  oral  agreement  made  by 
venor  and  the  assured.     Jacoba  Clara  Meyeringh, 
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and  other  children  of  Jacobus  Meyeringh,  to  whom  the  cer- 
tiiicate  was  issued,  intervene,  and  claim  the  money  as  his  heirs. 
They  deny  the  claim  of  the  other  intervenor,  and  allege  that 
the  assignment  under  which  he  claims  is  void.  The  circuit 
court  held  that  Breithaupt  is  entitled  to  recover  the  money,  and 
entered  judgment  to  that  effect.  The  plaintiff,  the  administra- 
tor of  Meyeringh,  makes  no  complaint  of  the  decision  of  the 
court  below,  and  does  not  appeal.  The  defendant,  as  has  been 
stated,  paid  the  money  into  court.  No  questions  arise  on 
this  appeal  involving  the  rights  of  these  parties. 

II.  Counsel  for  the  heirs  insist  that  the  money  due  from 
defendant,  the  contract  being  in  fact  an  insurance  upon  the 
life  of  his  clients'  father,  cannot  be  disposed  of  by  his  will; 
and  the  counsel  for  the  other  intervenor  claim  that  it  was 
competent  for  the  assured,  under  the  doctrine  of  the  courts, 
to  change  the  beneficiaries  of  the  insurance,  and  direct  that 
the  money  to  become  due  thereon  should  be  paid  to  others. 
"We  find  it  unnecessary  to  determine  these  questions  of  law, 
for  the  reason  that  we  hold  the  instrument  executed  by  the 
assured,  under  which  the  first  intervenor  claims,  cannot  have 
the  force  and  effect  of  a  will,  and  that,  assuming  the  assured 
could  change  the  beneficiaries,  he  did  not  do  so  in  the  manner 
prescribed  by  the  contract,  and  his  expressed  intention  and 
oral  declarations  did  not  have  such  effect. 

III.  It  cannot  be  claimed  that  the  instrument  executed 
by  the  assured  has  the  force  and  effect  of  a  will.  It  has 
never  been  admitted  to  probate,  and  could  not  be,  for  the  rea- 
son that  it  was  not  witnessed  in  the  manner  prescribed  by  the 
statute.     It  is  needless  to  say  anything  more  upon  this  point. 

IV.  It  cannot  be  denied  that,  under  the  condition  of  the 
contract,  the  assured  could  direct  payment  to  be  made  to  a 

person  other  than  those  named  in  the  certificate 

1.  LiFR  insiir-     ^ 

Legfon^oP  *^  beneficiaries.  The  provisions  of  the  consti- 
chmTeoof  tution  of  defendant  pertainiitig  to  the  subject, 
beneflciary.     ^^^^^^^  familiar  rules  of  the  law,  are  a  part  of  the 

contract,  which  contains  this  section:     "Any  member  hold- 


StrrREUE  COURT  OF  IOWA, 

Weoilt,  Aclm'r,  v.  The  Iowa  Legion  ol  Houor  et  h1. 

neficiarj'  certificate,  desiring  at  any  time  to  make  a 
jction  as  to  its  payment,  may  do  so  by  authorizing 
inge  in  writing  on  the  back  of  his  certificate  in  the 
jreon  prescribed,  attested  by  the  recording  secretary, 
i  seal  of  the  lodge  attached,  and  the  recording  secre- 
11  report  Bueh  action  to  the  grand  secretary."  Tliid 
n  of  the  contract  was  not  complied  with,  and,  indeed, 
!ms  to  have  been  no  attempt  to  comply  with  it.  But 
3ted  that,  as  there  was  an  oral  understanding  between 
red,  Breithaiipt,  and  the  secretary  of  the  subordinate 
which  assured  belonged,  that  the  beneficiaries  were 
in  pursuance  of  the  paper  called  a  will,  and  pay- 
r  assessments  were  made  by' Breithanpt,  this  is  asuf- 
impliance  with  the  requirements  of  the  constitution, 
secretary  Iiad  no  authority  to  assent  to  the  change, 
he  done  so  in  the  form  required  by  the  constitution, 
rould  have  been  void;  and  he  had  no  authority  to 
e  requirement  by  receiving  payments  from  the  inter- 
Jut  it  is  said  that  this  is  a  matter  to  which  defendant 
'  object.  We  think  differently.  While  the  heirs, 
__  during  the  life  of  the  assured,  had  no  right  in 
I"  the  policy,  their  interest  l)eing  nothing  more 
than  in  expectancy,  iijwn  his  death  they  acquired 
?hich  cannot  be  cut  oif  except  in  the  manner  pre- 
jy  the  contract.  If  that  was  not  done,  the  defend- 
i  not,  even  by  positive  consent  after  their  rights  had 
,  by  -act  or  word  do  anytliing  to  defeat  these  rights, 
itrolled  by  the  contract  as  it  was  at  the  death  of 
red.  But  if  it  be  assumed  that  the  defendant  could 
Tcd  the  requirements  of  the  contract  before  the  death 
iceased,  there  is  no  evidence  to  show  that  the  wish 
se  of  assured  to  make  Breithanpt  the  beneficiary,  and 
assessments  were  paid  by  him,  wcio  known  and 
to  by  the  officers  of  defendant. 
9iich  tlie  conclusion  that,  upon  the  facts  of  the  case, 
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the  judgment  should  have  been  for  the  intervenore,  who  are 
the  heirs  of  the  assured,  and  that  there  is  no  evidence  sup- 
porting the  judgment  of  the  court  below.     It  is  therefore 

Bbvessed. 


/ 
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in  such  case,  on  the  grround  that  'Hhe  facts  stated  therein  do  not  entitle 
tiie  plaintiff  to  the  relief  demaaded/'  shoald  be  overruled  as  not  being 
sufficiently  specific.    (Code,  §  2649.) 

2.  Sohool  Districts :  refusal  to  act  on  proposed  change  of  boun- 

daries: MANDAMUS.  The  plaintiff  district,  to  which  the  defendant 
district  formerly  belonged,  proposed,  in  due  form,  to  the  defendant  dis- 
trict a  chaufire  of  boundaries.  The  directors  of  the  defendant  district 
having  failed  and  refused  to  take  any  action  whatever  on  the  proposi- 
tion, held  that  mandamus  would  lie  to  cpmpel  them  to  act.  (Compare 
Hightower  v,  Overhaulser,  65  Iowa,  347.) 

3.  Appeal:  mandamus:  amount  in volvrd.    This  court  has  jurisdiction 

of  an  appeal  in  a  case  of  mandamus ^  to  compel  a  board  of  school  direc- 
tors to  act  upon  a  proposed  chanj^e  of  boundaries,  without  a  certificate 
of  the  trial  judge, — ^it  not  appearing  from  the  pleadings  that  the 
amount  involved  does  not  exceed  tlOO. 

Appeal  from  Carroll  District  Court. 

Wednesday,  October  19. 

This  is  an  action  of  inandamxi%  to  compel  the  directors  of 
the  independent  district  of  Templeton  to  take  action  upon 
a  proposed  change  of  the  boundaries  of  said  district.  There 
was  a  demurrer  to  the  petition,  which  was  sustained.  Plaint- 
iti'  appeals. 

Ben^ajnin  /.  Salinger ^  for  appellant. 

F.  M,  Powers^  for  appellees. 

Rothrook,  J. —  I.     The  demurrer  to  the  petition  was  in 
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words:  "The  defeadantB  demur  to  the  petition  herein 
Anus-  ^'^  npon  the  following  ground;  The  facts  stated 
^-  therein  do  not  entitle  the  plaintiff  to  the  relief 
demanded."  The  action  of  mandamus  is  an 
at  law,  and  is  prosecuted  in  all  respects  as  an  ordinary 
(Code,  ^  3379.)     A  demurrer  in   an  action  at  law 

specify  the  grounds  of  objection  to  the  pleading 
ed  by  the  demurrer.  It  is  not  sufficient  to  state  the 
ion  in  the  terms  of  the  statnte,  as  is  done  in  this  case, 
emurrer  not  being  sufficiently  specitic,  it  should  have 
lisregarded  by  the  oonrt.     (Code,  §  2649.)     The  judg- 

of   the    district   court   must  be   reversed    upon   this 

1 

But  the  plaintiff  seems  to  desire  that  a  ruling  shonld 

ide  by  this  court  as  to  the  sufficiency  of  the  petition, 

,L        and  as  both  parties  have  argued  the  case  upon 

to  act    its  merits,  we  have  thought  it   better  to  deter- 

ot        mine  the  question  actually  involved  in  the  case. 

rJes:       .  ~  ,  .  ,  ■ 

nus.      It  appeiirB   from    the  petition  that  t!ie  territory 

laing  the  defendant  district  formerly  belonged  to  the 

iff,  the  district  township  of   Eden,     The  plaintiff,  by 

ird  of  directors,  made  an  order  that  the  boundaries  of 

vo  districts  be  changed,  and   petitioned  the  board   of 

Drs  of  the  defendant  to  concur  in  said  proposed  change 

undary.  ■  The    defendant's   board  iA  directors  failed, 

ited  and  refused  to  concur  in,  or  to  disapprove  of,  said 

ied  change.      The  prayer  of   the  petition  is  that  the 

lant  be  compelled   to  take  action  in  the  matter.     Wo 

that,  under  the  decision  in  the  case  of  Hightower  v. 

aulaer,  65  Iowa,  347,  the  petitioner  alleges  facts  suffi- 

to  compel  the  defendants  to  take  action.     And,  in  our 

m,  the  plaintiff  is  a  proper  party  to  make  the  demand 

ch  action.     The  cited  case  appears  to  us  to  be,  in  prin- 

the  same  as  the  case  at  bar. 

It  is  contended  by  counsel  for  the  defendant  that 
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the  cause  involves  less  than  $100,  and  that  the  appeal  will 

not  lie,  because  no  question  of  law  is  certified  to 
maudamvs:     this  court  bv  the  trial  judge.     Section  3173  of 

amount  i       /-^    i         i  .  i     i.     .  i  i  . 

involved.  the  Code,  which  limits  appeals  to  this  court  m 
cases  involving  $100  or  less,  has  no  application  to  this  case. 
That  statute  has  reference  only  to  cases  where  the  amount  in 
controversy,  " 0%  shown  hy the  pleadingSy^  does  not  exceed 
$100.  Tlie  petition  in  this  case  does  not  show  that  the 
amount  in  controversy  does  not  exceed  $100.  It  is  plain 
that  an  appeal  will  lie  in  such  case  without  a  certificate  of 
the  trial  judge.  Bevebsed. 
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1.  Appeal:  jurisdiction:  less  than  $100:  questions  op  pact  not 
CONBIDSRBD.  In  cases  where  the  amount  in  controversy  does  not  exceed 
$100,  this  court  has  no  jurisdiction  on  appeal,  except  as  to  questions  of 
law  properly  certified  by  the  trial  jud^.  (Code,  §  3173.)  And  where 
the  question  certified  was  whether  the  evidence  in  the  case,  which  was 
embodied  in  the  certificate,  showed  contributory  negligence  on 
the  part  of  plaintiff,  as  held  by  the  trial  judge,  upon  which  he 
directed  a  verdict  for  the  defendant,  held  that  this  was  a  question  ot 
fact,  and  not  of  law,  and  that  this  covrt  had  no  jurisdiction  except  to 
dismiss  the  appeal. 

Appeal  from  Mahaska  District  Court  —  Hon.  D.  RrAN, 

Jvdge, 

Wednesday,  October  19. 

Plaintiff  brought  an  action  for  the  recovery  of  damages 
for  an  injury  to  a  horse,  caused,  as  he  alleged,  by  a  gravel 
pit,  which  defendant  unlawfully  and  negligently  dug  in  a 
public  highway.  When  the  evidence  was  closed,  the  dis- 
trict court  directed  the  jury  to  find  for  defendant.  The  cause 
involves  less  than  $100,  and  the  trial  judge  signed  a  certifi- 
cate to  the  effect  that  the  determination  of  a  question  of  law 
Vol.  LXXII— 44 
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nvolved  in  the  case,  upon  which  it  is  desirable  to  hare 
opinion  of  this  eonrt. 
okn  F.  Lacey,  for  appellant. 

Iioinaa  S.  Wright  and  Lafferty  <&  Morgan,  for  appellee. 
;eed,  J. — The  certificate  is  as  follows:  "  It  ie  desirable  to 
s  the  opiuioQ  of  the  supreme  court  upon  the  following 
ition,  to-wit:  Does  the  evidence  show  contributory  negli- 
;e  or  want  of  ordinary  care  on  the  part  of  plaintiff  ? 
I  the  evidence  of  the  plaintiff,  being  the  only  evidence  on 
question,  is  in  substance  as  follows:  That  he  was  riding 
g  the  highway  in  which  was  the  obstruction,  being  a  hole 
nding  into  the  highway  eighteen  feet  from  the  west  side 
eof,  and  twenty  feet  long,  and  from  eight  to  twelve  feut 
epth;  that  he  had  passed  said  place  frequently,  and  knew 
he  existence  of  the  hole;  that  on  the  day  of  the  acci- 
;  he  passed  there  going  to  Eddyville,  and,  on  his  return, 
^as  riding  along  the  highway,  and  at  this  point  he  gave 
rlionght  to  the  fact  that  there  was  a  hole  of  this  descrip- 

at  that  point;  tliat  he  was  riding  as  he  had  usually 
en  when  riding  on  the  highway;  that  the  horse  he  was 
ig  was  an  ordinarily  gentle  horse;  that  he  was  riding 
the  traveled  track  on  the  side  nearest  tlTe  hole  or  pit, 
:h  track  was  within  three  and  one-half  feet  of  the  edge 
he  pit.  That  the  horse  made  a  sudden  spring  or  jump- 
he  right,  and  from  the  hole,  and  fell  npon  his  shoulder, 
shoulder-blade  being  broken,  and  it  was  necessary  to  kill 
horse;  that  the  character  of  the  ground  in  every  way  and 
ction  from  the  place  where  the  accident  occurred  was 
I  and  open,  and  there  were  no  other  obstacles  or  obstrne- 
s  visible  at  the  time  on  the  highway,  which  was  sixty 
in  width.     Upon  this  the  court  lield  that  the  plaintiff 

not  in  the  exercise  of  ordinary  care,  and  was  guilty  ot 
;nbutory  negligence,  and  therefore  could  not  recover. 
the  foregoing  statement  of  the  testimony,  tJie  conrt  ccrti- 

that  it  is  desirable  to  have  the  opinion  of  the  supitme 
:t,  as  to  whether  or  not  the  evidence  aforesaid  shows  n 
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want  of  ordinary  care,  or  shows    contributory  negligence 
upon  the  part  of  the  plaintiff,  it  being  the  opinion  of  the 
court  that  such  evidence  fails  to  show  ordinary  care,  and  does 
show  contributory  negligence.      If  such  evidence,  on   the 
contrary,  is  sufficient  to  establish  ordinary  care,  or  fails  to 
show  contributory  negligence  upon  the  part  of  plaintiff,  then, 
upon  the  record  in  this  case,  the  plaintiff  would  have  been 
entitled  to  have  had  his  cause  submitted  to  a  jury.     If  the 
supreme  court  are  of  the  opinion  that  the  court  erred,  then 
the  cause  should  be  remanded  for  a  new  trial;  the  action  of 
the  court  being  based  upon  the  foregoing  testimony  alone." 
When  the  amount  in  controversy  between  the  parties,  as 
shown  by  the  pleadings,  does  not  exceed  $100,  the  cas^  is 
appealable  to  this  court  only  upon  the  certificate  of  the  trial 
judge  that  it  involves  the  determination  of  a  question  of 
law  upon  which  the  opinion  of  this  court  is  desired.     (Code, 
§  3173.)     To  give  tliis  court  jurisdiction,  then,  the  question 
presented  by  the  certificate  must  be  one  of  law,  and  the  court 
has  no  power  to  determine  any  questions  except  those  certi- 
fied.    The  question  presented  by  the  certificate  before  us  is 
whether  the  evidence  shows  that  plaintiff,  at  the  time  of  the 
accident,  was  in  the  exercise  of  due  care  to  avoid  the  injury, 
or  whether  he  was  guilty  of  negligence  contributory  to  the 
injury,  of  which  he  complains.     But  that  is  a  question  of 
fact.     It  is  in  the  nature  of  a  conclusion  or  deduction  to  be 
drawn  from  all  the  circumstances  of  the  occurrence.     The 
question    certified    is   not  whether  the  judge  below    erred 
in  assuming  to  determine  the  question  himself,  rather  than 
to  submit  it  to  the  jury  for  their  determination,  but  whether 
he  determined  it  correctly  on  the  evidence.     It  might  be 
fiaid,perhap8,that  the  plaintiff  had  the  right  to  have  the  ques- 
tion determined  by  the  jury.     Indeed,  that  is  what  the  coun- 
sel has  principally  insisted  upon.     But   as  that  question  is 
not  presented  by  the  certificate,  we  cannot  determine  it.    The 
certificate,  therefore,  does  not  give  this  court  jurisdiction  of 
the  cause;  and   the  only  order  we  can  make  in  it  is  to  dis- 
miss the  appeal.  Dismissed. 
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E  rOBECLOBDRE:  MARSHALITfO  ASSETS.     After  a  fint 

igage  bad  been  placed  on  Bererol  tracU  of  land,  the  mortga^r  sold 
of  the  tracts  to  E.,  vho  agreed  to  pa;  (300  of  the  mortgage,  and 
rest,  and  after  this  all  the  rest  of  the  land  waa  mortgaged  to  pUintr 
to  whom  also  the  6rst  mortgage  was  asgigned.  Plaintiffs  had  foie- 
id  their  second  mortgage  and  the  land  had  been  sold  thereunder,  and 
action  was  brought  to  foredoee  the  first  one.  After  this  action  had 
1  brought  the  mortgagor  eold  his  equity  of  redemption  to  H.  Hild— 
rhat  if  E.  paid  the  (300  and  interest,  as  agreed  b;  him,  he  was 
^led  to  have  the  land  other  than  his  tract  exhaosted  first.  (2)  That, 
i  did  not  so  pay,  a  persona]  judgment  should  be  rendered  therefor 
nst  him,  whieti  shoold  be  a  lien  on  his  land  inferior  to  the  Btst 
^ge.    (3)  That  if  the  mortgage  was  saBs&ed  by  the  sale  of  the 

other  than  E.'a,  H.  was  entitled  to  the  judgment  against  E.  14) 
I:  if  the  lands  other  than  E.'b  did  not  satisfy  the  mortgage,  E.'sland 
Id  be  sold  for  the  balance  remaining.  (5)  That  if  there  still 
tined  a  balance  unsatisfied  it  should  be  enforced  aeainst  E.'s  other 
erty,  to  an  amount  not  to  exceed  the  said  judgment  for  9300  and 
■est.  (6)  That  if  anything  thus  remained  of  the  $300  and  interest 
onld  belong  to  H. 

-: ; ;  rents  and  pbofits.    In  soch  case,  a  receiver 

Dg  been  appointed  under  the  provisions  of  the  mortgage,  who  t^ok 
ands  and  received  the  rents  and  profits,  held  that  the  rents  and 
Is  should  be  applied  to  the  payment  of  the  debt  in  Ihe  same  way 
the  lands  should  themselves  be  applied,  E.'s  rights  and  liabilities 

them  being  the  same  as  though  they  were  funds  arising  from  the 
of  the  land. 

'-  from    Taylor   District  Court — Hos.  John    W. 
Haetey,  Jvdge. 
Wednesday,  Ootobee  19. 

ON  in  chancerj  to  foreclose  a  mortgage.  There  was  a 
of  foreclosure,  bat  it  provides  that  a  part  of  the  land 
I  charged  with  less  than  its  proportion  of  the  mort- 
ibts.     Plaintiffs  appeal. 

on  c6  Thomas,  for  appellants. 

.  Haddock,  for  appellees. 

,  J. — I.     The  undispnted  facts  Qpon  which  the  decis- 
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ion  of  the  case  turns  are  as  follows:     J.  M.  Cobb  and  wife 
1.  equity:       executed  a  mortgage  upon  several  tracts  of  I^iiid 
f ored^ofure :     to  the  Lombard  Investment  Company,  to  secure 
assets.  the  payment  of  $2,500.     Subsequently  they  exe- 

cuted to  the  same  mortgagees  a  second  mortgage  upon  forty 
acres  of  land,  not  included  in  the  other  mortgage,  to  secure 
$400  and  interest.  After  the  execution  of  these  mortgages, 
they  executed,  a  mortgage  to  plaintiff,  to  secure  $1,159.13, 
upon  all  the  lands  before  mortgaged,  referred  to  above.  This 
mortgage  has  been  foreclosed,  and  the  land  sold  thereon. 
Prior  to  the  execution  of  the  last-mentioned  mortgage,  but 
after  the  other  mortgages  above  referred  to  were  executed,  Cobb 
conveyed  forty  acres  of  the  land  covered  by  the  first  mort- 
gage to  the  Lombard  Investment  Company.  Cobb  failed  to 
pay  the  mortgage  debts,  and  abandoned  tlie  land.  After  this 
suit  was  commenced,  he  conveyed  all  the  land,  except  the 
tract  deeded  to  Evans,  by  quitclaim  deed  to  defendant  Had- 
dock, who  intervenes  in  this  action.  After  the  convevance 
of  the  land  to  Evans,  and  the  execution  of  the  mortgage  to 
plaintiffs,  the  mortgages  to  the  Lombard  Investment  Com- 
pany were  transferred  to  plaintiffs. 

II.  Evans  claims,  and  the  court  below  so  held  and 
decreed,  that  the  land  conveyed  to  him  shall  be  discharged 
upon  the  payment  of  $300  and  interest,  which  he  agreed  to 
pay  as  a  part  of  the  consideration  for  the  purchase  thereof. 
Of  this  plaintiffs  complain,  and  whether  this  condition  of  the 
decree  be  correct  is  the  first  question  for  our  determination. 
In  our  opinion  it  is  erroneous.  It  is  the  rule  in  this  state 
that,  when  mortgaged  lands  are  sold  in  several  tracts,  eacli 
must  contribute  ratably  to  the  satisfaction  of  the  mortgage 
debt;  but,  if  a  part  of  the  land  be  not  conveyed,  such  part 
should  be  first  sold  under  the  mortgage,  or  offered  for  sale, 
before  the  other  part  is  offered  for  sale.  Bates  v.  Riiddick^ 
2  Iowa,  425  ;  Barney  v.  Myers,  28  Id.,  472  ;  Tufts  v.  Stan- 
ley, 42  Id.,  628  ;  Iowa  Loan  <&  Trust  Co.  v.  Motoery,  67 
Id.,  118.     These  rules  are  not  denied  ;  but  counsel  insist,  and 
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■t  below  so  held,  that  as  plaintiff  had  knowledge  of 
jement  between  Evana  and  Cobb,  which  bound  the 
ned  to  pay  $300  on  the  mortgage  debt,  an  eqnity 
hich  will  exempt  Evans'  land  from  the  mortgage  iijwn 
t  of  the  $300.  If  the  qjiestion  arose  alone  under 
tgage  given  to  plaintiffs,  possibly  there  might  be 
ound  for  urging  this  position,  though  we  now  dis- 
1  equity  requiring  ns  to  bo  hold.  But.  this  point  we 
t  determine,  for  the  reason  that  the  question  arises 
3  mortgages  given  the  Lombard  Investment  Company. 
f  will  not  be  claimed  that  it  is  competent  tor  the 
[or,  and  his  grantee  to  whom  he  conveys  a  part  of  the 
control  or  affect  the  rights  of  the  mortgagee  by  any 
lut  or  arrangement  for  the  payment  of  a  part  of  the 
^  debt.  Flaiutiff,  as  the  assignee  of  the  mortgages 
e  Lombard  Investment  Company,  takes  them  with  all 
its  held  by  that  company.  His  remedy  therein  mu:-t 
ame  to  which  it  was  entitled. 

Evans  is  entitled  to  have  the  laud  other  than  his 
Id,  or  offered  for  sate,  first.  He  is  entitled  to  uo 
rotection.  But  this  equity  rests  upon  and  is  subject 
lerformance  by  him  of  bis  agreemeut  to  pay  $300  on 
■tgage  assigned  to  plaintiff.  This  agreement  creates 
aal  obligation,  enforceable  by  plaintiffs  as  holders  of 
ptgage.  In  case  Evans  fails  to  pay  the  $300  and 
,  a  personal  judgment  sbocld  be  rendered  against  him, 
hould  be  declared  a  lieu  upon  the  land  conveyed  to 
nior  and  inferior  to  the  mortgages  held  by  plaintiff. 
he  mortgages  are  paid  by  the  sale  of  the  land  other 
Ivans'   tract,  Haddock,  as   the   grantee  of   Cobb,  is 

to  the  benefit  of  the  judgment  against  Evans.  If, 
le  sale  of  the  other  tracts,  a  sum  remains  unpaid, 
land  should  he  sold  therefor ;  and  if,  after  such  sale, 
ce  remains  unpaid  not  exceeding  $300  and  interest,  it 
be  enforced  against  Evaus  personally,  as  by  a  general 
3nt.     In  case  a  sum  less  than  the  $300  and  interest  la 
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collected  in  this  way,  Haddock  shall  be  entitled  to  the  differ- 
ence between  such  sum  and  the  $300  and  interest;  the  purpose 
and  intent  being  that  a  part  of  the  consideration  for  the  pur- 
chase of  the  land  shall  primarily  go  to  the  plaintiffs,  but,  if 
they  are  paid  without  the  necessity  of  applying  the  proceeds 
from  the  judgment  against  Evans  to  their  debt,  that  judg- 
ment, or  any  part  thereof  remaining  unpaid  by  Evans,  shall 
go  to  the  benefit  of  Haddock. 

IV.     In  accord  with  the  provisions  of  the  mortgage  first 
given  to  the  Lombard  Investment  Company,  a  receiver  was 

2.  — : :  appointed,  who  took  charge  of  the  property.   The 

the 


-:  rents 


andproflta.  funds  in  the  hands  of  the  receiver  must  be 
applied  to  the  payment  of  the  mortgage  debts.  Undoubtedly, 
the  purpose  of  the  provision  of  the  mortgage  for  the  appoint- 
ment of  the  receiver  was  to  secure  the  proceeds  from  the 
profits  of  the  land  for  the  payment  of  the  mortgage  debt. 
These  funds  are  to  be  added  to  the  sums  realized  from  the 
sale  of  the  lands,  as  above  described,  and  applied  in  the  same 
manner ;  and  Evans'  liability  and  rights  shall  be  the  same, 
as  to  them,  as  though  they  were  funds  arising  from  the  sale 
of  the  land. 

The  decree  of  the  district  court  will  be  modified  in  accord 
with  this  opinion,  and  the  cause  is  remanded  to  the  court 
below  for  that  purpose.     The  defendants  will  pay  the  costs 

of  this  appeal. 

MoDnrisD  and  Affirmed. 
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1.  Garnishment:  on  justicr's  judgment:  of  debt  out  of  gourtt: 
JURISDICTION  OF  CONSTABLE.  A  judgrmeiit  was  rendered  against  K. 
in  C.  county,  npon  which  an  execution  was  issued,  and  thereander  the 
constable  went  into  W.  county  and  garnished  M.,(the  defendant  herein,) 
who  resided  there,  as  a  supposed  debtor  of  E.  M.  appeared  before  the 
justice  in  C.  county,  and  answered  that  he  was  indebted  to  K.  on  a 
non-negotiable  note,  and  thereupon,  after  notice  to  K.,  and  against  his 
objection,  judgment  was  rendered  against  M.  a«  garnishee.  Before  the 
appearance  of  the  garnishee  the  note  had  been  assigned  to  plaintiff 
herein,  who  brings  this  action  on  the  note.  Held  that  the  constable  had 
no  authority  to  go  into  W.  county  and  levy  on  the  property  of  K.  there, 
which  was  the  legal  effect  of  what  he  did,  and  that  his  acts  therein 
were  void,  and  did  not  bring  the  prox>erty  (the  debt  garnished)  within 
the  jurisdiction  of  the  justice,  and  that  the  judgment  against  the  gar- 
nishee was  therefore  void,  and  did  not  stand  in  the  way  of  plaintiff's 
recovery  against  M.  on  the  note.  (See  opinion  for  cases  followed  and 
distinguished.) 

Appeal  from  Worth  Diatriot  Court — Hon.  Q.  W.  Roddick, 

Judge. 

Wednesday,  October  19. 

Action  on  a  promissory  note.  Judgment  for  plaintiff, 
and  defendant  appeals.  The  amonnt  in  controversy  being 
less  than  $100,  a  single  question  was  certified  upon  which  it 
was  deemed  material  to  have  the  opinion  of  this  court,  which 
is  sufficiently  referred  to  in  the  opinion. 

Stanhury  cfe  Clark^  for  appellant. 

S.  W.  Woodhouae^  for  appellee. 

Seevers,  J. — The  defendant  executed  to  one  Kidder  a 
promissory  note,  which  was  not  negotiable.  An  action  was 
brought  against  Kidder  in  Cerro  Gordo  county,  and  a  judg- 
ment rendered  against  him  therein  by  a  justice  of  the  peace. 
An  execution  was  issued  on  the  judgment,  and  placed  in  the 
hands  of  a  constable  of  Cerro  Gordo  county,  who  went  into 
Worth  county,  where  the  defendant  resided,  and,  by  virtue 
thereof,  "  summoned  the  defendant,  as  a  garnishee,  to  appear 
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before  the  justice  in  Oerro  Gordo  county,  and  answer  as  to 
his  indebtedness  to  Kidder."  In  obedience  to  such  notice  or 
summons  the  defendant  did  appear,  and  answered  that  he 
was  indebted  to  Kidder  in  the  amount  of  said  promissory 
note.  Thereupon  Kidder  was  notified  to  appear  and  show 
cause  why  judgment  should  not  be  rendered  against  tlie 
defendant  as  garnishee.  He  did  appear,  and  asked  that  the 
defendant  be  discharged,  which  was  orerruled,  and  judgment 
i^endered  against  the  defendant.  Before  the  appearance  of 
the  garnishee,  the  note  had  been  assigned  to  the  plaintiff. 
Such  being  the  facts  stated  in  a  question  certified  to  us,  we 
are  asked,  in  substance,  whether  tlie  judgment  against  the 
garnishee  is  void  because  the  justice  did  not  have  jurisdic- 
tion to  render  it.  Whether  the  justice  obtained  jurisdiction 
over  the  defendant  by  his  appearance  we  have  no  occaf^ion  to 
inquire.  The  material  question  is  whether  he  obtained  jur- 
isdiction over  the  subject-matter  of  the  action,  which  was 
the  indebtedness  due  from  the  defendant  to  Kidder. 

A  proceeding  in  garnishment  is  in  the  nature  of  a  pro- 
ceeding in  rem/  and  the  res  or  thing  which  is  the  subject  of 
the  action  must  be  before  the  court.  The  res  in  this  case 
was  the  indebtedness  due  from  the  defendant  Kidder.  We 
are  of  the  opinion  that  it  was  not  before  the  court,  for  the 
reason  that  it  had  not  been  attached  or  levied  upon,  or  seized 
under  the  execution;  for  whatever  the  constable  did  in  Worth 
county  was  absolutely  void.  He  had  no  power  or  right  to  levy 
an  execution  issued  by  a  justice  of  the  peace  in  Cerro  Gordo 
county  on  property  in  Worth  county,  and  the  indebtedness 
*  above  mentioned  was  property.  This  view  is  sustained  by 
Hook  V.  Singjnaster,  62  Iowa,  511,  and  McDonald  v.  Moore^ 
65  Id.,  171.  The  appellant  cites  and  relies  on  Smith  v, 
Dtcksofhy  68  Iowa,  444.  In  that  case  the  jurisdiction  of  the 
justice  of  the  subject-matter — that  is,  the  res — and  of  the 
defendant,  was  conceded.  Besides  this,  there  is  a  material 
difference  in  the  facts  in  that  case  and  the  one  at  bar.  The 
question  asked  must  be  answered  in  the  affirmative,  and  the 
judgment  of  the  district  court  is  Affirmed. 
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1.  Appeal:  equity  case:  all  eyidbnob  must  be  certified:  eti- 

DBNGB  WITHHELD  B7  APPELLEE.  When  a  trial  de  novo  is  desired  in 
this  court,  all  the  evidence  offered  below  must  be  certified.  And  it 
makes  no  difference  that  appellant  shows  by  affidavit  that  the  appellee 
has  possession  of  certain  documentary  evidence  which  he  refuses  to 
furnish  for  the  purpose  of  making  up  the  record;  for  it  must  be  pre- 
sumed  that  proper  and  timely  application  to  the  trial  court  would  have 
resulted  in  the  procurement  of  the  documents.  (See  Loomis  v,  McKen- 
zie,  48  Iowa,  416.) 

2.  Intoxicating  Liquors:  nuisance:  abatement  in  good  faivh 

BEFOBE  INJUNCTION.  Action  s^inst  the  lessor  and  lessee  of  a  build- 
ing to  restrain  a  nuisance  caused  by  selling  and  keeping  for  sale  in  the 
building  intoxicating  liquors.  But  it  appearing  that  prior  to  the 
beginning  of  the  action  the  lessor  had  warned  the  lessee  to  desist  from 
selling  liquors  in  the  building,  and  that  he  did  in  good  faith  desist,  and 
it  not  appearing  that  any  liquors  were  sold  or  kept  for  sale  at  or  after 
the  service  of  the  original  notice  in  this  case,  held  that  the  court  below 
properly  refused  a  preliminary  injunction.  {Judge  v,  Krtbs,  71  Iowa, 
188,  distinguished.) 

Appeal  J^rom  Chickasaw  District  Court — Hon.  L.  O.  Hatch, 

Judge. 

Wednesday,  October  19. 

Action  to  restrain  a  nuisance,  caused  by  selling  and  keep- 
ing for  sale  in  a  certain  building  intoxicating  liquors.  A 
temporary  injunction  was  asked,  which  was  refused,  and  the 
petition  dismissed,  and  the  plaintiff  appeals. 

J.  H.  Powers^  for  appellant. 

No  appearance  for  appellee. 

Sebvers,  J. — It  sufficiently  appears  that  the  building  in 
which  it  is  claimed  intoxicating  liquors  were  sold  and  kept 
for  sale,  thereby  causing  a  nuisance,  which  it  is  sought  in 
this  action  to  enjoin,  belonged  to  Josephine  Sieh,  and  it 
was  leased  to  the  defendant  Brinkman,  who  at  one  time  sold 
intoxicating  liquors   therein.      Mrs.  Sieh,  being  informed 
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that  iatoxicating  liquors  were  being  sold  in  the  building, 
caused  Brinkman  to  be  notified  that  he  must  not  sell  any 
liquors  in  such  building,  and  he  ceased  to  do  so  prior  to  the 
service  on  him  of  the  notice  of  the  pendency  of  this  action. 
Certain  new  leases  were  thereupon  entered  into;  but  whether 
thereunder  Brinkman  entered  or  continued  in  possession  is 
uncertain.  Conceding,  however,  that  he  did,  there  is  no 
evidence'  tending  to  show  any  sales  of  liquor  were  made,  or 
that  it  was  kept  for  sale  on  the  premises,  after  the  execution 
of  tpe  new  leases,  or  after  Brinkman  ceased  to  sell  such 
liquors  as  above  stated.  The  leases  were  introduced  in 
evidence,  but  they  are  not  contained  in  the  abstract.  All 
the  evidence,  therefore,  is  not  before  us,  and  it  is  diflBicult  to 
say  that  the  court  erred  in  refusing  a  temporary  injunction. 
It  appears  by  affidavit  that  the  defendants,  or  some  of  them, 
took  possession  of  the  leases,  and  refused  to  furnish  them  to 
counsel  for  the  plaintiff.  Conceding  this  to  be  so,  it  is 
immaterial.  When  a  trial  anew  is  desired  in  this  court,  it 
is  essential  that  all  the  evidence  introduced  in  the  district 
court  should  be  set  out  in  the  abstract;  and  upon  proper 
application  made  to  the  court,  it  must  be  assumed  that  sucli 
evidence  in  all  cases  can  be  procured  or  supplied.  Loomis 
V.  McKemie^  48  Iowa,  416. 

If,  however,  it  be  conceded  that  the  leases  are  immaterial, 
then  the  question  is  whether  the  court  erred  in  refusing  a 
temporary  injunction,  and  this  depends  on  the  further  ques- 
tion whether  there  was  an  existing  nuisance  at  the  time  the 
action  was  commenced,  or  whether,  conceding  that  one  had 
existed,  it  had  been  voluntarily  and  in  good  faith  abated. 
Counsel  for  the  appellant  cites  and  relies  on  Judge  v.  Krihsj 
71  Iowa,  183;  but  we  think  there  is  a  material  difference 
between  that  case  and  this.  In  this  case,  the  owner  of  the 
building,  when  informed  of  the  nuisance,  took  steps  to  have 
it  abated;  and  this  in  fact  was  done  prior  to  the  commence- 
ment of  this  action.  There  is  nothing  tending  to  show  that 
this  was  not  done  in  good  faith.     Therefore  it  seems  to  us 
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should  not  be  granted  against  the  owner  of  the 
3  appears  to  have  acted  in  good  faith  and  with 
ley  the  law.  In  the  cited  caac,  it  fairly  appears 
idant  was  not  acting  in  good  faith,  and,  besides 
no  pretense  that  the  nuisance  was  abated  until 
imencement  of  the  action  to  abate  or  enjoin. 
it  of  the  district  conrt  must  be 

Affibhed. 
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[The  following  opinions  were  retained  on  petitions  for  re-hearing,  and  4id 
not  come  into  my  hands  in  time  for  insertion  in  their  chronologicai  order.— 
Reporteb.]  ' 
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1.  Cities  and  Towns:  macadamizixg  street:  assessment   upon 
ABUTTING  LOTS:  NOTICE  TO  OWNERS.    The  defendant  city  ordered  the 
street  which  ran  in  front  of  plaintiff's  lot  to  be  macadamized,  and  appor- 
tioned the  cost  thereof  to  the  abutting  lots,  or  parts  of  lots,  according 
to  the  number  of  feet  which  each  fronted  upon  the  improve  ^street,  and 
levied  a  tax  on  each  such  lot,  or  part  of  lot,  accordingly,  without  giving     ii2  sis 
notice  to  the  owners  of  the  lots,  or  an  opportunity  to  be  heard  as  to  the       72  7011 
amount  of  such  levy  in  any  case.    Plaintiff  owned  only  a  portion  of  a     ili_il21 
lot,  and  her  portion  lay  along  the  street,  and  she  claimed  that  the  whole     L||  ^^J. 
lot,  and  not  only  her  portion,  should  bear  the  tax  which  was  assessed      72  "701 
against  her  portion.    Held  that,  under  §  2,  Chap.  45,  Laws  of  1872,  pro-    ^125  36o 
viding  that  the  cost  of  such  improvements  might  be  assessed  "  upon 
the  lots  or  parcels  of  ground,  or  any  part  of  either  of  the  same,  fronting 
or  lying  along  the  street/*  and  under  the  ordinance  of  the  city,  which 
provided  that  the  cost  of  such  improvements  should  be  charged  to  the 
lots,  or  parts  of  lots,  according  to  the  number  of  feet  each  had  fronting 
or  abutting  in  the  improved  street,  the  city  authorities  had  nothing  to 
do  in  levying  the  tax  bat  to  measure  how  much  each  lot  or  part  of  lot 
fronted  on  the  street,  without  inquiring  how  far  back  from  the  street 
the  rights  of  the  several  owners  extended,  and  to  apportion  the  cost 
accordingly;  and  that,  this  being  a  mere  mathematical  calculation, 
notice  and  an  opportunity  to  be  heard  could  not  have  availed  the 
owners  anything,  and  that,  therefore,  no  notice  was  necessary  in  order 
to  make  the  tax  valid.    (See  opinion  for  cases  followed  and  distin- 
guished.) 

Appeal  from  L^e  Circuit  Court, 

Thursday,  December  23,  1886. 

The  plaintiff  seeks  by  this  action  to  recover  from  the  city 
of  Keokuk  certain  taxes  paid  for  macadamizing  a  street, 
which  taxes  were  levied  upon  certain  real  estate  of  the 
plaintiff  abutting  upon  the  street  upon  which  the  improve- 
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IS  made.  Thei-e  waa  a  trial  to  the  conrt  withont  a 
id  a  jndgment  was  rendered  for  tlie  plaintiff  for  the 
claimed.     Defendant  appeals. 

'rson,  Davis  c6  Hagerman,  for  appellant. 

?.  Collins,  for  appellee. 

HOOK,  J. — I.  The  city  oonneil  of  tlie  city  of  Keokuk, 
LOth  day  March,  1882,  ordered  that  Franklin  street, 
city,  be  macadamized  from  Ninth  to  Tenth  streets. 
)rk   was  let  to  a  contractor   at  a  etipiilatcil   price. 

the  progress  of  the  work,  the  city  made  an  appor- 
it  of  the  expense  of  the  work  among  the  owners  of 
tting  property,  by  which-apportionment  they  charged 
:  of  the  improvement,  by  virtue  of  the  contract,  to 

and  parts  of  lots,  according  to  the  number  of  feet 
tach  lot  or  part  of  lot  fronted  on  said  improvement, 
was  apportioned  to  certain  parts  of  lots  owned  by 
F  the  snm  of  $148.70.  At  a  meeting  of  the  city 
on  the  16th  day  of  October,  1882,  the  plaintifl' 
id  before  the  council  by  one  King,  and  presented  a 
1  asking  that  the  contract  tor  macadamizing  be 
d,  and  the  work  discontinued.  At  this  time  the 
onmont  for  the  work  had  been  made.  The  plaiDtlff's 
1  was  referred  to  the  street  committee,  and  at  a  meet- 
d  on  the  9th  day  of  November,  1882,  the  committee 
d  in  favor  of  the  work  as  originally  ordered,  and  at 
ne  meeting  the  tax  upon  plaintiff's  lots  was  levied, 
ork  was  not  finally  completed  until  April  5,  1883. 
Fiintiff  failed  to  pay  the  tax,  and  one  Collins,  acting; 
)an  association  which  held  a  mortgage  on  plaintiif';; 
ty,  paid  the  tax,  because  the  loan  association  was 
ized  by  the  mortgage  to  pay  delinquent  taxes  and 
3  the  amount  in  the  mortgage  debt.  The  payment 
ade  on  the  28th  day  of  November,  1883,  and  at  the 
le  lots  were  about  to  be  offered  for  sale  for  the  pav- 
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ment  of  the  delinquent  tax.  This  sait  was  commenced  on 
the  20th  day  of  October,  1884. 

The  ground  of  complaint  against  the  tax  is  that  the  plaint- 
iff was  entitled  to  notice  of  the  assessment  of  the  tax,  and 
an  opportunity  to  be  heard  before  the  council.  The  plaint- 
iff's counsel,  in  argument,  ilses  this  language:  "There  is 
but  one  question  in  this  case;  and  that  is,  was  the  appellee 
entitled  to  a  notice  of  the  equalization  and  assessment  of 
the  amount  expended  for  this  improvement  before  the  coun- 
cil levied  the  same  as  a  tax?"  And  the  cases  of  Oatch  v. 
City  of  Dea  Moines^  63  Iowa,  718;  Trustees  of  Griswold 
College  v.  City  of  Davenport^  65  Id.,  633;  and  Auer  v. 
City  of  Dubuque^  66  Id.,  660,  are  cited  as  conclusive  of  the 
question  in  favor  of  the  appellee. 

It  is  not  claimed  that  the  lots,  or  rather  parts  of  lots, 
owned  by  the  plaintiff,  are  not  chargeable  with  the  payment 
of  part,  at  least,  of  the  tax  which  was  levied  and  paid  by  the 
loan  association,  the  holder  of  the  mortgage.  The  property 
abuts  upon  the  street  where  the  improvement  was  made,  and 
is  subject  to  a  tax  in  some  amount.  Warren  v.  Henly^  31 
Iowa,  31.  There  can  be  no  escape  from  this  conclusion.  All 
that  the  plaintiff  can  claim  is  an  opportunity  to  be  heard  as 
to  the  amount  of  the  tax.  Now,  if  the  mere  measurement 
of  the  front  of  the  lots  abutting  upon  the  improved  street, 
and  the  mathematical  calculation  of  the  plaintiff's  portion  of 
the  tax,  required  that  notice  be  given  to  plaintiff  of  the  pro- 
ceedings in  the  matter  of  the  assessment  and  levy,  all 
that  such  notice  could  avail  would  be  to  prevent  or  correct 
mistakes  in  the  amount  chargeable  to  plaintiff's  property. 
We  do  not  think  that  a  notice  to  the  owner,  in  a  case  like 
this,  should  be  held  to  be  essential  to  the  validity  of  the 
assessment  and  levy.  It  appears  to  have  been  quite  uni- 
formly held  that  where  the  only  act  necessary  to  ascertain 
the  amount  of  the  assessment  upon  the  property  is  a  plain 
mathematical  calculation,  and  no  discretion  is  left  to  the  city 
coimcil,  no  notice  is  necessary.     Cleveland  v,  Tripp^  13  R. 
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I.,  50;  Olapp  v.  Gity  of  Hartford^  35  Conn.,  66;  Mayor  of 
Baltimore  v.  Johns  Hopkins  Hospital^  56  Md.,  1;  Ha^ar 
V.  Reclamation  Diet.,  Ill  U.  8.,  701;  S.  C.  4  Sup.  Ct.  Eep., 
663;  Gillette  v.  City  of  Denver,  21  Fed.  Eep.,  822. 

The  plaintiff  did  not  own  all  of  the  lot  which  abutted  on 
the  street,  but  she  was  the  owner  of  that  part  of  it  which 
bounded  the  street.     It  is  contended  that  part  of  the  lot  was 
not  chargeable  with  the  whole  of  the  tax,  but  that  the  inte- 
rior part  was  also  chargeable.     But  section  2  of  chapter  45, 
Laws  1872,  provides   that  the  asssessment    may  be  made 
"  upon  the  lots  or  parcels  of  ground,  or  any  part  of  either  of 
the  same,  fronting  upon  or  lying  along  the  street;"  and  the 
ordinance  of  the  city  provided  that  the  expense  and  cost  of 
improvements  of  this  character  should  be  charged  to  the  lots, 
or  parts  of  lots,  "  according  to  the  number  of  feet  each  has 
fronting  or  abutting  "  on  the  improved  street.     All  that  was 
required,  under  the  law  and  the  ordinance,  was  the  lineal 
measurement  of  the  front  of  the  lots,  or  parts  of  lots,  abutting 
on  the  street,  and  the  division  of  the  whole  cost  among  the 
owners  in  proportion  to  the  front  owned  by  each.     There  was 
no  authority,  under  the  law  and  ordinance,  to  institute  an 
inquiry  as  to  how  far  back  from  the  street  the  rights  of  the 
abutting  owners  extended. 

The  facts  in  the  case  of  Gatch  v.  City  of  Des  Moines, 
supra,  upon  which  we  held  that  plaintiff  in  that  case  was 
entitled  to  notice,  were  not  like  the  facts  in  the  case  at  bar. 
In  that  case  the  method  of  ascertaining  the  area  of  property 
chargeable  with  the  tax  was  very  much  more  complicated 
than  in  the  case  at  bar,  and  it  was  provided  by  ordinance 
that  a  committee  of  the  city  council  should  audit  and  correct 
the  estimate;  and  the  tax  was  not  all  required  to  be  levied 
upon  abutting  property,  but  upon  the  whole  area  of  property 
within  a  certain  distance  of  the  improvement;  and  this  area 
was  not  uniform  in  width  on  each  side  of  the  street,  but  was 
varied  by  reason  of  the  alleys  between  the  lots.  And  in  the  case 
of  Trustees  of  Griswold  College  v.    City  of  Davenport, 
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supra^  we  held  that  a  notice  was  necessary,  because  it  was 
discretionary  with  the  city  council  whether  all  of  the  cost 
of  the  improvement  should  be  assessed  to  the  lot  owners* 
And  all  that  was  determined  in  Ait^r  v.  City  of  Duhugue^ 
8uj}7'a,  was  that  it  was  incumbent  on  the  city  to  show  that 
notice  to  the  lot  owner  would  have  been  of  no  avail  to  him ; 
and  that,  as  it  did  not  appear  how  the  assessment  was  to  be 
made,  we  held  the  owner  in  such  case  entitled  to  notice. 

Our  conclusion  is  that  the  assessment  was  legally  made, 
and  it  is  therefore  unnecessary  to  determine  other  questions 
argued  by  counsel.  Kbvkbsbd^ 


_  _  __  I  72    705 
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1.  Contract:  saleofoattle:  false  weights:  estoppel  bt payment: 

settlement:  consideration:  evidence.  Plaintiff  sold  to  defend- 
ant certain  cattle  for  shipment  to  Chicago,  to  be  paid  for  according?  to  their 
weight  at  J.,  apon  deliveiy  there.  The  cattle  were  delivered  and  weighed 
and  paid  for  according  to  weight,  but  plaintiff  protested  that  the  weight 
was  much  too  light,  and  it  was  agreed,  in  settlement  of  this  controversy, 
that  defendant  should  pay  for  the  cattle  according  to  their  weight  at 
Chicago,  according  to  the  weigh-bills  received  there.  These  weigh-bills 
showed  that  the  weight  at  J.  was  too  light,  and  this  suit  was  brought 
to  recover  for  the  difference.    Held — 

(1)  lliat,  although  the  original  contract  was  for  the  deliveiy  of  the 
cattle  at  J.,  and  for  payment  as  per  weight  there,  yet  it  did  not  bind 
plaintiff  to  accept  false  weights. 

(2)  That  payment  according  to  the  false  weight  did  not  estop  plaintiff 
from  recovering  for  the  difference  between  the  false  and  true  weight. 
(Adams  v.  Morton,  37  Iowa,  255.) 

(3)  That  the  controversy  as  to  the  weight  was  a  proper  subject  for  set- 
tlement by  the  agreement  to  accept  the  weight  at  Chicago,  and  that 
that  agreement  was  not  without  consideration. 

(4)  That  under  the  new  contract  plaintiff  was  not  bound  to  prove 
either  the  incorrectness  of  the  weight  at  J.,  nor  the  correctness  of 
that  at  Chicago. 

2,  Continuanoe :  amendment:  immaterial  matter.    An  amendment 

to  a  petition  filed  after  the  evidence  is  all  in,  is  no  ground  for  a  continu- 
ance, where  the  new  matter  is  immaterial,  and  can  work  no  possible 
prejudice  to  the  defendant. 

Vol.  LXXII— 45 
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Appeal  from  Hamilton  Circuit  Court, 

Tuesday,  March  1,  1887. 

Action  at  law  to  recover  the  balance  due  for  cattle  sold  by 
plaintiff  and  his  assignor  to  defendant.  There  was  a  judg- 
ment in  the  circuit  court  for  plaintiff.     Defendant  appeals. 

Martin  <&  Wamhack^  for  appellant. 

Kamrar  <&  Boeye^  for  appellee. 

Bbck,  J. — I.  The  plaintiff  sold  to  defendant  eight  head 
of  cattle  for  shipment  to  Chicago,  and  one  Jacobson  sold  at 

the   same   time  fifteen  head  for  the  same  pur- 

1    CONTRACTS 

sale  Of  cattle:  pose.     The  evidence  tends  to  show  that  by  the 

false  weigbts:  ^  J 

payment:  terms  of  the  respective  sales  the  cattle  were  to 
consfderatiott:  be  delivered  at  Jewell  Junction,  and  the  price 
evidence.  determined  by  their  weight  to  be  ascertained 
there  upon  delivery.  Jacobson  delivered  the  cattle  sold  by 
him,  and,  after  they  were  weighed,  received  the  money  for 
them  according  to  the  weight  thus  shown.  Soon  after,  on 
the  same  day,  plaintiff  brought  his  cattle  to  Jewell  Junction, 
and  he  and  defendant  proceeded  to  weigh  them.  He  tested 
the  scales  by  the  weight  of  his  own  person,  and  declared  to 
defendant  that  the  scales  weighed  light*  largely,  and  denied 
their  accuracy;  but  they  proceeded  to  weigh  the  cattle. 
Plaintiff  protested  against  the  weight,  and  defendant  insisted 
v  that  the  scales  were   accurate.     The   cattle  were  driven  to 

defendant's  pens,  and   before  they  were  paid  for  Jacobson  i 

seems  to  have  become  a  party  to  the  negotiations;  his  cattle 
having  been  weighed  on  the  same  scales  a  short  time  before. 
Plaintiff  claimed  that  the  weights  were  largely*  too  light.  ^ 

Jacobson  seems  to  have  joined  in   the  claim.      Defendant  j 

insisted  to  the  contrary.     It  was  finally  agreed  that  defend-  * 

ant  should  pay  for  the  cattle  by  the  Chicago  weights,  to  be  j 

determined  by  the  weigh-bills  of  the  cattle  received  there,  i 

^rhich  defendant  would  show  to  plaintiff  and  Jacobson  on  ' 
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his  return  from  that  city.  Thereupon  defendant  paid  to 
plaintiff  an  amount  equal  to  the  price  of  the  cattle  according 
to  the  weights  just  taken;  the  balance,  if  any,  to  be  determ- 
ined by  the  Chicago  weights.  After  defendant's  return,  he 
showed  the  Wdigh-bills  to  Jacobson,  from  which  it  appeared 
that  the  cattle  weighed  largely  in  excess  of  their  weights 
taken  at  Jewell  Junction,  as  claimed  by  defendant.  This 
excess,  added  to  the  ''  shrinkage "  caused  by  shipment  to 
Chicago,  of  which  evidence  was  introduced  by  plaintiff,  is 
the  basis  of  plaintiff's  elaim,  amounting  to  $150.  Jacobson, 
before  the  commencement  of  this  action,  assigned  his  elaim 
to  plaintiff. 

II.  It  will  be  observed  that  plaintiff's  right  to  recover 
in  this  action  is  based  upon  the  fact  that  there  was  a  dispute 
and  disagreement  betweeen  him  and  defendant  as  to  the 
actual  weight  of  the  cattle;  plaintiff  insisting  that  the'scales 
at  Jewell  Junetion  did  not  weigh  accurately,  and  the  weights 
shown  by  them  were  incorrect,  while  defendant  maintained 
the  contrary.  This  dispute  was  settled  by  the  agreement 
that  the  question  should  be  determined  by  the  Chicago 
weigh-bills;  defendant  agreeing  to  paj^  for  the  difference,  if 
any  appeared,  and  plaintiff  agreeing,  in  effect,  to  abandon 
his  claim,  should  no  difference  appear  between  the  weights  at 
Jewell  Junction  and  the  Chicago  weigh-bills.  The  contro- 
versy was  a  proper  subject  of  settlement  by  agreement,  which 
the  law  will  favor,  as  it  does  all  settlements  of  controversies 
between  parties  growing  out  of  business  transactions.  The 
consideration  for  this  agreement  is  found  in  the  mutual 
promises, —  that  of  plaintiff  to  forego  any  action  or  proceed- 
ing against  defendant  on  account  of  the  incorrect  weights, 
and  that  of  defendant  to  pay  according  to  the  Chicago  weigh- 
bills.  The  fact  that  the  money  for  part  of  the  cattle  was 
paid  before  the  agreement  was  made  does  not  affect  it,  for 
plaintiff  could  have  maintained  an  action  for  the  false  weight 
at  any  time  after  the  delivery  of  the  cattle  and  payment 
therefor*     See  Adams  v.  Morton^  37  Iowa,  255.      Neither 
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fact  that  the  original  agreement  of  sale  was  coiidi- 
,t  the  cattle  should  be  weighed  at  Jewell  Junction, 
for  according  to  tliose  weights,  defeat  plaintiiT's 
lie  law  will  not  bo  interpret  the  contract  as  to  bind 

0  accept  f»lse  weights,  hut  will  constrne  it  to  mean 
weights  at  Jewell  Junction  should  be  true  and 
By  the  agreement  of  the  parties  for  the  settlement, 
was  to  be  made  according  to  the  Chicago  weigh- 
ese  were  to  determine  the  true  weight.  It  was  not, 
necessary  to  show  that  these  weigh-biUa  were  cor- 
gave  the  true  weight  of  the  cattle.  Defendant 
lid  not  raise  any  question  as  to  their  accuracy,' for 
,nd  received  payment  for  the  cattle  in  accord  with 
ts  shown  by  them, 

itructions  given  by  the  eirenit  court  to  the  jury 
th  these  views.  Those  requested  by  defendant,  and 
re  in  conflict  therewith,  Rnlings  admitting  evi- 
iing  to  show  the  agreement  of  the  parties  to  abide 
iigh-bilU,  and  the  weight  as  shown  by  these  bills, 

1  accord  with  these  views.  And  it  will  be  readily 
I  under  these  doctrines,  it  was  not  necessary  for 
■0  show  that  the  weights  of  the  cattle,  as  shown  by 
at  Jewell  Junction,  were  incorrect, 

Lfter  all  the  evidence  had  been  submitted  to  the 
plainti£F  filed  an  amendment  to  the  petition.  It 
alleges,  with  a  little  more  explioitness  than  tiKe 
\-  original  petition,  the  fact  that  the  weight  of  the 
'■  cattle,  as  shown  by  the  scales  at  Jewell  Junction, 
rect,  and  shows  the  number  of  pounds  the  cattle 
ghed  more  than  the  scales  indicated.  It  also  set^ 
ntract  to  pay  for  the  cattle  according  to  the  Ohicagii 
8,  pleaded  in  the  original  petition.  Defendant 
strike  this  amendment  from  the  files,  and,  nputi 
jn  being  overruled,  to  continue  the  case.  The 
r  a  continuance  was  also  overruled.  Of  these  ml- 
ndant  now  complains,     Whatever   is  contnined  in 
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the  amendment  in  regard  to  the  incorrectness  of  the  weights 
of  the  cattle  at  Jewell  Junction,  not  found  in  the  original 
petition,  as  we  have  shown  above,  is  immaterial,  for  the  reason 
that  proof  of  these  weights  was  not  required  to  establish 
plaintiff's  right  to  recover  upon  the  agreement  to  pay  for 
the  cattle  according  to  the  Chicago  weigh-bills.  The  amend- 
ment, if  erroneously  permitted  to  stand,  could  have  worked 
no  possible  prejudice,  and  was  no  ground  for  the  continuance 
of  the  case. 

The  foregoing  discussion  disposes  of  all  questions  in  the 

case.     The  judgment  of  the  circuit  court  must  be 

Affi&hed. 


Handelun  v.  The  Burlington,  Cbdab  Bapids  &  North- 
ern K't  Co. 

1.  Bailroads:  injury  to  employe:  neglioence  of  co-employe:  code, 
§  ri07.  An  employe  of  a  railroad  company  whose  daty  it  is  to  assist 
in  loadinf^  and  unloadinfc  gravel  cars,  and  to  perform  any  other  service, 
as  required,  in  or  about  the  work  in  hand,  and  to  ride  back  and  forth 
on  the  cars  between  the  gravel  pit  and  the  places  where  the  gravel  is 
distributed  on  the  track,  is  a  person  employed  in  the  operation  of  the 
road,  within  the  meaning  of  §  1807  of  the  Code,  which  gives  to  such 
employes  a  remedy  for  injuries  caused  by  the  negligence  of  co-employes. 
( Compare  Deppe  v.  Chicago^  R.  L  dt  P.  R*y  Co.,  36  Iowa,  52.) 


2. :  :  PROXiMATB  cause:  evidence.    Plaintiff  was  employed 

by  defendant  in  loading  and  unloading  gravel  cars.  While  worldng  in 
front  of  the  locomotive,  it  was  suddenly  put  in  motion,  and  he  went  to 
the  side  of  the  track  while  the  train  passed,  where  there  was  a  narrow 
space  between  the  train  and  a  bank  of.  sand  about  eight  feet  high. 
While  the  train  was  passing,  a  quantity  of  sand  fell  upon  him  from  the 
bank,  forcing  him  against  the  moving  train,  so  that  he  was  run  over  by 
one  of  the  wheels  and  injured.  Held  that  he  could  not  recover  unless 
the  negligence  of  his  co-defendants  in  starting  the  train  was  the  proxi- 
mate cause  of  the  injury;  and  that  whether  it  was  or  was  not  the  prox- 
imate cause  depended  on  whether  he  was  obliged  to  go  under  the  bank 
to  avoid  danger  from  the  moving  train,  and  whether,  if  he  was,  the 
bank  was  such  that  a  dangerous  fall  of  sand  was  reasonably  to  be 
apprehended ;  and  that,  in  the  absence  of  evidence  on  these  points,  the 
court  should  have  ordered  a  verdict  for  defendant. 
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3.  Personal  Izyury  c  froxiuate  cause:  rulb  stated.  On  the  subject 
of  proximate  cause,  the  folIowuif<  langruaj^e  is  used,  arguendo,  in  the 
second  division  of  the  opinion:  '*  While  it  may  not  be  wise  to  attempt 
to  lay  down  any  li^eneral  rule  on  t|^e  subject,  we  think  it  may  safely  be 
said  that,  wherever  one  person  is  compelled  by  the  act  or  omission  of 
another  to  do  some  act  from  which  ii^ury  to  himself  is  reasonably  and 
naturally  to  be  apprehended,  and  injury  does  result  from  it,  such  ix^ury 
should  be  regarded  as  a  consequence  of  the  act  or  omission  of  the  other,'* 
and  Crowley  v,  Burlingtoriy  C.  R.  db  N.  Ry  Co.,  65  Iowa,  658,  is  cited. 

Appeal  fronn  Linn  District  Court. 

Friday,  March  4,  1887. 

Action  for  damages  for  a  personal  injury  sustained  by 
plaintiff  while  in  defendant's  employ  as  a  laborer  on  a  con- 
struction train.  There  was  a  verdict  and  judgment  for 
plaintiff.     Defendant  appeals. 

S.  K,  Tracy^  for  appellant. 

Preston  Bros.^  for  appellee. 

Eeed,  J. — ^The  train  on  which  plaintiff  was  employed  was 
used  for  hauling  sand  and  gravel  from  a  pit,  and  distributing 
the  same  along  the  main  track  of  defendant's  road  for  ballast. 
At  the  time  of  the  accident,  the  .train  was  at  the  pit,  being 
loaded.  A  quantity  of  sand  had  fallen  upon  the  track  in 
front  of  the  engine,  and  plaintiff  and  one  or  two  other 
employes  were  directed  by  the  foreman  to  remove  it.  Before 
they  had  finished  the  work  of  removing  it,  however,  the 
engine  was  put  in  motion,  and  started  forward.  On  one 
side  of  the  track  there  was  a  bank  of  sand  about  eight  feet 
high.  The  space  between  this  bank  and  the  sides  of  the  cars 
was  about  two  feet  wide.  Plaintiff,  in  getting  out  of  the 
way  of  the  engine,  stepped  into  this  space.  After  the  engine 
and  one  or  two  cars  had  passed,  a  quantity  of  sand  fell  from 
the  bank,  striking  and  knocking  him  against  the  moving  cars. 
The  wheels  of  one  of  the  cars  struck  or  passed  over  one  of 
his  legs,  fracturing  the  bone  in  two  places.  Plaintiff  seeks 
to  recover  for  the  injury,  on  the  ground  that  it  was  occasioned, 
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as  he  alleges  in  his  petition,  by  the  negligence  and  careless- 
ness of  the  employes  of  defendant  in  suddenly  putting  the 
locomotive  in  motion,  and  moving  it  and  the  train  forward, 
witliout  first  ringing  the  bell,  or  giving  other  signal  to  indi- 
cate that  they  were  about  to  do  so.  It  is  also  alleged  that 
they  negligently  ran  the  train  upon  him.  There  was  a 
conflict  in  the  evidence  as  to  whether  the  bell  was  rung 
before  the  train  was  started  ;  but  that  was  the  only  contro- 
verted question  of  fact  in  the  case.  Plaintiif  saw  that  the 
train  was  moving  towards  him,  and,  to  avoid  it,  he  stepped 
or  jumped  into  the  space  in  which  he  stood  when  he  was 
struck  by  the  falling  sand.  The  space  was  wide  enough  to 
permit  him  to  stand  clear  of  the  train,  and  he  would  not 
have  been  injured  if  the  sand  had  not  fallen  upon  him^  and 
thrown  him  against  the  cars. 

I.  Counsel  for  defendant  asked  the  court  to  instruct  the 
jury  that,  as  plaintiff  was  not  employed  in  the  work  of 
,  ^     ,  operating  the  train  on  the  railroad,  he  did  not 

1.  BAILHOADS:        X"  O  7 

iliiye^:^ueg-^"  ^^^^^g  ^^  ^^^  ^lass  of  employes  to  whom  the 
fete"^'  '''*"  statute  ( Code,  §  1307)  gives  a  remedy  for  iujur- 
co  e,»i807.  jgg  occasioned  by  the  negligence  of  co-employes  ; 
but  the  court  refused  to  give  such  instruction.  As  stated 
above,  plaintiff  was  employed  on  a  train  which  was  used  for 
hauling  and  distributing  sand  upon  the  track.  He  assisted 
in  loading  and  unloading  the  cars,  and  he  might  be  required 
to  perform  any  other  service  in  or  about  the  work  which  was 
being  done,  and  when  he  passed  between  the  gravel-pit  and 
the  points  on  the  track  where  the  ballast  was  deposited  he 
rode  upon  the  train.  In  the  performance  of  the  duties  of 
his  employment,  he  was  necessarily  exposed  to  all  of  the  ordi- 
nary risks  and  dangers  which  arose  from  the  operation  of  the 
train.  The  statute  was  intended  for  the  protection  and  bene- 
fit of  the  class  of  employes  who,  from  the  nature  of  their 
employment,  are  exposed  to  the  dangers  incident  to  the  oper- 
ation of  the  railroad ;  and  we  think  it  clear  that  employes 
whose  duties  are  of  the  nature  of  those  performed  by  plaint* 
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l>e  itidiided  in  that  class.  The  facts  of  the  case, 
ley  affect  tliis  question,  are  like  those  in  Dej>pe  v. 
?.  /.  .J&  P.  R'y  Co.,  36  Iowa,  52.  The  ruling  of 
t  court  on  the  question  is  ia  accord  with  the  liold- 
.  coiirt  in  that  case. 

unsel  also  asked  the  conrt  to  inBtruct  the  jury  that, 
lediate  and  direct  cause  of  the  injury  was  the  fall- 
,  ing  of  the  sand  from  the  bank,  and  this  was  not 
the  effect  or  consequence  of  the  omission  of  the 
signal  before  the  train  was  started,  plaintiff  could 
r.     It  is  very  clear  that,  unless  it  can  be  said  that 

was  the  natural  and  proximate  consequence  of  the 

complained  of,  plaintiff  is  without  remedy.  The 
whether  the  relation  of  cause  and  effect  existed 
lie  alleged  negligent  act  and  the  injury  was  not 
to  the  jurj*.     We  do  not  say  that  a  case  might  not 

a  somewhat  similar  state  of  facts  in  which  it  could 
tt  the  injury  was  the  consequence  of  the  omission 
J  of.  If  the  plaintiff  had  been  working  upon  a 
julrart,  and  the  locomotive  had  been  suddenly  put 
without  any  signal  hai'ing  been  given,  and  he  had 
)elled  to  jump  from  the  bridge  to  avoid  being  run 
e  engine,  and  had  sustained  an  injury,  it  could  very 
>e  said,  perhaps,  that  the  injury  was  the  natural 
nate  consequence  of  the  act  of  starting  the  engine 
iping  given  tlie  signal.  In  that  case,  the  imme- 
s  of  the  injury  would  be  the  act  of  the  party  in 
from  the  bridge  ;  but,  as  he  was  compelled  to  do 
e  act  of  the  engineer'in  running  the  engine  upon 
lUt  lirst  giving  him  warning  and  an  opportanity 
1  place  of  safety,  it  would  be  an  immediate  conse- 

that  act.     The  injury  would  be  a  result  naturally 

to  be  anticipated  from  the  act.     White  it  may 

"  not  be  wise  to  attempt  to  lay  down  any  general 

rule  on  the  subject,  we  think  it  may  safely  be 

whenever  one  person  ia  compelled  by  the  act  or 
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omission  of  another  to  do  some  act  from  which  injury  to 
liiiuself  is  reasonably  and  naturally  to  be  apprehended,  and 
injury  does  result  from  it,  such  injury  should  be  regarded  as 
a  consequence  of  the  act  or  omission  of  the  other.  Practic- 
ally, that  is  the  doctrine  of  Crowley  v.  Burlington^  C.  B.  <& 
N,  E*y  Go,^  65  Iowa,  658.  Under  this  rule,  if  the  condition 
of  the  bank  had  been  such  that  a  slide  of  sand  from  it  while 
the  train  was  passing,  such  as  actually  occurred,  was  reason- 
ably to  have  been  apprehended,  and  plaintiff,  owing  to  the 
sudden  starting  of  the  train,  and  the  omission  to  give  the 
signal,  had  no  opportunity  to  go  to  a  place  of  safety,  but  was 
compelled  to  go  into  the  space  between  the  bank  and  the 
track  to  avoid  being  run  over  by  the  train,  it  could  be  said 
that  the  injury  was  the  consequence  of  the  negligence  com- 
plained of.  But,  unless  it  could  reasonably  have  been  antici- 
pated that  the  av5cident  which  was  the  immediate  cause  of 
the  injury  would  occur,  and  he  was  compelled  by  the  act  or 
omission  complained  of  to  occupy  that  place,  the  injury 
would,  in  nd  legal  sense,  be  the  consequence  of  the  act  or 
omission.  And  it  seems  to  us  that  there  was  no  evidence  of 
tlie  existence  of  these  facts.  The  case  appears  to  have  been 
tried  upon  the  theory  that  it  was  not  essential  to  plaintiff's 
right  of  recovery  that  they  be  proven. 

Upon  the  state   of  the  proof  when    the   parties   rested, 
plaintiff  had  not  made  out  a  case,  and  the  court  should  have 

given  the  instruction  asked 

Bevessed. 
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GiLBBBT,  Hedge  &  Co.  t.  Thakf  bt  ai_ 
IsdiaDio'sLleti:  whgh  account  globed:  iMTSBVEBisaHOBTOAOE. 
The  account  on  which  a  mechnaic's  liea  was  claimed  amoanted  U>  about 
(800,  and  wa«  carried  along  with  reasonable  continuity  until  AngiiitS, 
1882.  and  thero  was  but  one  other  cbarge,  to-wit,  a  chaqte  of  $i.^b, 
jated  March  27.  1883.  On  November  11,  1882,  more  than  nioeLy  days 
iftec  August  5,  1883,  a  morttra^e  was  executed  on  lie  property.  Held 
lihat,  as  to  the  mortgagee,  the  account  should  be  held  to  cloce  Aagust5, 
1882,  and  not  March  27,  1883. 


'eoree  :  cONBTRucTtoK:  phiobitt  ab  bbtwbeh  uobtoaq^  akd 
mechanic's  lien.  Plaintiffs  brought  their  action  to  foreclose  a 
mechanic's  lien,  making  T.,  the  owner  of  the  property,  and  C,  and  P., 
mortgagees,  partieB  defendant.  The  plaintiffs  and  C.  and  P.  each 
sought  to  have  his  lien  decreed  superior  to  the  others,  the  morlgagees 
mch  filing  crosa-bijls  for  that  purpose.  C,  as  a  defendant  to  P.'s  crost- 
lill,  made  default,  and  on  such  default  a  decree  was  eftt«ied  adjudging 
P.'s  mortgage  to  be  superior  to  his.  Yet  the  decree  as  to  the  mechanic's 
Jen  was  that  it  was  superior  to  P.'s  and  inferior  to  C.'s  mortgage. 
EfeMthat  the  decree  against  C.  on  F.  'b  cross-bill  did  not  have  the  effect 
to  transfer  to  P.  the  rights  adjudicated  to  C,  as  a  superior  lienbolder  ia 
■iie  decree  in  the  principal  cose.  (Compare  head-note  4  in  this  case.) 
[eolianio'g  Lien ;  subsequent  woBTaAOEs:  qood  vaith.  A  mort- 
gage taken  more  than  ninety  days  after  the  last  item  in  an  acconnt  for 
( mecbanic's  lieu,  and  before  the  statement  for  the  lieu  is  filed,  is  an 
ucumbrance  in  goodfdith,  without  notice,  within  the  meaning  of  g  2133 
jf  Miller's  Code,  (providing  that  such  incumbrance  shall  be  superior.) 
ivhere  the  mortgage  is  taken  for  a  valid  consideration,  and  without 
notice  to  the  mortgagee  of  any  intention  to  make  a  claim  for  a  mechan- 

:  :  PRioniTT:  MAnsHALiNO  asbbtb.    On  March  27,  1883, 

plaintiffs  filed  their  cliiini  for  a  mechanic's  lien,  bat  the  last  item  in 
Lheir  account  was  dated  August  5,  18S2,  Wilhin  ninety  days  after  the 
date  of  said  lost  item.  P.  took  a  mortgage  on  the  property.  More  (haa 
□inetj  days  after  said  elate,  but  before  the  statement  was  Sled,  C.  took 
a  mortgage  on  the  property.  Held  that  C.'s  mortgage  was,  under  the 
mechanic's  lien  law,  ajpecior,  and  P.'s  inferior,  to  the  mechanic's  lien. 
but  that  as  to  the  mortgagor's  interest  in  the  property,  over  and  abov« 
the  mechanic's  lien,  P.'s  lien  was  superior  to  C.'s.  In  other  words,  that 
plaintiffs,  by  failing  to  file  their  claim  within  ninety  days  from  s.ud 
last  item,  lost  their  lien  as  to  C,  and  that  C.  was  let  in  as  a  first  lien- 
holder  to  so  much  of  the  mechanic's  tien  as  was  necessary  to  satisfy  his 
ntortgage,  and  that  P.  was  entitled  to  have  his  mortgage  satisGed  out 
of  the  residue  of  tho  proceeds  of  the  property,  aft«r  deducting  the 
amount  of  the  ncclianic's  tien. 


C^  i 
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Appeal  from  Monroe  District  Gov/rt. 

Feiday,  Maech  4,  1887. 

This  is  an  action  in  equity,  in  which  the  plaintiffs  seek  to 
establish  a  mechanic's  lien  for  lumber  furnished  for  buildings 
and  other  improvements  upon  a  tract  of  land  owned  by  the 
defendant  Tharp.  The  defendants  Potter  and  Cox  each  held 
a  mortgage  upon  the  property.  These  mortgages  were  exe- 
cuted by  Tharp.  The  mortgagees  filed  cross-petitions,  assert- 
ing their  mortgage  liens,  and  Tharp  answered  the  cross-bill 
of  the  defendant  Cox  by  claiming  that  it  was  without  consid- 
eration. The  district  court  found  that  a  part  of  the  account 
of  plaintiffs  should  be  established  as  a  mechanic's  lien  against 
the  property,  and  that  it  was  superior  to  Potter's  mortgage, 
and  inferior  to  the  mortgage  held  by  Cox,  and  that  Potter's 
mortgage  was  superior  to  the  Cox  mortgage.  As  to  Tharp's 
defense  against  the  Cox  mortgage,  it  was  held  that  the 
defense  was  not  sustained  by  the  evidence.  The  plaintiffs, 
and  the  defendants  Tharp  and  Potter,  appeal. 

James  Goen^  for  plaintiffs  and  T.  S.  Tharp,  appellants. 

T,  B.  Perry ^  for  Potter,  appellant 

Wm,  A,  Nichol^  for  Cox,  appellee. 

JXoTHEOOK,  J. — I.  The  evidence  upon  the  issue  of  fact  as 
to  the  validity  of  the  Cox  mortgage  is  exceedingly  compli- 
cated and  difficult  to  understand.  It  involves  a  series  of 
loosely  conducted  business  transactions  between  Tharp  and 
the  husband  of  the  mortgagee,  which  it  would  be  next  to 
impossible  to  state  in  writing  in  an  intelligible  manner.  We 
have  given  this  evidence  an  examination  which  has  consumed 
much  time  and  labor,  and  our  conclusion  is  that  the  district 
court  correctly  found  that  the  defense  was  not  sustained  by 
proof. 
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II.     A  question  was  made  as  to  when  the  last  item  of  the 
plaintiifs'  account  for  a  mechanic's  lien  accrued.     The  plaint- 
1.  MECHANIC'S  ^^®  claim  that  the  last  item  of  account,  and  last 
accoun?^"      material  furnished,  was  on  the  23d  day  of  March, 
vlniin^' mort-    1883.     It  appears  from  the  account  that  on  that 
^^^'  day  the  plaintiflfs  furnished  to  Tharp  eighty  feet 

of  flooring  and  ninety -eight  feet  of  stock  boards,  and  the 
price  charged  therefor  was  $4:.4:5.  The  last  item  of  account 
preceding  this  was  on  the  5th  day  of  August,  1882.  The 
court  found  that,  as  against  the  Cox  mortgage,  the  account 
closed  on  the  latter  date.  The  atfida.vit  claiming  a  mechan- 
ic's lien  was  not  filed  until  March  27,  1883.  The  mortgage 
to  Cox  was  executed  on  the  11th  day  of  November,  1882, 
more  than  ninety  days  after  the  last  item  in  the  account,  if 
it  be  held  that  the  account  closed  on  the  5th  day  of  August 
We  think  that  the  court  correctly  held  under  the  evidence 
that,  as  between  the  claimant  for  a  mechanic's  lien  and  the 
mortgagee,  the  account  was  closed  on  the  5th  day  of  August, 
1882.  The  account  then  amounted  to  more  than  $800,  and 
was  carried  along  with  a  reasonable  eontinuity.  There  was 
then  a  lapse  of  over  seven  months,  when  the  last  charge  of 
$4.45  was  made. 

III.     Certain  defaults  were  entered  during  the  progress  of 
the  proceedings  and  before  the  final  trial.     The  defendant 

Tharp  was  defaulted  as  to  the  claim  of  the  plaint- 

2.  DECREE  :  *  * 

p?ioru"^asbe-  ^^^'  ^^  appears  to  have  been  making  common 
gi^eJaiiyme-  ^ause  with  the  plaintiffs  to  defeat  the  Cox  mort- 
chanic'siien.    ^^^^     rpj^^  Potter  mortgage  was  executed  on  the 

31st  day  of  August,  1882.  It  will  be  observed  that  it  is 
prior  in  point  of  time  to  the  Cox  mortgage,  and  within 
ninety  days  from  the  5th  day  of  August,  the  date  of  the  last 
item  in  the  account  for  a  mechanic's  lien.  Potter  filed  a 
cross-bill,  seeking  a  foreclosure  of  his  mortgage,  in  which  he 
made  the  plaintiffs  and  Cox  parties  defendant,  and  claimed 
that  his  lien  was  superior  to  either  of  the  other  liens.  The 
plaintiffs  answered  the  cross-bill,  but  Cox  made  default,  and 
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a  decree  was  entered,  adjudging  Potter's  mortgage  to  be 
superior  to  the  Cox  mortgage.  Appellants  claim  that  this 
was  an  adjudication  that  Cox  could  take  nothing  as  against 
the  Potter  mortgage.  But  we  think  that  decree  should  not 
be  held  to  have  that  effect.  All  through  the  progress  of  the 
case,  or  rather  the  cases,  (for  they  really  involve  issues  suffi- 
cient for  three  or  more  bills  in  chancery,)  it  was  claimed  that, 
as  between  the  mechanic's  lien  and  Cox's  mortgage,  the 
plaintiffs'  lien  should  be  held  inferior;  and  the  decree  entered 
for  Potter  during  the  progress  of  the  case  provided  that  the 
plaintiffs'  claim  was  not  to  be  affected.  There  was,  then,  an 
issue  distinctly  made  and  pending  between  plaintiffs  and  Cox 
as  to  which  lien  was  in  equity  superior.  Potter's  decree  did 
not  affect  this  issue.  It  left  the  question  unsettled  as  to  the 
priority  of  the  plaintiffs'  lien  and  the  lien  of  Cox.  We  think, 
in  view  of  the  complication  of  the  record,  and  the  manner 
in  which  the  cause  was  conducted  and  tried  in  the  court 
below,  and  in  view  of  what  we  regard  as  the  equitable  rights 
of  Cox,  that  it  would  be  grossly  unfair  and  inequitable  to 
hold  that  her  mortgage  was  practically  disposed  of  and  wiped 
out  by  the  decree  in  question.  It  appears  from  the  record 
tliat  what  is  now  claimed  for  this  decree  was  presented  to  the 
court  below  after  the  case  was  finally  decided,  and  upon  a 
reconsideration  of  the  case.  We  think  there  is  nothing  in 
the  decree  which  requires  us  to  hold  that,  if  Cox's  lien  is 
superior  to  the  lien  of  the  plaintiffs,  such  a  holding  should 
not  operate  in  favor  of  Cox,  but  in  favor  of  Potter.  There 
might  be  good  ground  for  holding  that  the  rights  of  Cox  to 
priority  were  adjudicated  if  tliese  proceedings  had  been  by 
independent  action.  But  the  rights  of  the  parties  ought  not 
to  be  disposed  of  by  a  decree  pending  these  actions,  when  out 
of  the  inexplicable  confusion  of  the  record  one  fact  stands  out 
prominent,  which  is  that  all  three  of  the  lienholders  were  at 
all  times  seeking  to  establish  their  liens  as  paramount  to  the 

others. 

IV.     It  is  provided  in  section  2133  of  Miller's  Code  that, 
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if  a  principal  contractor  fails  to  file  a  verified  statencient  for 

8.  MECHANIC'S  »  Hsn  within  ninety  days  from  the  date  on  which 

quent  mort-     the  last  of  the  material  was  furnished,   his  lien 

gkffe  *  flrood 
ith."  will   be  junior  to  the   rights   of  purchasers   or 

incumbrancers  in  good  faith,  without  notice,  whose  rights 
accrued  after  ninety  days,  and  before  any  claim  for  the  Hen 
was  filed.  The  mortgage  to  Cox  was  not  taken  until  more 
than  ninety  days  from  the  last  item  of  the  account.  It  is 
claimed  that  the  mortgagees.  Cox  and  Potter,  did  not  show 
that  they  were  good  faith  incumbrancers  without  notice.  We 
have  found  that  the  mortgage  executed  to  Cox  was  founded 
upon  a  different  consideration;  and,  as  to  the  Potter  mort- 
gage, the  proof  shows  that  his  mortgage  was  founded  upon  a 
loan  of  money  to  Tharp.  These  facts  show  that  the  mort- 
gages were  taken  in  good  faith,  and,  as  we  understand  the 
testimony  of  Mrs.  Cox,  she  stated  that,  when  she  took  her 
mortgage,  she  had  .no  notice  of  any  intention  to  assert  a 
mechanic's  lien  upon  the  property.  As  we  hold  that  the 
mechanic's  lien  was  superior  to  the  Potter  mortgage,  the 
question  as  to  notice  of  the  lien  to  him  becomes  iminateria]. 
V,  We  come  now  to  the  main  question  in  the  case.  It 
will  be  remembered  that  the  Potter  mortgage  was  executed 

.    within  ninety  days  from  the  date  of  the  last  item 

marahaUDg      ^^  materials  furnished  by  the  plaintiffs.     Under 
assets.  ,j.]jg  statute,  the  mortgagee'  was  bound  to  take 

notice  of  the  rights  of  the  materiai-men  to  assert  a  mechan- 
ic's lien.  The  mechanic's  lien  was  filed  March  27, 1883,  and 
we  hold  that  it  is  a  lien  prior  and  superior  to  the  Potter 
mortgage.  This  determines  the  question  of  priority  between 
these  two  parties.  But  the  Cox  mortgage  was  not  executed 
until  after  ninety  days  from  the  last  item  of  material  fur- 
nished. There  was,  then,  under  the  statute,  no  constructive 
notice  to  Cox  of  the  mechanic's  lien,  because  the  ninety  days 
had  elapsed,  and  the  account  or  statement  for  a  lien  was  not 
then  filed.  The  mechanic's  lien  was  therefore  not  superior 
to  the  Cox  mortgage;  and,  as  the  Potter  mortgage  was  inte- 
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rior  and  junior  to  the  mechanic's  lien,  it  seems  to  us  it  follows 
that  to  the  extent  of  the  mechanic's  lien  the  Cox  mortgage  is 
the  first  lien.  This  position  must  be  correct,  because  the 
question  is  not  between  the  liens  of  the  two  mortgages.  The 
Potter  mortgage  is  junior  to  the  mechanic's  lien,  and  cannot 
be  held  to  aflfect  the  interest  created  by  the  mechanic's  lien 
on  the  property.  Potter  never  had  a  mortgage  upon  this 
interest.  Suppose  he  had  foreclosed  his  mortgage  by  an 
independent  action  against  Tharp;  he  would  have  acquired 
by  such  foreclosure  just  the  interest  that  Tharp  had  when  he 
made  the  mortgage,  and  the  mechanic's  lien  interest  would 
still  have  been  good  against  his  title.  Then,  if  Cox  had  fore- 
closed, making  parties  of  all  persons  interested,  it  would  liave 
been  decreed  that  his  mortgage  was  superior  to  the  mechan- 
ic's lien.  Such  a  decree  would  deprive  Potter  of  no  right. 
It  is  true,  being  a  party,  he  might  insist,  as  he  insists  now, 
that  the  fact  that  the  Cox  mortgage  is  superior  to  the  mechan- 
ic's lien  should  be  held  to  create  a  right  in  him  by  i-eason  of 
the  Cox  mortgage;  but  this  would  be  the  creation  of  a  lien 
in  his  favor  which  he  never  acquired  by  contract  or  other- 
wise. The  measure  of  his  rights  is  a  lien  upon  the  property 
after  the  mechanic's  lien  is  satisfied;  and,  by  the  plain  pro- 
visions of  the  statute,  the  plaintiffs  lost  their  right  to  a  lien, 
as  against  the  Cox  mortgage,  by  failing  to  file  the  same 
within  ninety  days.  These  were  the  views  of  the  district 
court  as  to  the  rights  of  the  parties,  and  we  think  they  were 
correct.  These  views  find  support  in  the  cases  of  Day  v, 
MwnsoThy  14  Ohio  St.,  488,  and  Sitnon  v.  Openheimery  20 
Fed.  Kep.,  553. 

Affibmed. 
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Stahl  v.  Beown,  Adm'b,  kt  al. 

1.  Estates  of  Decedents :  poweb  of  heirs  to  bind  admikistbator. 

The  heirs  of  an  estate  have  no  power,  before  the  appointment  of  the 
adtninistrator,  to  create  by  agreement  a  charge  on  the  personal  estate, 
which  will  be  bindinflr  upon  the  administrator  when  appointed.  And 
so,  where  the  heirs  agreed  with  one  having  a  claim  against  the  estate 
for  supporting  the  decedent  to  submit  the  cUiim  to  arbitrators,  held 
that  the  award  of  the  arbitrators  could  not  be  enforced  against  the 
administrator  subsequently  appointed,  because  the  personal  estate 
descended  to  the  administrator,  and  not  to  the  heirs;  {Haynes  v,  Harris 
33  Iowa,  516,  and  Phinney  v.  Warren,  52  Id.,  333;)  and  it  is  immater- 
ial that  the  personal  estate  was  ample  to  pay  the  award  after  satisfying 
all  other  demands  against  the  estate. 

Appeal  from  Jasper  Circuit  Court. 

Satubday,  March  5,  1887. 

Plaintiff  and  the  defendants,  except  Alex.  Brown,  are  the 
children  and  heirs  at  law  of  Martha  Wilson,  deceased,  late  of 
Jasper  county.  The  said  Martha  Wilson  died  intestate  on 
the  16th  of  February,  1884.  For  some  months  before  her 
death,  she  lived  with  plaintiif  and  her  husband,  and  after 
her  death  they  made  a  claim  for  compensation  for  her  board, 
and  for  their  services  in  nursing  and  caring  for  her  during 
her  last  sickness.  On  the  9th  of  April  of  the  same  year  all 
of  the  heirs  signed  a  written  instrument,  by  which  they 
agreed  to  submit  the  claim  of  plaintiff  for  caring  for  and 
maintaining  her  mother  to  two  arbitrators,  one  of  whom 
was  to  be  chosen  by  plaintiff  and  the  other  by  one  ot  the 
other  heirs.  It  was  stipulated  that  the  arbitrators  who 
should  be  chosen  should  pass  upon  the  claim,  and  fix  the 
amount  which  should  be  paid  to  plaintiff  in  satisfaction 
thereof;  but  that,  if  they  should  not  be  able  to  agree,  they 
should  choose  an  umpire.  It  was  also  stipulated  that  the 
award  should  be  final  and  binding  upon  the  parties,  that  no 
appeal  should  be  taken  therefrom,  and  that  no  judgment 
should  be  rendered  thereon.     Plaintiff's  husband  also  signed 
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the  instrument.  The  claim  filed  before  the  arbitrators  was 
the  joint  claim  of  plaintiff  and  her  husband.  The  arbi- 
trators nominated  in  the  instrument  proceeded  to  hear  the 
evidence  offered  in  support  and  resistance  of  the  claim,  and 
they  signed  an  award,  fixing  the  amount  which  should  be 
paid  plaintiff  at  $754.50.  On  the  next  day  after  the  award 
was  signed,  however,  and  before  it  had  been  delivered  to  any 
of  tlie  parties,  one  of  the  arbitrators  erased  his  name  from 
it,  and  declared  that  he  would  not  assent  to  it.  But  an 
umpire  was  not  chosen,  nor  was  anything  further  done  under 
the  submission.*  The  award  was  signed  on  the  18th  of 
December,  1884:,  and  on  the  19th  of  the  same  month  plaint- 
iff's husband  assigned  to  her  all  his  interest  in  the  claim, 
which  was  filed  with  the  arbitrators.  Soon  after  this,  the 
defendant  Alex.  Brown,  on  the  application  of  some  of  the 
heirs,  was  appointed  administrator  of  the  estate  of  Martha 
Wilson.  The  plaintiff  thereupon  brought  this  action  for 
the  enforcement  of  the  award,  and  she  prayed  in  her  peti- 
tion that  the  administrator  be  required  to  pay  the  amount  of 
the  award  out  of  the  assets  of  the  estate.  The  heirs  answered 
that  plaintiff  was  not  the  owner,  at  the  time  of  the  submis- 
sion,* of  the  claim  submitted  to  and  passed  upon  by  the  arbi- 
trators; also  that  their  signatures  to  the  agreement  for  the 
submission  of  the  claim  were  obtained  by  the  fraud  of 
plaintiff's  husband,  and  that  the  arbitrator  chosen  by  her 
had  a  pecuniary  interest  in  the  claim.  They  also  alleged 
that  the  award  was  never  completed.  The  administrator 
answered  that  the  parties  who  signed  the  agreement  to  arbi- 
trate had  no  power  to  bind  the  estate,  and  that  it  was  not 
bound  by  the  award.  The  circuit  court  entered  judgment, 
establishing  the  award  as  a  claim  against  the  estate,  and 
directed  the  administrator  to  pay  the  amount  thereof  out  of 
the  assets.     The  administrator  and  heirs  appeal. 

Ryan  c&  McElroy  and  Cook  <&  Patterson^  for  appellants. 

Stahl  Bros,  and  Winslow  <&  Varnum^  for  appellee. 
Vol.  LXXII— 46 
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Hekd,  J. — -Tlie  caase  was  tried  in  the  circuit  court  as  an 
equity  actiou,  and  is  triable  de  novo  in  this  court.  We  find 
it  unnecessary  to  consider  the  questions  which  arise  under 
the  answer  of  the  heirs;  for,  in  our  opinion,  the  award  is 
not  binding  either  on  the  administrator  or  the  estate.  There 
is  no  stipulation  in  the  agreement  for  the  submission  of  the 
claim  to  the  arbitrators  as  to  the  fund  out  of  which  the 
award  should  be  paid;  but  the  understanding  undoubtedly 
was  that  it  should  be  paid  out  of  the  assets  of  the  estate. 
There  is  no  claim  that  the  heirs  became  individually  liable 
for  the  amount;  nor  is  there  any  stipulation  in  the  contract 
that  they  should  pay  the  amount;  and  plaintiflf  does  not 
ask  for  any  relief  of  that  character  against  them.  Her  claim, 
if  she  has  any,  is  against  the  estate;  and  the  only  assets  of 
the  estate,  as  we  understand,  is  certain  personal  property. 
By  the  arbitration,  then,  the  parties  sought  to  have  deter- 
mined the  amount  which  was  due  to  plaintiff  from  the  estate, 
and  to  appropriate  an  amount  of  its  assets  sufficient  for  the 
payment  of  the  amount  which  should  be  awarded  to  that 
object.  But  the  heirs  had  no  power  to  do  that.  The  estate 
had  not  yet  been  administered  upon.  But  the  time  within 
which,  under  the  statute,  administration  might  be  granted, 
had  not  yet  expired.  It  will  be  observed,  also,  that  it  was 
not  stipulated  in  the  agreement  that  the  estate  should  not  be 
administered  upon,  nor  that  it  was  entered  into  for  the  pur- 
pose of  avoiding  the  cost  of  administration;  and  we  do  not 
determine  the  question  whether  the  heirs  could  have  pre- 
cluded administration  by  an  agreement  to  that  effect,  for  no 
such  question  arises  in  the  case.  When  the  agreement  was 
signed,  the  estate  was  subject  to  be  administered  upon;  and 
while  it  was  in  that  condition  the  heirs  had  no  power  to  make 
any  disposition  of  the  assets.  Neither  had  they  the  power  to 
bind  it  by  any  contract  with  reference  to  the  establishment 
or  allowance  of  claims  against  it.  The  heirs  take  no  title  to 
or  ownership  of  the  personal  property  of  the  estate  while  it 
is  subject  to  administration;  but  it  descends  to  the  adminis- 


SUPPLEMENT.  723 


Atwood  V.  Brown  et  a1. 


trator  npon  his  appointment.  Haynea  v.  Harris^  33  Iowa, 
516;  Phinney  v.  Warren^  62  Id.,  333.  And  the  statute 
provides  the  manner  in  which  claims  against  the  estate  may 
be  established  and  allowed,  which  is  by  allowance  by  the 
administrator,  or  by  proof  upon  a  hearing  by  the  court. 
Code,  §§  2408-2417,  inclusive.  If  the  heirs  could,  in 
advance  of  administration,  bind  the  administrator  by  sub- 
mitting claims  against  the  estate  to  arbitration,  it  would  be 
an  easy  matter  in  any  case  to  secure  the  allowance  of  doubt- 
ful or  even  fraudulent  claims,  and  the  rights  and  interests  of 
other  claimants  might  by  that  means  be  greatly  prejudiced. 
And  it  can  make  no  diflTerence  that  in  this  case  the  estate  is 
suflScient  to  pay  all  claims  against  it,  including  the  one  in 
question,  so  that  no  interests,  except  those  of  the  heirs,  are 
affected  by  the  proceeding.  The  question  is  whether  tlie 
administrator  can  be  bound  by  the  action  of  the  heirs  with 
reference  to  the  claim  prior  to  his  appointment,  and  we 
think  it  entirely  clear  that  he  cannot  be  so  bound. 

The  judgment  will  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  circuit  court  to  enter  an  order  dismiss- 
ing plaintiff's  petition;  or,  if  the  parties  so  elect,  such  judg- 
ment will  be  entered  in  this  court.  Bbvbbsbd. 
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1.  Trespass:  wrongful  levy:  discharge  op  one  wrong-doer dis- ^— ^ 
CHARGES  ALL.  An  occord  and  satisfaction  by  one  of  several  wron^r- 
doers  is  a  satisfaction  as  to  all.  (Turner'  r.  Hitchcock,  20  Iowa,  310.) 
Accordinfifly,  where  a  sheriff,  by  order  of  the  execution  credit'Or,  who  had 
given  an  indemnifying  bond,  wrongfully  seized  and  sold  a  stock  of 
goods,  and  the  owner  had  brought  suit  on  the  indemnifying  bond,  and 
the  suit  had  been  settled  and  satis&ction  made  accordingly,  held  that 
the  execution  creditor  was  a  joint  wrong-doer  with  the  sheriff,  and  that 
the  accord  and  satisfaction  made  by  the  execution  creditor  would  bar 
an  action  against  the  sheriff  on  his  official  bond  for  any  conversion  of 
the  goods  under  the  wrongful  levy,  even  though  a  portion  of  the  pro- 
ceeds were  applied  to  the  satisfaction  of  other  claims  held  by  the  sheriff 
at  the  tioie  against  the  execution  debtor. 
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Appeal  from,  Monroe  Circuit  Court. 

Satuedat,  Magch  5, 1887. 

This  is  an  action  upon  the  official  bond  of  T. 
BlierifT  of  J^onroe  county,  for  damages  alleged  to 
suBtaiDed  by  plaintiff  by  reason  of  the  wrongful 
execution  upon  a  stock  of  merchandise.  There 
by  jury.  When  the  evidence  for  the  plaintiff 
introduced,  the  defendants  moved  the  court  to  tal 
from,  the  jury,  and  render  judgment  for  the  i 
The  motion  was  suBtained.     Plaintiff  appeals. 

John,  F.  Lacey  and  M.  L.  Dasldell,  for  appella 

Jas.  D.  Oamhle,  for  appellees. 

RoTHROOK,  J. — It  appears  from  the  record  tha 
retsoQ  was  engaged  in  the  mercantile  business  at 
and  that  he  was  indebted  to  Schweitzer,  Beer  &  • 
judgment,  upon  which  an  execution  was  issned  am 
the  bauds  of  the  defendant  Brown,  as  sheriff.  . 
made  on  Garretson's  stock  of  goods.  The  plain 
claims  to  be  the  owner  of  the  goods,  by  virtue 
sale  and  chattel  mortgages,  and  the  sheriff  took  ai 
fying  bond  from  Schweitzer,  Beer  &  Co.,  in  th 
$1,000,  for  the  benefit  of  th©  plaintiff.  The  sheri 
whole  stoclc  of  goods,  excepting  about  $300  wo 
were  returned  to  Garretson,  and  applied  the  proceedi 
in  payment  of  said  execution  and  two  other  ex& 
small  amounts,  and  in  discharge  of  a  lien  on  th 
rent  of  the  store  building,  and  in  payment  of  the  i 
had  accrued  in  making  the  sale.  The  plaintiff 
action  upon  the  indemnifying  hond.  A  trial  w; 
the  jury  returned  a  verdict  for  the  plaintiff  f( 
amount  of  the  bond.  The  jury  also  found  special 
goods  levied  upon  were  worth  $2,500,  and  that  \ 
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were  returned  to  Garretsoa.  A  judgment  was  rendered  on  the 
verdict  for  $1,200;  that  being  the  amount  of  the  indemnify- 
ing bond,  with  interest.  After  the  verdict  in  that  case  was 
returned,  the  plaintiff  filed  a  supplemental  petition,  in 
which  she  claimed  that  she  was  equitably  entitled  to  recover 
of  Schweitzer,  Beer  &  Co.  the  full  value  of  the  goods,  as 
shown  by  the  verdict  of  the  jury,  and  that  defendants  in 
that  action  were  liable  to  pay  the  balance  of  $2,000,  after 
deducting  the  amount  recovered  on  the  bond.  Afterwards, 
a  settlement  of  that  suit  was  made,  in  connection  with 
another  action  brought  by  Garretson  against  Schweitzer, 
Beer  &  Co.  By  that  settlement,  the  plaintiff  was  paid  the 
full  amount  of  the  judgment  on  the  indemnifying  bond  and 
costs  of  the  action,  and  the  supplemental  petition  was  dis- 
missed. The  settlement  was  in  writing,  and  was  in  full  of 
all  matters  growing  out  of  the  levy  and  sale  of  the  stock  of 
0  goods. 

By  this  action  on  the  sheriff's  bond,  the  plaintiff  claims 
that  the  indemnifying  bond  was  insufficient  to  indemnify 
her,  and  that  the  goods  were  of  the  value  of  $5,000,  and  that 
the  sheriff  and  his  sureties  are  liable  in  damages,  because 
the  sheriff  negligently  and  wrongfully  took  a  bond  grossly 
insufficient  in  amount  to  secure  the  plaintiff.  It  is  further 
averred  in  the  petition  that  the  sheriff  did  not  exercise 
proper  diligence  and  care  in  the  preservation  and  lawful 
disposal  of  the  property  levied  upon;  that  he  wrongfully 
sacrificed  a  large  amount  of  said  property;  that  he  levied 
upon  more  than  fifty  per  cent  in  value  of  property  over  and 
above  the  execution  in  his  hands;  that  such  excessive  levy 
constituted  oppression  in  office. 

The  defendant  answered  the  petition  at  great  length.  It  is 
unnecessary  to  set  out  the  averments  of  the  answer.  It  is 
alleged,  in  substance,  therein,  that  the  plaintiff  has  no  cause 
of  action  upon  the  official  bond  of  the  sheriff,  because  she 
elected  to  bring  her  action  upon  the  indemnifying  bond 
against   Schweitzer,   Beer    &   Co.,   and,   having    recovered 
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thereon,  and  afterwards  made  a  full  settlement  with  Schweit- 
zer, Beer  &  Co.,  and  discharged  them  from  all  liability  to 
her  by  reason  of  the  levy  upon  the  goods  and  the  sale 
thereof,  said  discharge  precluded  her  from  maintaining  any 
otlier  action  against  any  other  party  engaged  in  the  seizure 
and  sale  of  the  goods. 

It  appears  from  the  evidence  that  the  sheriff  levied  the 
execution  upon  the  goods  by  the  express  order  of  the  attor- 
neys of  Schweitzer,  Beer  &  Co.,  and  that  the  sale  thereof 
was  made  upon  that  execution  by  direction  of  said  attorneys. 
The  plaintiff  being  the  owner  of  the  goods,  the  levy  and  sale 
were  a  trespass,  for  which  all  persons  engaged  therein  were 
jointly  liable,  and  Schweitzer,  Beer  &  Co.  were  not  only 
parties  to  the  original  seizure,  but,  by  giving  the  indemnify- 
ing bond,  they  authorized  the  sheriff  to  continue  the  wrong 
by  holding  and  selling  the  goods.  It  is  a  familiar  rule  of 
the  law  that  an  accord  and  satisfaction  by  one  of  several 
wroag-doers  is  a  satisfaction  as  to  all.  Turner  v,  Hitchcock^ 
20  Iowa,  310;  Metz  v.  Soule,  40  Id.,  236.  Counsel  for  the 
plaintiff  does  not  question^this  rule,  but  insists  that  Schweit- 
zer, Beer  &  Co.  were  not  parties  to  the  wrongful  Belling  of 
more  goods  than  were  necessary  to  satisfy  their  execution, 
and  were  not  liable  in  damages  for  the  wrongful  application 
of  part  of  the  proceeds  to  the  satisfaction  of  other  executions 
received  by  the  sheriff  after  the  levy.  But  the  plaintiff  does 
not  seek  by  her  petition  to  recover  on  account  of  the  wrong- 
ful application  of  the  proceeds  of  the  sale  in  discharge  of 
the  other  executions.  The  action  is  founded  on  the  wrong- 
ful levy  of  the  execution  of  Schweitzer,  Beer  &  Co.  only. 
Besides,  the  indemnifying  bond  recites  that  the  execution 
was  levied  upon  "all  the  stock  in  trade"  of  Qarretson;  and 
Schweitzer,  Beer  &  Co.  bound  themselves  for  all  damages  to 
any  claimant  of  the  property  in  consequence  of  the  "  seizure 
and  sale  thereof."  They,  therefore,  were  parties  to  the 
alleged  wrongful  seizure  and  sale  of  all  the  goods,  no  matter 
to  what  purpose  the  proceeds  of  the  sale  were  applied. 
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The  plaintiff  was  not  bound  to  bring  an  action  upon  the 
indemnifying  bond.  She  might  have  brought  an  action  for 
replevin,  or,  possibly,  an  action  for  damages  for  the  trespass; 
but,  whatever  proceeding  she  might  have  seen  fit  to  adopt,  the 
ground  of  her  action  was  the  wrongful  seizure  and  sale  of 
lier  goods;  and,  having  recovered  from  part  of  the  joint 
wrong-doers,  and  discharged  them,  the  payment  and  discharge 
operate  as  a  release  of  the  others.  Affibmbd« 
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EjlBbison  v.  "Wilmering. 

1.  Bedemption:  succbssivb  execution  ba.le3.  Defendant's  property 
was  sold  under  execution,  and  aboat  eleven  months  later  it  was  sold 
under  another  execution  issued  upon  a  different  judf<ment.  Held  that 
he  was  entitled  to  redeem  from  both  sales  by  paying  to  the  clerk»  within 
a  year  from  the  date  of  the  first  one,  the  two  amounts  for  which  the 
property  had  been  sold,  with  interest  on  each  from  the  day  of  sale. 

Appeal  from  Louisa  District  Goicrt. 

Thursday,  March  10,  1887. 

Action  in  equity  to  quiet  title  to  certain  town  lots  in  the 
town  of  Columbus  Junction.  There  was  a  decree  for  the 
defendant.     The  plaintiff  appeals. 

Sprague  <&  Springer  and  Hurley  <&  HaUy  for  appellant, 

Z.  A.  miey  and  Gray  <&  Tucker^  for  appellee. 

Adams,  Oh.  J. — 'The  plaintiff  claims  to  be  the  owner  of 
the  lots  through  an  execution  sale  made  upon  a  judgment 
against  the  defendant,  Wilmering.  The  latter  claims  to  have 
redeemed  from  the  sale.  The  question  presented  arises  upon 
a  demurrer  to  the  defendant's  answer.  The  facts  appear  to 
be  as  follows:  There  were  two  judgments  against  the 
defendant, — one  held  by   one  Ooe,  and   the   other  by  the 


\     * 


'i 


728  SUPPLEMENT. 


Harrison  v.  Wilmering. 


Louisa  County  National  Bank.  The  property  was  sold  on 
the  Coe  judgment  July  7,  1883,  and  bid  in  by  Coe.  About 
eleven  months  later,  the  property,  or,  more  properly  per- 
'  liaps,  Wilmering's  right  of  redemption,  was  sold  on  the 
judgment  held  by  the  bank,  and  purchased  by  the  present 
plaintiff,  Harrison.  Before  the  expiration  of  the  year  from 
the  first  sale,  the  defendant  in  the  two  executions,  being  the 
present  defendant,  paid  to  the  clerk,  with  interest,  the  two 
umounts  for  which  the  property  had  been  sold  under  the  two 
executions,  respectively,  for  the  purpose  of  redeeming  from 
both  sales.  The  plaintiff,  however,  denies  that  he  had  the 
power  to  redeem  from  the  second  sale,  being  that  under  which 
he  claims,  because,  as  he  insists,  the  interest  sold  was  a  mere 
right  of  redemption,  and  the  statute  does  not  allow  a  right 
of  redemption  from  a  sale  of  the  right  of  redemption.  But, 
under  the  statute,  the  execution  defendant  clearly  has  a  year 
from  the  first  sale  in  which  to  redeem  therefrom.  He  exer- 
cised that  right  within  the  year.  .  Having  exercised  it,  he 
stood  in  the  same  relation  to  the  plaintiff,  the  second  pur- 
chaser, in  which  he  would  have  stood  if  there  had  been  no 
first  sale.  It  is  plain  to  be  seen  that  the  rule  contended  for 
by  the  plaintiff  would  frequently  result  in  a  sacrifice  of  the 
defendant's  property.  The  right  given  by  statute  to  redeem 
from  the  first  sale  would  be  rendered  valueless.  We  think 
that  the  court  correctly  held  that  the  defendant  had  a  right 
to  redeem  from  both  sales. 

Affibmsd. 
Eeed,  J.y  dissenting. 
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1.  Tax  Sale  and  Deed:  notice  to  bsdebm:  to  whom  land  is  taxed. 
For  the  purpose  of  giviaf<  notice  to  redeem  from  a  tax  sale,  the  land 
witl  be  regarded  as  taxed  to  the  person  named  in  the  assessor's  book, 
on  file  in  the  auditor's  office,  until  such  time  as  the  tax  duplicate  is  made 
out  and  placed  in  the  hands  of  the  treasurer  ;  ( Heaton  v.  Knight,  63 
Iowa,  686,  and  65  Id.,  484;)  but  after  that  time,  and  until  another  assess- 
ment is  made,  including  the  even-numbered  year  when  no  assessment  is 
made,  the  land  will  be  regarded  as  taxed  to  the  person  named  in  the 
tax  duplicate  in  the  treasurer's  office.  Accordingly,  where  the  assessor's 
book  in  the  auditor's  office  showed  the  land  taxed  to  A.,  but  the  tax 
duplicate  in  the  treasurer's  office  for  the  even-numbered  year  following 
the  assessment  showed  it  taxed  to  B.,  held  that  a  notice  to  redeem  from 
a  tax  sale,  published  in  the  even-numbered  year,  and  addressed  to  A., 
and  a  tax  deed  made  thereunder,  were  insufficient  to  cut  off  B.'s  right 
to  redeem. 
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2.  :  ACTION  TO  redeem:  delay:  EquiTY.    A  delay  of  three  years 

from  the  time  of  the  execution  of  a  tax  deed,  in  bringing  an  action 
to  redeem  by  one  on  whom  the  notice  to  redeem  was  not  served,  does 
not  show  such  laches  as  to  justify  a  court  of  equity  in  denying  him 
relief. 

Appeal  from  Polk  Circuit  Court. 

Friday,  March  11,  1887. 

Action  to  determine  the  ownership  of  real  estate.  There 
was  a  judgment  for  the  defendants,  and  the  plaintiff  appeals. 

Baylies  <&  Baylies  and  Richard  Snell^  for  appellant. 

Nourse^  Kauffman  c6  Guernsey  and  Parsons^  Perry  c& 
Sherman^  for  appellees. 

Servers,  J. — ^The  real  estate  in  controversy  is  situate  in 
the  city  of  Des  Moines.     The  defendants  claim  under  a  tax 

deed,  and  if  it  is  valid  this  ends  the  controversy. 

The  taxes  of  1876  being  delinquent,  the  land  was 

whom  Sad  is  ^^"^^  i"   1877   for   said   taxes.     The  expiration 

taxed.  notice  under  which  the  defendants  claim  the  deed 

was  executed  was  served  by  publication  on  J.  L.  Mitchell ; 

the  first  publication  being  on  August  18,  1880,  and  the  last 


1.  TAX  sale 
and  deed : 
notice  to  re- 
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on  September  2,  1880.  The  deed  was  executed  in  Septem- 
ber, 1882.  In  1879  the  land  was  assessed  to  and  in  the 
name  of  said  Mitchell,  but  it  appeared  on  the  tax  list  or 
duplicate  of  1879  and  1880  in  the  treasurer's  office  to  be 
taxed  to  and  in  the  name  of  J.  H.  Merrill.  No  assessment 
was  made  by  the  assessor  in  1880  of  real  estate  for  the  pur- 
poses of  taxation.  Tlie  question  to  be  determined  is,  in  whose 
name  was  the  land  taxed  when  the  expiration  notice  was 
served,  as  above  stated?  Counsel  for  the  appellant  contend 
that  it  was  taxed  to  J.  H.  Merrill,  because  it  so  appeared  upon 
the  tax  duplicate  in  the  treasurer's  office.  On  the  other 
hand,  counsel  for  the  appellees  contend  it  was  taxed  to  J.  L. 
Mitchell,  because  it  so  appeared  on  the  assessor's  books  for 
1879. 

The  expiration  notice  was  served,  and  deed  executed,  prior 
to  the  decision  in  Reaton  v.  Knight^  63  Iowa,  686.  Coun- 
sel for  the  appellees  rely  on  that  case,  and  insist  that  it  is 
decisive  of  the  question  to  be  determined;  and  counsel  for 
the  appellant  rely  on  the  same  case  on  rehearing,  reported  in 
65  Iowa,  434.  Considering  these  two  opinions  together,  it  is 
apparent  that  the  only  question  decided  was  that  during  each 
odd-numbered  year,  when  lands  are  assessed  for  the  purposes 
of  taxation,  aud  during  the  time  the  assessor's  books  are  on 
tile  in  the  auditor's  office,  and  prior  to  the  time  the  tax  dupli- 
cate is  made  out  and  placed  in  the  treasurer's  hands,  the  land 
must  be  regarded  as  taxed  to  the  person  named  in  the  assess- 
or's book.  We  did  not  determine  what  would  be  the  rule  if 
there  was  a  conflict  between  the  ass^sment  and  tax  duplicate. 

The  latter  is  the  treasurer's  authority  for  the  collection  of 
taxes.  To  it  all  persons  resort  for  the  purpose  of  ascertain- 
ing the  amount  of  their  taxes,  and  upon  what  property  they 
have  been  levied.  When  the  tax  duplicate  is  made  out,  and 
filed  in  the  treasurer's  office,  the  assessment  made  by  the 
assessor  ceases  to  be  of  importance.  The  primary  object  of 
the  assessment  is  to  enable  the  board  of  supervisors  to  deter- 
mine the  rate  per  cent  of  the  levy,  and  the  auditor  to  make 
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out  the  tax  duplicate.  Iii  one  sense,  property  is  not  taxed 
until  there  is  a  levy,  and  the  tax  duplicate  is  not  made  out 
until  it  has  been  made.  It  is  the  result  of  the  combined 
action  of  the  assessor  in  making  the  assessment,  the  board  in 
making  the  levy,  and  of  the  county  auditor,  whose  duty  it  is 
to  make  out  the  tax  duplicate;  and  it  seems  to  us  that  after 
it  is  made  out,  and  placed  in  the  treasurer's  hands,  it  consti- 
tutes the  best  and  only  evidence  in  whose  name  any  partic- 
ular tract  of  land  is  taxed,  and  it  remains  such,  at  least,  until 
there  is  another  assessment,  which  for  a  time,  and  until 
another  tax  duplicate  is  madd  out,  becomes,  in  accordance 
with  Ileaton  v.  Knight^  before  cited,  the  evidence  in  whose 
name  real  estate  is  taxed.  As  we  have  said,  there  was  no 
assessment  of  real  estate  made  in  1880,  and  therefoi*o  there 
was  no  assessor's  book  for  that  year  to  which  resort  could  be 
had  for  the  purpose  of  ascertaining  in  whose  name  the  land 
was  taxed.  It  seems  to  us  preposterous  to  suppose  that  the 
most  diligent  inquirer  would  in  such  case  go  back  to  the 
assessment  made  in  1879  for  the  purpose  of  ascertaining  such 
fact,  when  the  tax  duplicate  was  in  existence. 

There  is  another  fact  entitled  to  weight.  The  tax  dupli- 
cate for  1880  is  made  up  from  the  tax  duplicate  of  1879,  and 
not  from  the  assessment  made  in  the  latter  year.  The  dupli- 
cate, therefore,  of  1879,  when  made  out  and  filed,  took  the 
place  of  the  assessment;  and,  in  making  out  the  tax-list  for 
that  year,  and  also  for  the  subsequent  year,  the  auditor  had 
the  power  to  correct  mistakes  in  the  assessment.  (Code,  § 
8il.)  This  necessarily  includes  the  power  to  determine  when 
a  mistake  has  been  made.  Conway  v,  Yonkin^  28  Iowa, 
295;  Parker  V.  Van  Steenhurg^  68  Id.,  174. 

The  tax  deed  was  executed  in  September,  1882.  At  the 
time  the  land  was  sold  for  non-payment  of  taxes,  it  belonged 

^  to  one  Mitchell,  who  conveyed  the  same  to  the 

deem"  ^delay  •  P^^^^^^ffj  ^^^  *^^®  Consideration  of  $100,  in  May, 

equity.        *  jgSS.     The  land  at  that  time  was  worth  $5,000. 

It  is  insisted  by  counsel  for  the  appellees  that  because  of  the 
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a  court  of  eq^uity  Bbonld  refuse  to  grant  any 
eave  the  plaintiff  to  assert  his  rights  in  a 
.     The  delay,  conceding  that  the  plaintiff  is 

laches  of  Mitchell,  does  not  exceed  three  years. 
link  this  lapse  of  time  sufBcient  to  close  the 
art  of  equity.  Besides  this,  it  is  not  by  any 
a   that   the  plaintiff  could  not  recover  in   an 

iff  offers  in  his  petition  to  pay  snch  amount  »9 
Is  he  should  pay  in  order  to  redeem.  This  we 
lid  do;  but,  as  the  qneation  as  to  the  amount  he 
IS  not  been  discussed  by  counsel,  we  will  not 
determine  it. 

ison  that  no  expiration  notice  was  served  on  the 
lose  name  the  land  was  taxed,  the  judgment 
sed,  but  the  case  will  be  remanded,  with  instrnc- 
aiu  and  determine  the  amount  plaintiff  should 
m  such  payment  is  made,  a  judgment  shoald  be 
M>rdance  with  this  opiuion. 

Rbtbesbd. 


JJelson  et  al.,  (and  Seven  Other  Like  Caaee.) 


:    AITD    RKCON- 

^OHTiNDED  P0BSB8SION.    N.  owDed  120  ocTes  of  land,  40 
ch  was  his  homestead.     After  contracting'  debts,  he  con- 
nd  to  B.  without  con BidemtioD,  his  wife  joiningin  the  deed, 
096  oF  defcaudiafr  bis  crediton.    Afterwards  B.  recODveyed 
itolaim,  without  coDsideratioo.    N.  had  coiitinaed  all  the 
on  the  homestead  portion  of  the  land.    Seld— 
the  conveyance  of  tlie  homestead  to  B,  was  no  frsad  npon 
litors,  because  they  had  no  right  to  appropriate  it. 
N.  could  not  be  heard  to  Msert  any  right,  as  by  a  resolting 
aaed  on  the  fraadolent  chajact«r  of  the  conveyance  to  B, 
,  under  §§  1930, 1934  of  the  Code,  the  deed  to  B,  carried  to 
the  iatereat  of  the  grantors,  in  the  absence  of  any  declara- 
trust. 
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(4)  That,  under  §  2014  of  the  Code,  N/s  possession,  after  conveyance 
to  B.,  must  be  presamed  to  have  been  a  tenancy  at  will. 

(5)  That  the  reconveyance  to  N.  mast  be  regarded  as  a  parchase  by 
him  after  he  had  bscome  indebted,  and  that  therefore  the  home- 
stead portion,  as  well  as  the  other  land,  waa  holden  for  the  debts 
contracted  while  the  title  was  in  B. 

Appeals  frojn  Page  Circuit  Court, 

Tuesday,  March  15,  1887. 

The  plaintiffs  in  the  several  actions  are  judgment  credit* 
ors  of  the  defendant  H.  N.  Nelson,  and  they  brought  their 
actions  in  equity  to  subject  certain  real  estate,  the  title  to 
which  was  in  defendant  E.  G.  Bowman,  to  the  satisfaction  of 
their  judgments.  During  the  pendency  of  the  actions  Bow- 
man conveyed  the  property  to  Nelson,  who  pleaded  that  a 
portion  of  it  was  his  homestead,  and  was  exempt  from  sale 
on  execution  for  the  satisfaction  of  plaintiffs'  judgment. 
The  circuit  court  adjudged  that  the  portion  claimed  as  a 
homestead  was  exempt  as  such,  but  entered  judgment  sub- 
jecting the  balance  to  plaintiffs'  judgments.  Plaintiff 
appeals. 

Z.  B,  Cake  and  TF.  W.  MorsmaUy  for  appellants. 

Smith  McP her  son  2^xidi  F,  P.  Greenlee^  for  appellees. 

Keed,  J. — The  facts  of  the  cases  are  not  in  dispute.  The 
jiroperty  in  question  is  a  farm  of  120  acres.  Nelson  became 
the  owner  of  the  farm  in  1879,  and  immediately  entered  into 
the  possession  and  occupancy  of  the  same.  The  dwelling- 
house  and  other  buildings  pertaining  to  the  farm  are  all  sit- 
uated on  one  forty -acre  tract,  and  that  is  the  tract  now  claimed 
as  a  homestead.  He  subsequently  contracted  the  debts  which 
are  evidenced  by  plaintiffs'  judgments.  In  1885,  after  the 
debts  were  contracted,  he  conveyed  the  farm  to  Bowman,  his 
wife  joining  in  the  conveyance.  Bowman  paid  no  considera- 
tion for  the  conveyance,  and  it  was  made  for  the  purpose  of 
hindering  and  delayius:  the  creditors  of  Nelson  in  the  col- 
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lection  of  their  debta.  Nelson  and  his  family  cootinned  iii 
the  possesssion  and  occupancy  of  the  place  nntil  the  recon- 
veyance by  Bowman,  which  was  by  quitclaim,  and  was  made 
after  these  anita  were  instituted. 

Tlie  question  whether  the  property  Is  exempt  from  judi- 
cial sale  for  the  satisfaction  of  plaintiffs'  judfrments  is  to  bo 
determined  from  these  facts.  If  it  can  be  said  that  Xelson 
was  divested  of  the  property  by  tlie  conveyance  to  Bowman, 
and  reinvested  with  it  by  the  conveyance  from  hira,  it  would 
be  very  cleai'  tliat  it  would  not  be  exempt.  In  determining 
tlie  question,  the  fact  that  tlie  conveyance  to  Bowman  was 
voluntary,  and  was  made  with  a  fraudulent  intent,  is  not 
material;  for,  as  the  homestead  was  not  subject  to  be  appro- 
priated for  the  satisfaction  of  the  debts,  the  conveyance  of  that 
property  was  not  fraudulent  as  to  the  creditors,  whatever  the 
intention  of  the  parties  in  making  the  conveyance  may  have 
been.  As  the  creditors  could  not  have  appropriated  it 
for  the  satisfaction  of  their  claim,  they  could  not  be  defrauded 
by  the  conveyance.     Hence  it  was  not  fraudulent. 

Nor  can  Nelson  be  heard  now  to  assert  any  right  based  on 
the  fraudulent  character  of  the  conveyance,  lie  would  not 
be  permitted,  in  a  court  of  equity,  to  plead  his  own  fi-aud  as 
the  basis  of  a  right.  If  his  claim  that  the  property  is  exempt 
can  be  sustained,  it  must  be  upon  the  ground  that  he  con- 
tinued, notwithstanding  the  conveyance  to  Bowman,  to  be 
the  owner  of  the  property.  As  stated  above,  that  convey- 
ance was  without  consideration,  but  no  trust  could  be  held  to 
result  to  the  grantor  from  the  fact  merely  that  it  was  given 
without  consideration.  Phillbrook  v.  Delano,  29  Me,,  410; 
Graves  v.  Graves,  29  N.  H,,  129;  Hutchinson  v.  Tindall,  3 
N.  J.  Eq.,  357;  Movan  v.  Rayt,  1  Johns.  Oh.,  339.  But, 
in  addition  to  the  fact  that  the  conveyance  to  Bowman  was 
Avithout  consideration,  Nelson  remained  in  possession  until 
the  reconveyance  by  Bowman,  and  that  coRvoyance  was  also 
without  consideration,  and  was  a  mere  quitclaim. 

Do  these  facts  raise  a  presumption  that  Nelson  continued 
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to  be  the  actualowner  of  the  property  while  the  title  was  in 
Bowmau?  We  think  not.  Our  Code  contains  the  following 
provisions: 

"  Sec.  1930.  Every  conveyance  of  real  estate  passes  all 
the  interest  of  the  grantor  therein,  unless  a  contrary  intent 
can  be  reasonably  inferred y/*(?;72'  the  terms  used^ 

"  Sec.  1934.  Declarations  or  creations  of  trusts  or  powers 
in  relation  to  real  estate  must  be  executed  in  the  same  manner 
as  deeds  of  conveyance,  but  this  provision  does  not  apply  to 
trusts  resulting  from  the  operation  or  construction  of  law." 

As  we  have  seen,  no  trust  resulted  to  Nelson  by  reason  of 
the  fact  that  his  conveyance  to  Bowman  was  without  consid- 
eration, and  no  declaration  of  trust  was  executed.  Under 
section  1930,  that  conveyance  passed  all  the  interest  of  the 
grantors  in  the  property,  and  by  the  conveyance  from  him 
they  reacquired  it.  Their  possession  of  the  farm  after  the 
conveyance  to  Bowman  is  presumed  to  have  been  under  a  ten- 
ancy at  will.  (Code,  §  2014.)  Nelson  must  be  held  to  have 
acquired  the  property  by  the  conveyance  from  Bowman,  and 
it  is  not  exempt.  Eeversed 


Hain  y.  Eobinson,  Adm'z,  et  al. 

1  Trust:  parol  aqreement  to  purchase  land  at  tax  sale  and 

convey  to  owner,    a  parol  agreement,  made  with  the  owner  of  land 

about  to  be  sold  for  taxes,  to  bid  in  the  land  and  pay  subsequent  taxes, 

and  to  reconvey  to  the  owner  upon  payment  of  the  sums  advanced,  with 

interest,  and  a  purchase  of  the  land  accordin^^ly.  does  not  create  an 

express  trust,  because  such  a  trust  cannot  be  created  by  parol ;  and  it  does 

not  constitute  a  mort^ag:?,  because  the  title  to  the  land  is  not  derived 

from  the  owner;  and  held  that  the  agreement  to  reconyey  could  not  be 
enforced  in  equity. 

Appeal  from  Dubuque  District  Court. 

Wednesday,  Maboh  16,  1887. 

Action  in  equity.     Judgment  for  the  defendants,  and  the 
plaintiff  appeals. 
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B.  W.  Poor  and  S.  P.  Adams^  for  appellant. 

Powers  cfe  Lacy^  for  appellees. 

Seevees,  J. — It  is  stated  in  tlie  petition,  in  substance,  that 
in  1872  the  plaintiff  was  the  owner  of  certain  real  estate, 
and  it  was  then  agreed  in  parol  between  him  and  Frank  M. 
Robinson  that  the  latter  would  pay  the  taxes  on  said  real 
estate  from  time  to  time,  and  protect  the  title  thereto,  and 
save  the  plaintiff  from  loss  of  said  property  by  reason  of  any 
sales  thereof  for  taxes,  and  that  he  would  bid  said  lots  in  at 
tax  sales,  and  hold  the  certificates  and  tax  deeds  taken  in  his 
nam«  in  trust  as  security  for  money  advanced;  and  that 
whenever  the  plaintiff  should  pay  to  said  Bobinson  the 
several  and  respective  sums  of  money  at  any  time  paid  or 
advanced  by  him  on  account  of  taxes,  with  interest  at  10  per 
cent,  the  said  Robinson  would  receive  and  accept  the  same 
in  full  redemption  of  said  real  estate  from  all  claim  or  right 
thereto  for  or  on  account  of  any  sales,  certificates,  tax  deeds, 
and  taxes  paid,  and  would  reconvey  such  premises  to  the 
plaintiff;  that,  in  pursuance  of  said  agreement,  the  said  Rob- 
inson "  bid  in  said  property  at  tax  sales,  and  advanced  money 
therefor,  and  paid  taxes  thereon  on  tax  receipts  for  and  on 
account  of  the  plaintiff,  and  for  his  benefit,  •  »  • 
and  tax  deeds  were  made  to  him  therefor,  •         »         • 

and  the  plaintiff  avers  that  all  certificates  of  purchase  and  tax 
deeds  taken  thereon,  or  held  by  said  Robinson,  were  by  him 
held  in  trust  for  the  plaintiff,  and  as  security  for  the  money 
advanced  thereon  by  virtue  of  the  agreement,  and  for  the 
consideration  aforesaid. "  A  tender  to  Robinson,  and  his 
death,  are  stated,  and  that  the  defendants  are  his  legal  repre- 
sentatives. The  relief  asked  is  that  an  account  be  taken, 
and  the  amount  due  under  said  contract  ascertained,  which 
amount  plaintiff  states  he  is  ready  and  willing  to  pay,  and, 
upon  payment  being  made,  plaintiff  asks  that  the  defendants 
be  required  to  convey  the  real  estate  to  him,  or  that  such 
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title  be  vested  in  him  in  such  manner  as  the  court  may 
direct.  There  was  a  demurrer  to  tlie  petition  upon  several 
grounds,  which  was  sustained,  and  the  plaintiff  appeals. 

I.  We  Iiave  had  much  difficulty  in  the  construction  of 
the  contract;  that  is,  m  giving  it  a  name  or  assigning  it  to  a 
class  of  contracts  known  to  and  recognized  by  law.  Some 
of  us  think  it  should  be  regarded  as  creating  an  express 
trust.  If  this  is  the  proper  construction,  then  it  is  void, 
and  cannot  be  enforced,  because  such  a  trust  must  be  in 
writing,  and  cannot  be  created  by  parol. 

II.  Counsel  for  the  appellant  contend  that  the  contract 
should  be  construed  to  be  a  mortgage.  But  we  think  it 
cannot  be  so  regarded,  for  the  reason  that  the  title  to  the  real 
estate  was  not  derived  or  obtained  from  the  plaintiff,  and 
was  not  vested  in  Robinson  by  his  direction.  Robinson 
obtained  the  title  from  an  independent  source.  The  real 
estate  was  about  to  be  legally  sold  for  a  legitimate  charge 
against  it,  and  Robinson  agreed,  for  a  sufficient  considera- 
tion, that  he  would  purchase  it,  obtain  the  title,  and  reconvey 
to  the  plaintiff  upon  his  compliance  with  the  contract.  Can 
such  a  contract  be  established  by  parol?  We  think  not,  for 
the  reason  that  under  it  Robinson  obtained  the  title  to  and 
an  interest  in  real  estate.  This  would  be  different,  of  course, 
if  the  plaintiff  had  furnished  the  money  to  make  the  pur- 
chase; for  in  such  case  there  would  be  an  implied  trust. 
We  think  the  court  did  not  err  in  sustaining  the  demurrer. 

Affibmed. 
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Flynn  V.  The  White  Breast  Coal  &  Mining  Co. 

1.  Lease:  with  option  to  purchase:  bent  after  exercise  op 
option  and  before  consummation  of  purchase.  Plaintiff  leased 
coal  land  to  defendant  for  mining^  purposes,  with  the  option  to  purchase 
it  at  any  time  during  the  term  of  the  lease  at  a  named  price.  After  the  leitss 
had  run  for  some  time,  defendant  elected  to  purchase  the  land,  and  so 
notified  plaintiff,  whereupon  plaintiff  prepared  and  tendered  a  deed  to  be 
delivered  upon  the  payment  of  the  purchase-money.  Plaintiff's  title  was 
good,  but  exception  was  taken  to  the  form  of  the  deed,  and  the  purchase- 
money  was  not  tendered,  and  no  conveyance  was  consummated  until 
some  months  later.  Held  that  defendants  were  bound  to  pay  the  stip* 
ulated  rent  until  such  time  as  the  conveyance  was  consummated. 


2.  — — :  COAL  land:  construction:  royalty.  A  lease  of  coal  land 
provided  that  the  lessee  should  pay  a  certain  royalty  on  coal  taken  oat, 
but  it  also  provided,  and  made  it  of  the  essence  of  the  contract,  that  a 
certain  amount  of  coal  should  be  taken  out.  Held  that  the  lessee  was 
bound  to  pay  royalty  on  the  amount  agreed  to  be  taken  out,  whether 
actually  taken  out  or  not,  and  that,  too,  although  a  portion  of  the  term 
was  necessarily  occupied  in  making  the  necessary  preparations  to  begin 
the  actual  mining  of  coal.  (See  opinion  for  terms  of  lease  more  fully 
stated.) 

8.  Deed:  warranty:  breach:  rtoht  of  way  for  railroad:  notice: 
DAMAOBS.  The  existence  of  a  right  of  way  for  a  railroad  over  land  con- 
veyed by  warranty  deed  is  a  bre^ich  of  the  covenant  of  warranty  for 
which  the  grantee  may  recover,  even  though  he  knew  of  it  at  the 
time  he  purchased;  (see  cases  cit3d  in  opinion;)  and  the  grantor  cannot 
complain  at  having  the  dimig^s  aisesaed  at  the  purchase-price  per  acre 
of  the  land  so  occupied,  with  interest. 

Appeal  from  Lfioas  District  Gourt. 

Thursday,  Maeoh  17, 1887. 

Plaintiff  leased  to  the  defendant  certain  real  estate  for 
the  purpose  of  mining  and  removing  coal  therefrom.  For 
the  coal  so  mined  the  defendant  agreed  to  pay  one-fourth  of 
one  cent  per  bushel,  or  six  and  one-fourth  cents  per  ton, 
during  the  existence  of  the  lease,  which  was  for  the  period 
of  ten  years.  The  defendant  had  the  option  during  said 
period  to  purchase  the  land  at  a  named  price.  This  action 
was  brought  to  re30ver  compensation  for  coal  mined,  and 
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agreed  to  be  mined,  between  the  time  defendant  oflFered  to 
purcl^ase  the  land  and  the  delivery  of  the  deed.  There  was 
a  trial  to  the  court,  judgment  for  the  plaintiff,  and  both  par- 
ties appeal. 

McNett  df  Tisdaley  for  plaintiff. 
T.  M.  Stewart^  for  defendant. 

Sebvers,  J. — I.     It  is  stipulated  in   the  lease   that   the 

defendant  "  i^  hereby  invested  with  the  right  and  option  of 

.  LB\9J5:  with  purchasing  the  [leased  land]  at  any  time  within 

cUase!  rent"'"  the  period  of  ten  years  from  March  1,  A.  D. 

ciseof  optioa    1881,  at  the  agreed  price  of  $10,000,  said  right 

consumma-      to   be  cxcrcised  by  giving  [to  the  defendant]  a 

chase.  written  notice  of  its  election  to  purchase  said 

land;         »         «         *         ^Aii.^  upon  making  said  election, 

it  shall  be,  and  is  hereby  made,  the  duty  of  [the  plaintiff  ]  to 

make,  execute  and  deliver  without  delay  to  [the  defendant]  a 

good  and  sufBcient  warranty  deed,         *         *         *        ^.q^. 

veying  said  real  estate  to  [the  defendant]       *       *       *       in 

fee-simple,  upon  receipt  of  the  purchase-money;    but   the 

exercise   of  this   election   shall   not  relieve  [the  defendant] 

from  the  payment  of  any  royalty  in  arrears." 

In  November,  1882,  the  defendant  concluded  to  avail 
itself  of  the  option  to  purchase,  and  a  notice  in  writing  to 
that  effect  was  served  on  the  plaintiff  on  December  21, 1882, 
and  on  the  succeeding  day  he  caused  to  be  prepared  a  deed 
conveying  the  premises  to  the  defendant,  which  was  tendered 
to  it  within  a  day  or  two  thereafter,  the  same  to  be  delivered 
upon  the  payment  of  the  purchase-money.  For  several  rea- 
sons, which  will  be  sufficiently  referred  to  hereafter,  the  pur- 
chase was  not  finally  •consummated  by  the  delivery  of  a  deed 
and  payment  of  the  purchase-money,  until  in  March,  1883. 
During  such  period  the  defendant  mined  a  large  amount  of 
coal,  for  which  the  plaintiff  claims  compensation  at  the  price 
named  in  the  lease.     This  claim  is  resisted  by  the  defendant. 
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on  the  grorfnd  that,  when  the  option  to  purchase  was  exer- 
cised, there  was  a  completed  contract,  and  the  defendant 
became  the  equitable  owner  of  the  land  and  coal,  and  that 
the  plaintiff  was  not  entitled  to  compensation  for  the  latter, 
for  the  reason  that  it  passed,  by  the  contract  of  purchase, 
with  the  land,  to  the  defendant.  The  court  thought  this 
position  not  well  taken,  and  found  for  the  plaintiff,  upon  the 
theory,  we  may  suppose,  that  there  was  no  completed  con- 
tract of  purchase;  and  whether  there  was  or  not  is  the  ques- 
tion to  be  determined  on  this  branch  of  the  case. 

The  defendant  contends  that  the  offer  to  sell  upon  the 
terms  stated  in  the  lease  was  a  continuing  offer,  and  that  upon 
its  acceptance  it  became  a  contract,  which  could  be  enforced 
by  an  action  for  specific  performance;  and   we  understand 
the  defendant  further  contends  that  it  is  immaterial  whether 
such  an  action  could  have  been  successfully  maintained  or 
not,  because  the  land  has  in  fact  been  conveyed,  and  the  pui'- 
chase-money  paid,  and  that,  when  this  action  was  commenced, 
the  contract  had  been  fully  executed.     As    we  understand, 
this  proposition  is  conceded  by  the  plaintiff,  with  a  qualifi- 
cation, and  that  is  that  defendant  must  have  done  all  it  was 
required  to  do.     In   other  words,  that  it  must  liave   fully 
complied  with  the  terms  and  conditions  of  the  option  or  con- 
tinuous offer  made  by  the  plaintiff,  and,  as  the  defendant 
failed  to  tender  or  offer  to  pay  the  purchase-money  until 
March,  1883,  that  the  purchase  was  not  consummated  until 
that  time. 

Counsel  for  the  defendant  have  cited  many  authorities  in 
support  of  their  position,  all  of  which  have  been  examined, 
but  we  think  they  are  clearly  distinguishable  from  this  case. 
They  are  mostly  actions  brought  for  specific  performance, 
when  the  purchase-money  had  been  paid  or  tendered,  and  the 
party  was  entitled  to  a  specific  performance,  and  the  ques- 
tions determined  related  to  the  terms  and  conditions  upon 
which  it  should  be  granted.  We  do  not  deem  it  necessary 
to  cite  all  of  these  cases,  and  distinguish  them.     One  citation 
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will  be  sufficient.  Willard  v,  Tayloe^  8  Wall.,  557,  is  greatly 
relied  on,  and  in  some  particulars  it  is  precisely  like  the  case 
at  bar.  In  that  case,  as  in  this,  there  was  a  lease  of  the 
premises,  with  an  option  to  the  lessee  to  purchase  at  a  named 
price  within  a  specified  time.  The  option  was  exercised, 
and  the  similarity  between  the  cases  ends,  for  the  reason 
that,  when  the  option  in  the  cited  case  was  exercised,  a 
tender  of  the  purchase-money  was  made,  and,  upon  the 
failure  of  the  lessor  to  accept  it  and  make  a  convey- 
ance, as  he  had  bound  himself  to  do,  an  action  was 
brought  for  specific  performance.  Now,  whatever  is  said  by 
the  court  has  reference  to  the  facts  of  the  case;  the  material 
thing  being  that  the  lessee  had  fully  complied  with  the  offer 
to  sell.  He  had  done  all  he  could,  and  all  he  was  required 
to  do.  In  this  case  we  understand  that  the  plaintiff  offered 
to  sell  for  the  stipulated  price,  and  to  execute  a  conveyance 
upon  the  payment  of  the  purchase-money,  and  the  defendant 
agreed  to  make  such  paymenW  The  conveyance  and  pay- 
ment were  concurrent  in  point  of  time.  The  plaintiff  made 
the  offer,  and  he  could  do  nothing  more  until  it  had  been 
accepted,  and  the  defendant  was  ready  to  pertbrm  on  its  part. 
The  mere  acceptance  in  writing, as  we  construe  the  offer,  was 
not  sufficient.  Th6  defendant  should  also,  at  least,  have  made 
an  offer,  or  expressed  a  readiness,  to  pay  the  purchase-money 
upon  the  execution  and  tender  of  the  deed.  Certainly  the 
defendant  would  not  have  been  entitled  to  a  conveyance  until 
it  made  such  a  tender.  Until  it  did  this,  an  action  for  a 
specific  performance  could  not  have  been  maintained.  It  fol- 
lows, therefore,  we  think,  that  there  was  not  in  fact  a  completed 
contract.  The  defendant  had  not  done  all  it  was  required  to  do. 
Until  such  a  tender  was  made,  the  plaintiff  was  not  required 
to  deliver  the  deed.  Suppose,  upon  receiving  the  written 
notice,  the  plaintiff  had  said,  "  I  am  willing  to  perform  on 
my  part,"  and  nothing  more  was  done  by  the  defendant, 
could  it  be  regarded  as  a  purchaser  ?  We  think  not,  for  the 
deed  was  to  be  made  and  delivered  upon  payment  of  the 
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1-money.  Tbe  defendant  could  not  have  compelled 
itiflf  to  take  the  money,  bnt  it  conld  have  made  the 
ind  this,  we  think,  it  was  bound  to  do.  It,  therefore, 
terialwhether  the  deed  executed  by  the  plaintiff  on  the 
of  December,  ]  883,  was  sufficient  or  not,  and  it  will  be 
1  that  tbe  objectioQB  made  to  the  form  of  the  deed  were 
:en.  Tbe  plaintiff's  title  was  good,  and  such  a  title 
uld  convey  was  afterwards  accepted  by  the  defendant, 
he  lease,  the  defendant  was  anthorized  to  mine  coal, 
i  bound  to  pay  therefor.  As  the  defendant  did  not 
a  purchaser  before  March,  18S3,  it  follows  that  tbe 
mained  in  force  until  that  time,  and  the  defendant 
ly  for  all  coal  mined  during  that  period.  Upon  this 
of  the  case  tbe  judgment  of  tbe  district  court  is 

iefendant  contends  that  if  it  failed  to  comply  with  the 
or  contract  of  purchase,  interest  on  the  purchase- 
is  all  tbe  plaintiff  would  be  entitled  to  recover.  In 
do  not  concur,  for  the  reason  that  we  think  the  lease 
k1  in  full  force  and  effect  until  there  was  a  conveyance, 
tbo  plaintiff  failed  unreasonably  to  make  the  convey- 

The  lease  was  executed  in  February,  1881,  and  tbe  term 

commence  on  the  3d  day  of  Mareb,  in  that  year.     Tlie 

lessee  was  not  required  to  sink  any  shafts,  and 

;-       the  lease  provides  as  follows:    "  It  is   further 

agreed,  and  this  lease  is  upon  this  inducement 

its  essence,  that  the  said  party  of  the  second  part 
iring  tbe  entire  term  of  this  lease,  vigoronsly,  dili- 

and   in  good  faith,  without   evasion,  prosecute  its 

and  coal  business  in  Lucas  county,  so  as  to  increase 
)mote  that  business  as  far  as  practicable;  that  it  will 
id  mine  from   said   land  an  amount  in  bushels  aud 

equal  to  one-fourth  of  the  quantity  it  is  required  to 
y  tbe  contract  executed  between  it  and  Byron  O,  Carr, 
Q  February  17,  ISSO,  and  of  record  in  said  Lucas 
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county,  in  each  and  every  year;  provided  that,  when  the 
quantity  so  taken  from  the  land  above  described  shall  aggre- 
gate fifty  thousand  tons  per  annum,  then,  and  so  long  as  such 
quantity  of  fifty  thousand  tons  shall  be  rained  from  said 
lands  annually,  the  right  of  said  party  of  the  second  part  to 
mine  from  the  other  lands  shall  be  unlimited.  Nothing 
in  this  clause  shall  prevent  or  deprive  the  party  of  the  second 
part  from  supplying  their  contracts  and  the  market  with 
coal  from  other  lands  during  such  time  as  the  coal  in  the 
mines  of  the  land  herein  described  shall  be  unavailable,  in 
consequence  of  any  nnforeseen  and  unavoidable  accident. 
But  such  right  shall  only  continue  for  a  reasonable  length 
of  time,  and  until,  witli  the  exercise  of  proper  diligence  and 
care,  such  obstructions  can  be  removed;  but  these  provis- 
ions shall  not  in  any  degree  relieve  the  company  from  the 
above  provision  in  regard  to  diligence,  but  shall  not  be  held 
to  require  of  said  second  party  that  it  shall  take  or  mine  any 
given  quantity  of  coal  from  said  land." 

The  lease  also  provides  that  quarterly  settlements  shall  be 
made  at  the  close  of  the  months  of  March,  June,  September 
and  December  of  each  year,  and  the  payment  of  the  royalty 
shall  be  made  on  or  before  the  15th  of  the  month  following 
each  quarterly  settlement.  For  the  coal  actually  mined  the 
royalty  was  paid;  but  it  is  conceded  that  the  defendant  did 
not  commence  mining  until  August,  although  the  term  com- 
menced in  March.  The  defendant  contends  that  the  miniuii: 
year  did  not  commenoe  until  August,  for  the  reason  that  it 
could  not  with  due  diligence  have  its  works,  entries,  etc., 
completed,  so  that  it  could  mine  coal  on  the  plaintiff's  lands, 
and  that,  under  the  lease,  it  was  not  bound  to  pay  for  coal 
not  mined.  The  court  found  that  the  mining  year  com- 
menced at  the  close  of  the  month  of  March,  and  ended  at 
the  corresponding  time  in  the  second  year;  that  during  that 
.  time  the  defendant  should,  under  the  lease,  have  mined  more 
co;U  than  it  did;  and  that  the  plaintiff  was  entitled  to  roy- 
alty, for  such  additional  quantity,  in  the  sum  of  $693.1G. 
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ant  concedes  that,  if  the  court  was  right  in  its 
1  of  the  lease,  each  amount  is  S684.06,  and  we 
amount  is  correct  on  the  theorj  adopted  by  the 

»e  observed  that  the  defendant  agreed  to  take  out 
entire  term  of  the  lease,  a  certain  quantity  of  coal 

to  be  determined  by  the  Carr  lease.  It  was 
be  of  tbe  essence  of  the  contract  that  such 
ould  be  mined  and  taken  out  in  each  and  every 
he  royalty  was  to  be  paid  in  quarterly  payments. 
The  coal  actually  mined,  is  tbe  defendant's 
t  the  lease  does  not  so  stipulate.  On  the  con- 
jfendant  agreed  to  mine,  it  must  be  conceded,  a  cer- 
ty  of  coal,  and  pay  a  royalty  of  one-fourth  of  one 
shel.  On  what  did  the  parties  understand  such 
IS  to  be  paid?  Clearly,  we  think,  on  the  coal 
e  mined  in  each  and  every  year.     It  seems  to  ns 

not  susceptible  reasonably  of  any  other  constrnc- 

rolling  provision  of  the  contract  in  Reed  v.  Beck, 
1,  was,  as  the  court  thought,  that  payments  were 
e  ou  the  first  of  each  month  "  after  the  shaft  is 
mining  commenced,"  In  this  case  the  defend- 
to  mine  a  certain  quantity  of  coal,  and  pay  the 
ithout  reference  to  the  question  when  it  com- 
ning.  If  it  never  did  eo,  as  we  understand  the 
uyalty  on  the  agreed  quantity  was  to  be  paid. 
mdant  contends  that,  as  it  had  the  right  to  sink 
was  not  compelled  to  do  so,  the  lease  should  be  so 
IS  to  apply  to  the  future,  and  that  the  mining  year 
mmenced  when  it  commenced  mining;  but  we 
zur  in  this  construction.  It  seems  to  us  that  the 
effect  at  once,  and  its  provisions  show  that  it  was 
1.  The  term  certainly  did  not  extend  beyond  the 
en  years.  It  therefore  would  have  expired  on  the 
February,  1891.     But  the  royalty  was  to  be  paid 
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quarterly,  and  the  time  each  quarter  was  to  close  was  defi- 
nitely fixed.  For  the  first  year  the  lease  had  been  in 
existence  but  one  month  at  the  close  of  March,  1881.  Tlie 
defendant  was  not  bound  to  pay  any  royalty  then,  because  it 
was  only  bound  to  make  quarterly  payments.  The  close  of  the 
month  of  June,  therefore,  was  the  end  of  the  first  quarter, 
and  the  raining  year  closed  on  the  31st  day  of  March,  1882, 
and  during  that  year  the  defendant  was  bound  to  pay  on  all 
the  coal  it  agreed  to  mine.  It  is  true  that  the  lease  provides, 
as  the  defendant  contends,  that  the  royalty  is  to  be  paid  on 
all  coal  "  taken  out."  While  this  is  true,  the  lease  provides 
that  a  certain  quantity  shall  be  taken  out,  and  this  is  made  the 
essence  of  the  contract,  and,  fairly  construed,  the  royalty 
should  be  paid  on  such  amount.  When  all  the  provisions 
of  the  lease  are  considered,  this,  we  think,  is  what  it  means, 
and  the  parties  undoubtedly  intended.  We  may  not  have 
referred  to  all  the  reasons  urged  by  counsel  for  the  defendant 
in  argument,  but  we  think  we  have  to  those  upon  which  most 
reliance  is  placed,  and  that  the  foregoing  sutficiently  presents 
our  views  of  the  points  mainly  relied  on. 

III.     The  conveyance  executed  by  the  plaintiff  was  a  war- 
ranty deed,  without  any  reservations  or  exceptions.      The 

defendant  pleaded,  as  a  counter-claim,  that  the 

8.  DEBD:  war- 

ranty:  breach:  plaintiff    had,   prior    thereto,   conveyed  to    the 

right  of  way      *  '    *^  »  •/ 

noticel'^dam-    Burlingtou  &  Missouri  Eailroad  Company,  the 
^^'  right  of  way  across  said  premises,  and  that  such 

road  had  been  constructed,  and  was  being  operated.  As  this 
was  not  denied,  the  facts  pleaded  must  be  deemed  true.  The 
court  found  and  determined  that  there  was  a  breach  of  the 
warranty,  and  that  the  defendant  was  entitled  to  recover  the 
damages  sustainea.  We  think  this  is  correct.  Van  Wag- 
7ier  V.  Van  Noatrand^  19  Iowa,  422;  Barlow  v.  MoKinley^ 
24  Id.,  69;  MoGowen  v.  Myers,  60  Id.,  256.  Under  these 
authorities,  the  fact  that  the  defendant  had  knowledge  of  the 
right  of  way  or  incumbrance  is  immaterial. 

The  plaintiff  contends  that  the  court  allowed  the  defend- 
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aiit  more  than  it  Bhoiild  have  done,  but,  as  we  understand, 
the  amount  allowed  was  the  purchase-price  per  acre,  with 
six  per  cent  interest.  There  is  no  controversy  as  to  the 
quantity  of  land  so  taken  and  occupied.  We  think  the  find- 
ing of  the  court  is  correct. 

The  judgment,  therefore,  on  both  appeals,  is  affirmed, 
except  that  there  should  be  $9.10  deducted  from  the  judg- 
ment in  favor  of  the  plaintiff,  as  above  stated.  Under  the 
circumstances,  we  think  each  party  should  pay  one-half  of 

the  costs  in  this  court. 

Modified  and  Affibiceo. 


72 
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Elliott  v.  Pabkeb. 

1.  Tax  Sflkle  and  Deed:  rbdbmption:  terms:  taxes  paid  aftbe 
DEED  made:  filing  duplicate  receipts.  One  who  goes  into  a  court 
of  equity  to  redeem  his  land  from  a  tax  sale  and  deed,  must  refund  to 
the  purchaser  the  taxes  paid  by  him  on  the  property  subsequent  to  the 
execution  of  the  deed,  with  the  iuterest  and  penalty  provided  by  §  890 
of  the  Code,  whether  duplicate  receipts  for  such  taxes  have  been  filed 
with  the  auditor  or  not.  Section  899  of  the  Code,  requiring  such  dupli- 
cates to  be  filed,  does  not  apply  to  such  a  case.  ( Compare  Sit/field  v. 
Barnum,  71  Iowa,  245.) 


2.  : :  iMPROYBMENTs:  RENTAL  VALUE.  A  purchaser  of  land  at 

tax  sale,  who  erects  buildings  or  other  permanent  improvements  thereon, 
will,  upon  redemption  inequity  by  the  holder  of  the  patent  title,  be  cred- 
ited with  the  value  of  such  improvements,  and  will  be  charged  with  the 
rental  value  of  the  land,  but  not  with  the  rental  value  of  the  improve- 
ments. ( Compare  Dungan  r.  Von  Puhl,  8  Iowa,  263,  and  Wolcott  r. 
ToitnsendfAd  Id.,  456.) 

8.  :  redemption  in  equity:  tender:  costs.    Where  plaintiff,  in 

an  action  to  redeem  from  a  tax  sale  and  deed,  stated  in  her  petition  that 
she  was  ready  and  willing  to  pay  whatever  amount  might  be  found  nec- 
essary, but  that  amount  could  not  be  ascertained  beforehand*  and  she 
made  no  tender  of  any  amount,  and  she  was  allowed  to  redeem  npon 
compensating  the  defendant  for  taxes  paid  and  permanent  improve- 
ments, less  the  rental  value  of  the  land,  held  that  defendant  ooald  not, 
on  account  of  the  fact  that  no  tender  had  been  made,  complain  that  half 
of  the  costs  were  taxed  to  him. 
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Appeal  from  Polk  Circuit -GourL 
Thursday,  Maboh  17,  1887. 

Action  in  equity  to  redeem  real  estate  from  tax  sale. 
Plaintift'  was  the  owner  of  an  undivided  one-half  of  the 
property,  and  was  a  minor  when  it  was  sold.  After  the 
treasurer's  deed  was  executed  and  recorded,  defendant  took 
possession  of  the  property,  and  made  permanent  improve- 
ments on  it.  The  action  was  brought  under  section  893  of 
the  Code,  and  the  judgment  establishes  plaintiff's  right  to 
redeem,  and  determines  the  amount  necessary  to  be  paid  in 
making  the  redemption.  Both  parties  appeal,  defendant's 
appeal  being  first  perfected. 

Conrad  cfe  Campbell  and  R.  O.  CarperUery  for  plaintiff. 

A.  N.  Porter  and  Oatchy  Connor  <&  Weaver y  for  defend- 
ant. 

Heed,  J. — I.     Defendant  did  not  file  with  the  county 

auditor  duplicate  receipts  for  the  taxes  paid  by  him  on  the 

1  TA     ai        property  for  the  years  subseq^uent  to  the  execu- 

Sullipilon : '®'  tion  of  the  tax  deed.     The  judgment  of  the  cir- 

If^daftw^    cuit  court  requires  plaintiff,  in  making  redemp- 

Uh?ig  diipfi-     tion,  to  pay  these  taxes,  together  with  the  inter- 

uate  receipts.  •,  t         *  •111  »         ^^/^^ 

est  and  penalty  thereon  provided  by  section  890 
of  the  Code.  Her  appeal  is  from  this  part  of  the  judgment. 
We  held  in  Slyfield  v.  Barnuniy  71  Iowa,  245,  that  section 
889  of  the  Code,  which  provides  that,  if  the  tax  purchaser 
^'neglect  to  file  such  duplicate  receipts  with  the  auditor 
before  the  redemption,  such  tax  shall  not  be  a  lien  upon  the 
lands,  and  the  person  paying  such  tax  shall  not  be  entitled  to 
recover  the  same  of  the  owner  of  such  real  estate,"  applied 
only  to  cases  where  the  redemption  was  made  by  paying  the 
money  to  the  auditor,  and  that,  when  the  redemptioner,  after 
the  execution  of  a  tax  deed,  goes  into  a  court  of  equity  to 


748  SUPPLEMENT. 


Elliott  v.  Parker. 


establish  his  right  of  redemption,  he  will  be  required  to 
refund  to  the  purchaser  the  taxes  paid  bj  him  on  the  prop- 
erty subsequent  to  the  execution  of  the  deed,  together  with 
interest  and  penalty  provided  by  section  890,  whether  dupli- 
cate receipts  have  been  filed  with  the  auditor  or  not.  There 
are  no  facts  in  this  case  which  distinguish  it  from  that.  The 
judgment  is  in  accord  with  that  holding,  and  on  plaint- 
ift''s  appeal  it  will  be  affirmed. 

II.     The  circuit  court  found  that  the  value  of  the  per- 
manent improvements  placed  on  the  property  is  $700,  and 

the  correctness  of  this  finding  is  not  seriously 

imppoVe-      '  questioned  by  either  of  the  parties.     We  think 

ments:  rentskl    a  •'  r 

value.  it   is   sustained    by  the   evidence.     Plaintiff  is 

required  by  the  judgment  to  pay  one-half  the  value  of  the 
improvements;  but  she  is  credited  with  one-half  of  the  rents 
received  by  defendant  for  the  property.  The  principal  ques- 
tion arising  on  defendant's  appeal  is  as  to  the  correctness  of 
this  holding.     The  property  in  controversy  is  a  city   lot  in  j 

Des  Moines.     The  evidence  shows  that  the  rental  value  of  i 

the  lot,  without  the  improvements,  during  the  time  it  was 
occupied  by  defendant,  was  $85.  But  the  amount  received 
by  him  as  rent  after  the  improvements  were  made  is  $780.40. 
It  was  held  in  Dungan  v.  Von  PuhU  8  Iowa,  263,  and 
Wolcott  V.  Townsetidy  49  Id.,  456,  that  the  occupying  claim- 
ant should  be  charged  with  the  rental  value  of  the  property 
for  the  purpose  for  which  he  used  it.  The  property  involved 
in  both  of  those  cases  was  farm  land.  The  property  in  each 
was  wild  and  uncultivated  when  the  claimant  took  possession, 
and  he  reduced  it  to  cultivation,  and  the  holding  was  that  he 
should  be  charged  with  the  rental  value  of  it  as  cultivated 
land  during  the  time  it  was  so  cultivated.  But  it  was  said 
in  the  first  case  that  he  ought  not  to  be  charged  with  the 
rental  value  of  the  buildings  and  farm  fixtures  erected  by 
him;  and  that,  we  think,  is  the  true  rule.  The  owner  is  enti- 
tled to  be  compensated  for  the  use  of  his  property;  but  there 
is  no  ground,  either  legal  or  equitable,  upon  which  he  can 
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claim  compenflation  for  the  use  of  the  buildings  which  the 
occupying  claimant  has  in  good  faith  erected  upon  it.  Tiie 
judgment  of  the  circuit  court,  in  so  far  as  it  gives  plaint- 
iff credit  for  the  rents  collected  by  defendant  on  tlie 
improvements,  is  erroneous;  but  she  is  entitled  to  one-half 
of  the  rental  value  of  the  lot.  Under  this  rule,  the  amonnt 
which  plaintiff  will  be  req^uired  to  pay  in  making  the 
redemption  is  $490,  and  the  judgment  will  be  modified  in 
that  respect. 

III.     Plaintiff   alleged    in    her    petition    that   she   was 
ready  and  willing  to  pay  whatever  amount  might  be  found 

^^     necessary  to  effect  a  redemption;  but  she  did  not 

equitylTen-  i^^^c  a  tender  of  any  amount.  The  circuit  court 
der:  costs.  taxed  ouc-half  of  the  costs  to  the  defendant,  and 
the  appeal  brings  up  for  determination  the  question  as  to  the 
correctness  of  that  order.  If  it  had  been  necessary,  in  deter- 
mining the  amount  whicli  plaintiff  was  required  to  pay  in 
making  the  redemption,  only  to  ascertain  the  amount  of  the 
taxes  paid  by  defendant  on  the  property,  and  the  interest  and 
penalty  thereon,  it  would  be  just  to  hold  that  she  could  not 
recover  costs  without  having  tendered  the  amount;  for,  in 
that  case,  she  could  have  ascertained  the  amount  in  advance. 
But  that  was  not  the  only  question  involved.  She  was  enti- 
tled t^  a  credit  for  the  rental  value  of  the  lot  during  the 
time  defendant  was  in  possession,  and  the  amount  of  that 
rental  value  could  not  be  determined  in  advance.  The  order 
taxing  a  portion  of  the  costs  to  defendant  does  not,  we  think> 
afford  him  any  ground  of  complaint. 

Modified  and  Affirmed. 
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The  Bank  of  Monboe  v.  Giffoed. 

1.  Surety:  risk  assumed:  duty  of  crbditor.    The  apprehended  or 

^nown  insolvency  of  a  stockholder  and  manager  of  a  corporation,  who 
procures  the  sigrnature  of  another  as  snretj  to  a  promissory  note  made  by 
the  corporation,  and  to  which  the  said  managar  is  not  a  party,  does  not 
affect  with  suspicion  the  undertaking  of  the  surety,  so  as  to  charge  the 
creditor  receiving  the  note  with  any  duty  to  inform  the  surety  as  to  the 
extent  of  the  risk  he  is  about  to  assume.  (Compare  Bank  of  Monroe  r. 
Anderson  Bros.  Minlnj  dh  R'n  Co,,  65  Iowa,  692.) 

2.  :  MiSTAKB  AS  TD  CAPACITY  OP  PRINCIPAL.    In  an  action  against 

a  surety  on  a  note  of  a  corporation,  it  is  immaterial  that  the  surety  at 
the  time  supposed  that  the  principal  maker  was  a  partnership,  whose 
members  were  individually  liable. 

3.  — — :  FRAUD  iTSf  procuring:  evidence.    Where  a  stockholder  and 

the  manager  of  a  corporation  procured  the  defendant's  signature  as 
surety  to  a  corporation  note,  evidence  that  such  manager  and  his  two 
brothers  owned  all  the  stock  of  the  company  was  immaterial,  in  an 
action  against  the  surety,  for  the  purpose  of  showing  that  such  mana- 
ger and  the  payee  of  the  note  were  sruilty  of  fraud  in  obtaining  the  sig- 
nature of  the  surety. 

4.  ; :  .  Nor  was  it  material  in  such  case  to  show  that 

several  other  persons  refused  to  sign  the  note  before  the  defendant's 
signature  was  procured. 

5.  :  — — — :  — ^ — :  hearsay.  Nor  was  it  competent  in  such  case 
to  prove  by  a  third  person  what  such  manager  said  as  to  threats  m&de 
by  the  creditor  against  him  if  he  did  not  get  the  note  signed,  for  such 
evidence  was  mere  hearsay. 

6.  :  RISK  assumed:  duty  of  creditor:  instruction.  An  instruc- 
tion to  the  effect  that  if  there  were  facts  increasingthe  risk  of  the  surety, 
known  to  the  creditor,  but  not  to  the  surety,  and  the  creditor  had  reason 
to  believe  that  they  were  not  generally  known,  it  became  the  duty  of  the 
creditor  to  inform  the  surety  of  them,  held  erroneous,  in  that  it  omitted 
the  condition  that  the  creditor  had  good  reason  to  believe  that  the  facts 
were  not  known  to  the  surety.  {Bank  of  Monroe  v.  Anderson  Bros. 
Mining  dt  R'y  Co.,  65  Iowa,  692,  distinguished.) 

7.  ;  for  corporation:  character  of  party  sbcuriko  name 
immaterial.  Where  one  has  become  a  surety  for  a  corporation,  his 
liability  is  not  diminished  by  the  fact  that  the  creditor  accepting  the 
security  knew  that  the  person  who  solicited  the  surety  to  sign  the  note 
had  been  guilty  of  dishonest  practices  and  was  irresponsible,  and  yet 
held  him  out  to  the  public  as  being  an  honest  and  responsible  man;  for 
his  honesty  and  responsibility  were  not  involved  in  the  obligation 
assumed  by  the  surety. 


•    ■  .    ' 
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Appeal  from  Jasper  Cirouit  Court, 

Fbidat,  Maboh  18, 1887. 

AoTioNT  upon  a  promissory  note,  executed  by  Anderson 
Bros.  Mining  &  Railway  Company,  as  principal,  and  the 
defendant,  Gifford,  as  surety.  There  was  a  trial  to  a  jury, 
and  verdict  and  judgment  were  rendered  for  the  defendant. 
The  plaintiff  appeals. 

Winslou)  d&  Varnum  and  J.  Kipp  i&  Son^  for  appellant. 

J.  F.  Laceyj  A,  Clark  and  J,  C,  Cooh^  for  appellee. 

Adams,  Oh.  J. — This  case  is  before  us  on  a  second  appeal. 
See  65  Iowa,  692.  In  the  opinion  upon  the  former  hearing 
is  a  statement  of  most  of  the  essential  facts  necessary  for  an 
understanding  of  the  case.  The  defendant  avers  that  he  was 
induced  to  sign  the  note  by  the  fraudulent  conspiracy  of  one 
R.  0.  Anderson  with  the  officers  of  the  plaintiff,  and  that  the 
plaintiff  took  the  note  with  knowledge  of  the  fraud.  He  also 
avers  that  the  plaintiff  at  one  time  held  certain  bonds  as  col* 
lateral  security,  and  afterwards  surrendered  them;  and  that 
the  defendant  thereby  became  released. 

I.     One  Mullen  was  examined  as  a  witness,  in  behalf  of 
the  defendant,  in  regard  to  Robert  0.  Anderson's  financial 
1  suRBTr-       condition.     He  was  asked   a  question  in  these 
dufyoYcred^'  words:     "  What  amouut  of  indebtedness  do  you 
^^^^'  know  of  him  owing  along  about  that  time,  out-, 

side  of  any  indebtedness  that  he  might  have  had  at  the  bank?" 
The  plaintiff  objected  to  the  question  as  immaterial,  but  the 
objection  was  overruled,  and  the  witness  answered,  "  About 
$23,000."  The  witness  was  then  allowed  to  testify,  against 
the  objection  of  the  plaintiff,  in  relation  to  Anderson's  assets; 
the  object  being  to  show  that  Anderson,  at  the  time  he  applied 
to  the  defendant  to  become  surety  upon  the  note  in  suit,  was 
insolveat.  The  rulings  of  the  court  which  allowed  the  defend- 
ant to  show  Anderson's  insolvency  are  assigned  as  error.  The 
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maker  of  the  note,  to-wit,  the  Anderson  Bros. 
Railway  Company,  was  a  corporation  engaged  in 
al.  It  does  not  seam  to  have  been  very  successful, 
e  prosecution  of  its  work  it  had  received  money 
plaintitf  bank  to  a  large  amount,  and  had  been 
lerewitli  in  account.  The  note  in  suit,  signed  by  it 
al,  and  by  the  defendant  as  surety,  was  made  paya- 
Schenck,  president  of  the  bank,  and  was  by  him 
1  to  the  bank;  and  the  mining  and  railway  corn- 
principal  maker,  was  credited  the  full  amount  of 
upon  the  account  held  against  it  by  the  bank. 
Anderson  was  one  of  the  stockholders  in  the  corn- 
principal  manager. 

indant  claims,  and  we  think  that  the  evidence  shows, 
aining  company  did  not  have  sufficient  available 
nable  it  to  meet  its  indebtedness  to  the  bank,  and 
officers  of  the  bank  knew  this,  or  greatly  appre- 
On  the  other  liand,  we  think  that  Anderson 
he  company  as  abundantly  solvent.  He  testified 
impany  had  put  something  over  $10,000  into  the 
he  regarded  the  company  as  worth  $100,000,  The 
i)eing  pressed  by  the  bank.  Anderson,  as  manager 
apany,  went  to  his  friend  Giffoi-d,  the  defendant,  to 
istance.  As  to  precisely  what  he  said  to  Gifford 
)me  conflict  in  the  evidence,  but  it  seems  certain 
lade  large  representations  as  to  what  he  expected 
mine,  and  that  Uifford  put  more  or  less  faith  in. 
erson  said  about  it.  It  seems,  also,  that  he  thought 
ining  company  was  a  partnership,  that  R.  G.  Ander- 
r  a  member,  was  personally  liable,  and  that  bis 
jondition  was  very  much  better  than  it  was  in  fact, 
(vere  the  circumstances  under  which  Gilford  was 
)  become  surety  upon  the  note.  The  company  was 
nership,  and  Anderson  was  not  personally  liable. 
d  not  become  surety  for  him,  but  for  the  mining 
alone. 
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We  come  now  to  the  question  as  to  whether  Anderson's 
insolvency,  if  he  was  insolvent, — and  we  think  that  the  evi- 
dence tends  to  show  that  he  was, — had  anything  to  do  with  the 
defendant's  liability  to  the  bank.  The  defendant's  position, 
as  we  understand  it,  is  that  Anderson  was  not  only  insolvent, 
but  that  the  bank  knew  it,  and  should  have  known,  if  in  fact 
it  did  not  know,  that  the  defendant  must  in  some  way  have 
been  deceived  and  misled.  But  the  insolvency  of  Anderson 
did  not  make  the  mining  company  insolvent,  and  the  bank, 
so  far  as  we  can  see,  had  no  reason  to  suppose  that  the 
defendant,  in  becoming  surety  for  the  mining  company, 
relied  upon  the  personal  responsibility  of  Anderson.  The 
bank  was  not  responsible  for  the  defendant's  mistake  in 
taking  the  mining  company  to  be  a  partnership  instead  of  a 
corporation,  as  in  fact  it  was.  Besides,  the  financial  condi- 
tion of  both  the  mining  company  and  Anderson  depended 
upon  the  future  of  the  mine,  and  every  one  knew  that  that 
was  somewhat  problematical.  It  is  not  an  uncommon  thing 
for  persons  actually  insolvent,  but  with  indefinite  prospects, 
to  apply  to  and  obtain  assistance  from  friends;  and  we  think 
that  we  should  be  going  quite  too  far  to  say  that  Anderson's 
insolvency  should  have  affected  this  note  with  suspicion  at 
the  time  it  became  the  property  of  the  bank. 

Suppose  that  the  mining  company  had  been  successful, 
and  had  paid  the  note,  would  any  one,  in  looking  back  upon 
the  transaction,  have  said  that  Anderson's  apprehended  or 
known  insolvency  should  have  warned  the  bank  that  the 
defendant  could  not  properly  be  held  as  surety  upon  the 
raining  company's  note,  and  that  the  bank,  when  it  took  the 
note,  took  it  at  its  peril?  We  think  not.  It  would  be  a 
dangerous  rule  to  hold  that  the  apprehended  or  known  insol- 
vency of  the  principal  maker  of  a  note,  without  more,  affects 
with  suspicion  the  undertaking  of  a  surety.  It  would  be 
still  more  dangerous  to  hold  the  rule  contended  for,  that  the 
apprehended  or  known  insolvency  of  some  third  person,  not 
Vol.  LXXII— 48 
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to  the  Dote,  bat  merely  interested,  and  active  in  pro- 
t,  affects  with  saspicion  the  undertaking  of  a  surety, 
ik  that  the  court  erred  in  admitting  evidence  as  to 
■n's  insolvency. 

The  defendant  was  allowed  to  testify,  against  the 
1  of  the  plaintiff,  that  he  understood  the  mining 
^  company  to  be  a  partnership.  In  this  we  think 
°*"  there  was  error.  The  law  provides  that  the 
articles  of  incorporation  of  every  incorporated 
y^  shall  he  spread  npon  a  pnblic  record.  We  may 
that  there  was  a  public  record  of  the  articles  of  incor- 
1  of  the  mining  oompany.  If  so,  the  defendant  liad 
stive  notice  that  the  mining  company  was  a  corpora- 
iut,  aside  from  that,  it  does  not  appear  that  the  pl&int* 
)r  said  anything  to  lead  the  defendant  into  the  mis- 
had  any  reason  to  suppose  that  such  mistake  had 
ide. 

The  defendant  was  allowed  to  show  in  evidence, 
the  objection  of  the  plaintiff,  that  R.  C  Anderson, 
and  two  others,  who  were  his  brothers,  owned 
'w-  the  stock  of  the  mining  company.  In  this  we 
think  that  the  court  erred.  We  cannot  hold  that, 
i  person  becomes  surety  for  a  corporation  npon  a 
ory  note,  his  liability  depends  upon  who  are  the 
Idera.  The  defendant's  object  appears  to  have  been  to 
lat  the  plaintiff  bank  and  the  Andersons  were  all 
ed,  and  all  working  together  to  defraud  the  defend- 
Int  B.  0,  Anderson  was  the  one  who  procured  the 
nt  to  become  surety,  and  the  only  question  was  as  to 
r  he  was  guilty  of  fraud  in  doing  it,  and  whether  tlie 
F  participated  in  or  had  knowledge  of  the  fraud.  The 
at  the  stock  was  owned  by  the  three  Andersons 
>  tendency  to  show  that  what  K.  0.  Anderson  did  or 
e  fraudulent,  or  that  the  bank  had  knowledge  of  the 

When  R,  C.  Anderson  was  on  the  stand  as  a  witness, 
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the  defendant's  counsel  asked  him  a  question  in  these  words: 

^ "  How  many  different  persons  did  you  solicit  to 

•  sign  this  Gifford  note  before  you  got  Gifford  on 

the  note?"  The  plaintiff  objected  to  the  question  as  imma- 
terial, but  the  court  overruled  the  objection,  and  the  witness 
answered:  "  I  think  that  there  were  two,  perhaps  three, per- 
sons." The  defendant's  counsel,  in  attempting  to  justify  the 
introduction  of  this  evidence,  say:  ''The  note  in  question 
was  not  signed  until  he  [Anderson]  saw  the  third  victim. 
He  first  tried  one  of  his  friends,  and  then  another,  and  then 
Gifford.  This  is  simply  the  whole  history  of  the  note  in 
suit."  But  the  history  of  the  note  is  not  worse,  we 
suppose,  than  the  history  of  many  other  notes.  We  are  not 
aware  that  it  has  ever  been  held  that,  where  one  or  more  per- 
sons refused  to  sign  a  note  as  surety,  any  person  afterwards 
signing  it  as  surety  is  not  bound  by  his  signature.  Probably 
the  defendant's  counsel  do  not  claim  that  there  is  such  rule. 
Their  idea  seems  to  be  that  the  refusal  of  others  to  sign  the 
note  showed  how  the  responsibility  of  the  mining  company 
was  rated,  and  that  Anderson,  after  he  discovered  this,  was 
guilty  of  an  act  of  bad  faith  in  continuing  his  efforts  to  get 
a  surety,  or,  at  least,  that  the  jury  might  so  infer.  But  we 
cannot  so  hold.  If  a  promissory  note  has  an  unwritten  his- 
tory of  the  kind  in  question  prior  to  its  execution,  which  is 
to  follow  it  after  its  execution,  wherever  it  goes,  and  affect 
the  liability  of  a  surety,  no  one  could  properly  take  a  prom- 
issory note  in  reliance  upon  a  surety. 

V.     One  Scarborough  was  called  as  a  witness  in  behalf  of 
the  defendant,  and  testified  to  a  conversation  between  himself 

and  K.  C  Anderson,  after  the  note  in  suit  had 
:  hear-  *  been  transferred  to  the  bank.     He  was  asked  a 

an  Y 

question  in  these  words:     "State  whether  or  not, 


in  that  conversation,  he  substantially  stated  that  he  was  com- 
pelled to  get  these  notes  signed;  that  the  officers  of  the  bank 
compelled  him  to,  and  threatened  toprosecute  him  criminally 
if  he  did  not."     The  plaintiff  objected  to  the  testimony  as 
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int  and  immaterial,  but   the   court  overruled  tlio 
and  the  witness  testified  that  the  officers  of  the 
pelled  him  to  turn  over  tlie  note,  and  threatened  to 
him,  and  put  the  stripes  on    him,  if  he  did  not 
t  think  it  was  competent  to  prove  what  tlie  bank 
id  or  did,  by  calling  a  witness  to  testify  as  to  wbat 
said  abont  it.     That  was  mere  hearsay. 
he  twelfth  inatruction  given  by  the  court  is  in  these 
■If  you  find  Anderson  Bros,  Mining  &  Railway 
Company  was  insolvent  at  the  time  t!ie  note  was 
taken  for  securing  the  plaintiff  for  money  wrong- 
fully drawn  from  the  bank  by  K.  C.  AndersoD, 
on  account  of  Anderson  Bros.  Mining  &  liailwiiy 
;  that  these  facts  were  known  to  tlie  officers  of  the 
were  not  known  to  the  public  generally,  nor  to 
lant,  Gifford;  and  the  officers  of  the  bank  knew,  or 
n  to   believe,  that  such  facts  were  not   generally 
it  then  became  their  duty,  if  they  had  opportunity, 
epting  the  note,  to  disclose  said  tacts  to  the  defend- 

ving  of  this  instruction  is  assigned  as  error.  In 
on  Hied  in  this  case  upon  the  former  hearing,  it 
)  us  that  the  court  went  as  far  as  the  law  allows, 
:he  instruction  above  set  out  goes  one  step  farther, 
.iction,  briefly  stated,  holds  that,  if  tliere  were  facts 
f  the  risk  of  the  surety,  known  to  the  bank,  bnt  not 
id  the  bank  had  reason  to  believe  that  they  were 
■ally  known,  it  became  the  duty  of  the  bank  to 
e  surety  of  them.  The  instruction  omits  the  con- 
it  the  bank  Lad  good  reason  to  believe  that  the  facts 
known  to  the  defendant,  and  it  appears  to  us  that 
ision  makes  the  instruction  erroneous.  The  idea  of 
probably  was  that,  if  the  bank  had  good  reason  to 
at  tlie  facts  were  not  genei-ally  known,  it  bad,  as  a 
ice,  good  reason  to  believe  that  the  defendant  did 
tlicni.     But,  in  our  opinion,  this  is  not  so.     It  is 
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the  privilege  of  a  person  actually  insolvent,  but  not  generally 
so  known,  to  give  a  note  with  a  surety.  This,  we  think,  is 
often  done.  A  person  is  insolvent,  the  market  value  of  whose 
assets  is  not  equal  to  his  liabilities.  Tet  such  person  may 
have  good  prospects,  and  the  confidence  of  friends.  The 
history  of  business  would,  we  think,  show  that  many  an 
insolvent  person  has  been  tided  over  his  insolvency  by  the 
assistance  of  others.  Whoever  becomes  surety  in  such  case 
may  be  presumed,  in  the  absence  of  evidence  to  the  contrary,  to 
have  estimated  the  risk  which  he  undertakes.  The  fact  that 
the  insolvency  is  not  generally  known  would  not  rebut  the 
presumption.  The  public  in  general  may  have  had  no  reason 
to  investigate.  The  person  who  becomes  surety  has  had. 
Take  the  case  at  bar.  The  responsibility  of  the  mining  com- 
pany depended  upon  the  value  of  its  mine.  The  public  in 
general  could  hardly  be  presumed  to  know  whether  the  value 
was  large  or  small.  With  the  defendant  it  was  different. 
He  had  a  direct  interest  in  the  matter. 

VII.  Another  instruction  given  is  in  these  words:  '^  If 
you  find  that  E.  0.  Anderson,  prior  to  the  taking  of  the  note, 

had,  as  cashier  of  the  plaintiff  bank,  been  guilty 

cha?aSer°of'  ^^  dishouest  or  Wrongful  practices,  for  which  he 
mff^name"m-  ^^^  heeu  suspended  from  his  office,  and  that  said 
material.  suspension  was  concealed  from  the  public,  and  he 
was  retained  in  the  service  of  the  bank  in  a  situation  where 
he  appeared  to  the  public  as  cashier  of  the  bank,  and  in  the 
enjoyment  of  its  credit  and  confidence,  and  such  act  was  in 
its  nature  calculated  to  mislead  and  deceive,  and  give  said 
Anderson  a  fictitious  credit,  and  the  defendant,  Giffbrd,  was 
misled  thereby,  and  was  thereby  induced  to  sign  the  note, 
then  the  plaintiff  cannot  recover  on  the  note.  But  although 
he  may  have  been  misled  to  some  extent  by  said  acts  of  the 
plaintiff,  yet,  if  the  evidence  shows  that  he  would  have  signed 
the  note  notwithstanding  said  acts,  they  will  not  release  him 
from  liability."  The  giving  of  this  instruction  is  assigned 
as  error.     The  fact  that  the  bank  retained  Anderson  is  not,  in 
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onr  opinion,  material.  It  may  have  had  the  effect  to  give 
him  a  credit  to  which  he  was  not  entitled.  But  Anderson's 
responsibility  is  not  involved  in  this  case.  He  was  not  a 
party  to  the  note,  nor  did  the  plaintiflF  have  any  reason  to 
suppose  that  the  defendant  thought  he  was.  The  defendant 
became  surety  for  the  mining  company  alone,  and  that  was 
all  that  the  bank  saw  when  the  note  was  presented  to  it  for 
its  acceptance. 

We  think  that  the  court  erred  in  giving  the  instruction. 

Bbvsbsed. 
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NOTES  OF  CASES  NOT  OTHERWISE  REPORTED. 


Lyons  &  Dickey  v.  Hamilton  bt  al. 
Attachhbnt:  knowledge  b7  sheriff  of  claim  of  third  partt:  eti- 

DENCB. 

Appeal  from  Carroll  District  Court. 

opinion  on  rehbabino. 

RoTHROCK,  J. — In  a  former  opinion  in  this  case,  (see  69  Iowa,  47,)  we  held 
that  certain  evidence  offered  to  show  that  the  defendant  had  notice  of  the 
plaintiffs*  ownership  at  the  time  of  the  levy,  was  properly  admitted.  The 
plaintiffs  contend  that  the  ruling:  is  erroneous,  and  that  they  would  be  pre- 
judiced by  it  upon  another  trial.  The  rehearing  was  granted  with  reference 
to  that  point.  The  rule  as  to  notice  to  a  principal  through  his  agent,  as  laid 
down  by  Story  in  his  work  on  agency,  is  that,  "unless  notice  of  the  facts  come 
to  the  agent  while  he  is  concerned  for  the  principal,  and  in  the  course  of  the 
very  transaction,  or  so  near  before  it  that  the  agent  must  be  presumed  to 
recollect  it,  it  is  not  notice  thereof  to  the  principal/'  Whether  the  rule 
as  announced  upon  the  former  hearing  was  correct,  as  applied  to  the  facts 
of  the  case,  as  shown,  we  need  not  determine.  The  case  is  reversed  and 
remanded  £or  another  trial,  and  it  is  impossible  to  know  what  facts  will  be 
shown  upon  such  trial.  We  have  concluded,  therefore,  to  make  no  ruling 
upon  the  question  of  the  admission  of  the  evidence. 

Rbtersed. 


Jolly  v.  The  Des  Moines  Northwestern  R'y  Oo.  bt  al. 

Railroad  ON  streets:  damages:  waiver:  assignment  btcontbtance: 
statute  of  limitations.  (Pratt  v,  Des  Moines  N,  W,  R'y  Co,,  ante^ 
p.  249,  followed.) 

Appeal  from  Dallas  Circuit  Court, 

Thursday,  June  30, 18S7. 

Action  for  damages  alleged  to  have  b3en  sustained  by  reason  of  the  occu- 
pancy of  a  street  in  the  town  of  A  del,  upon  which  the  plaintiff  owns  an 
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abutting  lot.    A  verdict  and  jadgment  were  rendered  for  the  plaintiff.  The 
defendants  appeal. 

RunnelU  <&  Walker^  for  appellants. 

D.  W.  Woodiriy  for  appellees. 

Adams,  Ch.  J. — ^The  facts  appear  to  be  that  in  1879  the  railroad  and 
embankment  complained  of  were  constracted  in  the  street  in  front  of  the  lot 
in  question  by  leave  of  the  town  council,  but  without  any  condemnation 
proceedings. 

The  plaintiff  acquired  title  about  four  years  subsequent  thereto. 

The  legal  question  involved  was  determined  in  the  case  of  Frail  v.  De$ 
Moines  N.  W,  R*y  Co,,,  ante,  p.  249.  Following  the  ruling  in  that  case,  we 
have  to  say  that  the  plaintiff  cannot  recover,  and  the  judgment  mast  be 

BSVERSBD. 


JOYCK   V.  AlLIEL. 
Aa£NC7  TO  SELL  LAND:  AXJTHOBITV:   EVrDBNCE  CONSIDBBBD. 

Appeal  from  Palo  Alio  Diet  rid  Court. 

Wednesday,  Octobeb  19,  1887. 

Action  for  specific  performance.  Judgment  for  plaintiff  and  defendant 
appeals. 

T.  W,  Harrison  and  McCeney  db  O'Donnell,  for  appellant. 

Sopert  Crawford  dt  Allen,  for  appellee. 

Sbevbbs,  J. — ^The  defendant  is  the  owner  of  the  real  estate  in  controversy, 
and  the  plaintiff  claims  that  he  purchased  it  of  her  through  her  agents. 
Brown  &  Robbins.  The  only  question  to  be  determined  is  whether  Brown 
&  Robbins  were  authorized  by  the  defendant  to  m<ike  the  sale  upon  the 
teims  and  conditions  they  did,  and  we  think  there  is  a  clear  preponderance 
of  the  evidence  in  favor  of  the  plaintiff's  theory.  Both  Brown  and  Robbins 
testify  that  they  were  so  authorized,  and  their  evidence  as  to  certain  declara- 
tions of  the  defendant  made  afterwards,  which  tend  to  show  that  she  personally 
was  willing  to  execute  the  deed,  is  conoborated  by  the  evidence  of  more  than 
one  witness.  There  is  nothing  in  the  evidence  or  conduct  of  Brown  &  Rob* 
bids  disclosed  in  the  record  which  will  warrant  us  in  disbelieving  them. 
The  defendant  was  a  witness  in  her  own  behalf,  but  we  cannot  accept  her 
evidence  as  true,  and  reject  that  of  two  credible  witnessses  who  testify  affirm- 
atively that  they  were  authorized  to  make  the  sale. 

Affibmed. 
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The  Fibst  Nat.  Bank  of  Oorninq  v.  Van  Brooklin. 

Van  Bbooklin  v.  The  First  Nat.  Bank  of  Corning  et  al., 

Intervenors. 

Contract:  evidence  not  establishing. 

Appeal  from  Adams  District  Court, 
Friday,  June  10, 1887. 
Maxwell  dt  Dale,  for  appellants. 
W,  0.  Mitchell,  for  appellees. 
W,  S.  Heffling  and  U.  T.  Granger,  for  intervenors. 

Seevers,  J. — G.  W.  Russell  was  indebted  to  the  First  National  Bank  of 
Corninfif,  and,  as  collateral  security  therefor,  he  gave  the  bank  several  notes 
executed  by  other  parties,  among  which  was  one  executed  by  J.  M.  Van 
Brooklin,  and  in  the  action  first  named  the  bank  sought  to  recover  a  judg- 
ment on  said  note.  Russell  was  indebted  to  Clara  Van  Brocklin,  and  she 
brought  the  second  action  in  equity,  in  which  she  claimed  that  Russell  had 
agreed  to  give  her  the  J.  M.  Van  Brooklin  note  in  part  payment  of  his  indebt- 
edness to  her,  and  that  the  bank  had  been  fully  paid  by  Russell,  and  therefore 
wa£  not  entitled  to  recover  on  the  note.  Russell  was  indebted  to  the  inter- 
venors, and  they  garnished  the  bank.  The  actions  were  consolidated  and 
tried  as  an  equitable  action,  and  it  is  triable  anew  in  this  court.  The  court 
found  and  determined  that  the  bank  was  entitled  to  i-ecover  on  the  note,  and 
rendered  judgment  accordingly,  and  it  was  further  adjudged  that  the  pro- 
ceeds of  such  judgment  should  be  first  applied  to  the  piyment  of  the  indebt- 
edness to  the  bank,  and  the  balance  to  the  intervenors.  The  material 
question  to  be  determined  is  whether  there  was  a  valid  agreement  or  con- 
tract entered  into  between  Russell  and  ClarcV  A.  Van  Bcocklin,  by  the  terms  of 
which  the  latter  was  entitled  to  the  note  in  controversy  in  part  payment  of 
the  indebtedness  from  Russell  to  her;  and  our  conclusion  is,  that  such  a  con- 
tract has  not  been  established. 

Mrs.  Van  Brocklin  admits  that  she  did  not  personally  make  such  a  contract, 
but  insists  that  she  did  so  through  her  agent,  J.  M.  Van  Brocklin.  At  the 
time  the  contract  is  claimed  to  have  been  made,  the  note  was  in  the  hands 
of  the  bank,  and  belonged  to  it  for  the  purpose  for  which  it  had  been 
pledged.  As  we  understand  the  evidence  of  Russell  and  V»ui  Brocklin,  the 
former  informed  the  latter  that  the  bank  held  the  note,  and  for  what  purpose^ 
and  he  stated  that  he  would  get  it  from  the  bank  as  soon  as  he  could,  and 
that,  when  he  did  so,  he  would  give  it  to  Clara  Van  Brocklin  in  part  pay- 
ment of  his  indebtedness  to  her.  This  is  the  contract  relied  on.  Russell 
expected  to  give  the  bank  other  securities  and  notes,  and  thus  obtain  the 
note  in  controversy.  But  he  never  did  so.  It  is  obvious,  it  seems  to  us,  that 
Russell  could  not  make  a  valid  contract  in  relation  to  the  note  without  the 
consent  or  knowledge  of  the  bank.  Russell  did  not  absolutely  contract  that 
Mrs.  Van  Brocklin  should  have  the  note.  At  most,  the  claimed  contract 
amounts  to  a  conditional  oral  assignment  of  the  note,  which  condition 
never  was  performed. 
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We  therefore  are  of  the  opinion  that  Mrs.  Van  Brocklin  is  not<,  upon  her 
own  showing:,  entitled  to  the  relief  asked.  This  conclusion  is  reached  with- 
out considering  the  testimony  of  Amos  Rash  and  wife,  and  other  evidence  to 
Which  objections  are  made,  and  therefore  it  is  not  necessary  to  determine 

whether  such  objections  are  well  taken  or  not. 

Afmbmed. 


Slyfield  v.  Cobdingly 

Instbugtions:  not  warranted  bt  byidbncb 

Appeal  from  Kossuth  Circuit  Court, 

Thursday,  Octobbr  20, 1887. 

Action  to  recover  on  a  parol  lease  of  a  farm  for  one  year.  The  defendant 
pleaded  a  failure  of  consideration  and  a  counter  claim.  Trial  by  a  jury, 
judgment  for  the  defendant,  and  plaintiff  appeals. 

Geo,  E.  Clarke,  for  appellant. 

H.  S.  Vaughn,  for  appellee. 

Sbbvers;  J. — In  the  first  count  in  the  answer  a  defense  is  pleaded  based 
on  the  ground  that  the  plaintiff  made  certain  representation?  in  relation  to 
the  farm  which  impaired  its  rental  value,  and  it  is  stated  '*that  each  and  every 
one  of  said  statements  is  false  and  was  known  by  the  plaintiff  to  be  false  at  the 
time  of  making  the  same.  That  defendant  relied  on  said  statements  and  was 
deceived  thereby."  There  is  no  other  allegation  than  the  above  that  tbe 
representations  were  fraudently  made,  or  that  the  defendant  in  relimce 
thereon  leased  the  farm.  There  is  no  evidence  tending  to  show  that  the 
defendant  in  reliance  on  the  representations  entered  into  the  lease,  but  there 
is  evidence  tending  to  show  that  after  the  claimed  respresentations  were 
made  the  defendant,  to  some  extent  at  least,  examined  the  farm,  aad  there- 
after leased  it.  Such  being  the  evidence  and  the  issue,  the  court  in  stating 
the  issues  to  the  jury  said  **  that  the  defendant  relied  on  said  statements,  and 
was  deceived  thereby,  and  induced  to  enter  into  said  lease.'*  The  court 
instructed  the  jury  **  that  if  the  defendant  was  induced  to  enter  into  said 
contract  of  lease  by  the  &lse  and  fraudulent  representations  of  the  plaintiff, 
knowing  the  same  to  be  false  when  made,  «  «  •  i^^^i  jfyoo 
further  believe  that  the  defendant  has  paid  all  that  the  place  ^as  worth  in 
market  rental  value,  then  this  would  be  a  defense  to  the  action  and  you  should 
find  for  the  defendant  on  that  part  of  the  case."  This  instruction  is  errone- 
ous, because  there  is  no  issue  or  evidence  tending  to  show  that  the  defend- 
ant was  induced  by  the  false  representations  to  enter  into  the  lease.  He  may 
have  relied  on  the  representations  and  been  deceived  thereby,  and  yet  he 
may  not  have  entered  into  the  contract  in  reliance  thereon.  The  instruction 
is  also  erroneous  in  submitting  to  the  jury  the  question  as  to  the  fraudulent 
character  of  the  representations,  because  there  is  no  evidence  so  tending.  Tbe 
plaintiff  is  a  resident  of  Jlliuois,  and  the  lease  and  representations  were 


APrENDIX.  763 

made  in  that  state,  and  there  is  no  eyidence  tending  to  show  he  ever  saw  the 
farm  or  had  any  knowledge  of  it  prior  to  making  the  representations.  Nor 
is  there  any  other  evidence  tending  to  show  he  knew  or  had  reason  to 
believe  the  representations  were  false. 

BSTERSBD. 


Shaw  et  al.  v.  Supervisobs  of  Johnson  Ooitnty. 

County  ditoh:  petition  fob. 

Appeal  from  Johnson  Circuit  Court, 

Friday,  October  7, 1887. 

This  is  a  proceeding  by  certiorari  to  test  the  legality  of  the  action  of  the 
defendants  in  levying  a  special  tax  on  certain  tracts  of  land  owned  by  the 
plainti%,  to  pay  the  cost  of  constructing  a  ditch.  The  circuit  court  dis- 
missed the  writ,  and  from  that  order  plaintiffs  appeal. 

Rtmley  dt  RemUy  and^.  C,  Tonkin,  for  appellants. 
S,  H.  Fairall,  for  appellee. 

Reed,  J.— In  its  material  facts  this  case  is  like  Shepard  et  al,  r.  The 
Board  of  Supervisors,  ante,  p.  258.  The  petition  for  the  establishment  of 
the  ditch  was  not  signed  by  a  majority  of  persons  residmg  in  the  county 
owning  lands  adjacent  to  the  proposed  improvement. 

We  held  in  the  former  case  on  the  same  state  of  facts,  that  the  board  of 

supervisors  did  not  have  jurisdiction  to  levy  the  tax. 

Following  that  holding,  the  judgment  will  be 

Reversed. 


Bbunson  v.  Nichols,  Shepakd  &  Oo. 

Obiginal  notice:  sob  vice  on  agent. 

Appeal  from  Osceola  Circuit  Court, 

Friday,  Octobeb  7, 1887.  i  72b  763' 

The  defendant,  a  foreign  corporation,  was  adjudged  to  be  in  default,  and 
judgment  was  entered  against  it.  After  the  dose  of  the  term  a  motion  was 
filed  to  set  aside  the  default  and  judgment  which  was  overruled,  and  defend- 
ant appeals. 

C.  M.  Brooks,  for  appellant. 

(?.  W.  Lister  and  0.  J,  Clark,  for  appellee. 

Seevbbs,  J.— I.  Two  grounds  of  the  motion  to  set  aside  the  default 
are  the  same  as  in  Gross  v.  Nichols,  Shepard  d:  Co.,  ante,  p.  239,  and  the 
facts  upon  which  the  motion  is  based  are  also  substantially  the  same.    There- 
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fore  it  mast  follow  that  the  coart  did  not  err  in  overruling  the  motion  oa 
the  first  two  grounds  stated  therein. 

II.  A  third  ground  is  that  the  judgment  or  decree  is  in  the  alternative, 
and  therefore  null  and  void.  It  does  not  follow  because  the  judg- 
ment is  of  the  character  stated  that  it  is  void.  At  most  it  is  probably  erro- 
neous only,  or,  if  void,  it  cannot  be  enforced.  But,  be  this  as  it  may,  as 
there  was  service  of  notice  on  the  defendant,  and  the  court  had  jurisdiction 
of  it  and  the  subject-matter,  the  default  cannot  be  set  aside,  for  the  reason 
that  the  defendant  did  not  file  an  answer  and  affidavit  of  merits.    ( Code,  § 

2871.) 

Affiricsd. 


Burr  v.  Knowles  bt  al. 
Sfbcific  pbrfobmance:   coxvetange  of  land:  insufficibnt  evi- 

DBNGB. 

Appeal  from  Black  Hawk  Circuit  Court, 

Monday,  October  10, 188T. 

This  is  an  action  in  equity  in  which  the  plaintiff  seeks  the  specific  per- 
formance of  an  alleged  contract  for  the  purchase  of  certain  real  estate.  The 
defendant,  Sarah  Enowles,  with  whom  it  is  alleged  the  contract  was  made, 
denied  that  she  at  any  time  contracted  or  agreed  to  sell  the  land  in  contro- 
versy to  the  plaintiff.  There  was  a  decree  in  the  circuit  court  for  the  defend- 
ants.   Plaintiff  appeals. 

Boies,  Hunted  dt  Boies,  for  appellant. 

C.  W*  Mullan,  for  appellee. 

RoTHROGE,  J. — The  plaintiff  claims  under  a  parol  contract,  and  seeks  to 
avoid  the  statute  of  frauds  by  proof  that  she  paid  to  the  defendant  the  sum 
of  ten  dollars  as  part  of  the  agreed  purchase  price  of  the  land. 

The  evidence  as  to  whether  any  contract  was  closed  between  the  parties  is 
in  conflict.  All  of  the  testimony  of  the  witnesses  is  quite  fully  set  out  in 
the  abstract  of  the  appellant,  and  in  an  additional  abstract  filed  by  the 
appellees.  A  careful  examination  of  the  whole  record  leads  us  to  the  con- 
clusion that  the  learned  circuit  judge  correctly  held  that  the  evidence  did 
not  authorize  a  decree  for  the  plaintiff.  It  is  useless  to  set  out  or  discuss  the 
testimony  of  the  witnesses.  It  is  enough  to  say  that  we  are  satisfied  with 
the  decroe. 

Affirmed. 
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ABANDONMENT. 
See  Homestead,  6. 

ABSTRACT  OF  RECORD. 
See  Practice  Ik  Supreme  Court,  paasim, 

ACCORD  AND  SATISFACTION. 
See  Trespass,  2. 

ACCOUNTS. 
See  Equity,  1. 

ACKNOWLEDGMENT. 

1.  Sufficiency  of:  when  not  determined.    The  aaestion  whether  a 

deed  introduced  in  evidence  was  sufficlentlj  acknowledged,  is  not  con- 
sidered, because  the  deed  itself  is  immaterial.    Ouise  v.  Early ^  283. 

2.  Defect  cured  by  statute.    Defective  acknowledgments   of  deeds 

taken  and  certified  prior  to  April  30,  1872,  and  duly  recorded,  are  cared 
by  ^  1967  of  the  Code,  and  such  deeds  may  be  received  in  evidence  the 
same  as  if  properly  acknowledged.    Buckley  v.  Early ^  289. 

ACTIONS. 

1.  Personal  injury:  immediate  death.    The  administrator  may  main- 

tain an  action  tor  personal  injury  to  his  intestate,  though  it  results  in 
immediate  death.  (Connors  v.  Burlington^  C.  fi.  <t  N,  R'y  Co,,  71 
Iowa,  490,  followed.)     Worden  v,  Humeston  dt  S.  Wy  Co.,  201. 

2.  For  accounting.    See  Equity,  1. 

8.  On  life -insurance  policy  on  assessment  plan.    See  Insurance,  10, 
11, 14. 

4.  Identity  of  after  amendment.    See  Tax  Sale  and  Deed,  27. 

See  Partition,  1;  Parties  to  Actions. 

ADMINISTRATOR. 

1.  Neolect  of  duty:  liability  to  unpaid  claimant:  burden  of 

PROOF.  An  administrator  who  has  exhausted  the  estate  is  not  personally 
liable  to  an  unpaid  claimant,  unless  he  has  been  guilty  of  a  neglect  of 
duty;  and  the  party  alleging  such  neglect  has  the  burden  to  prove  it. 
Buitschaw  p.  Miller,  225. 

2.  Payment  of  allowance  to  widow  in  preference  to  allowed 

claim:  personal  liability.  Where  the  court  made  an  allowance  to 
the  widow  after  the  time  prescribed  by  the  statute  for  such  allowance. 
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and  it  did  not  appear  that  the  administrator  was  nesflig^nt  in  not  resisting; 
)^:  sach  allowance,  and  he  paid  the  same,  thns  ezhaastingr  the  estate,  and 

leaving^  unpaid  a  claim  previously  allowed,  but  the  payment  of  which 

had  been  deferred  because  the  claimant  was  a  minor,  field  that  the 
i  administrator  was  not  personally  liable  to  sach  claimant,  but  that  he 

was  entitled  to  be  discharged,  notwithstanding  such  unpaid  daim.    Id, 


A. 

^,'  ^  See  AoTiONs,  1 ;  £statb8  of  Dbcedentb,  2. 

ADVERSE  POSSESSION. 


1.  Title  bt:  evidence.    Plaintiff  *s  claim  of  title  by  adverse  possession  to 
^j.  the  land  in  controversy  is  not  supported  by  the  evidence.    (See  opinion.) 

Sioux  City  dt  I,  F.  Town  Lot  dt  Land  Co.,  v.  Griffey,  505. 

See  Railroads,  28. 

AGENCY. 

1.  Attorney  at  law:  attthority:  ratification.  While  an  attorney 
at  law  may  not  have  authority  to  accept  a  deed  for  moitgafired  land  in 
satisfaction  of  a  judgment  of  foreclosure,  and  bind  his  client  by  the 
terms  of  the  conveyance,  yet  the  client  cannot,  while  retaining  the  land, 
repudiate  the  terms  of  the  conveyance  on  the  ground  that  his  attorney 
exceeded  his  authority.    Brown  v,  Kiene,  342. 

2.  To  sell  land:  attthority:  evidence  considered.  Joyce  v,  Allieh 
760. 

See  Deed,  2;  Insurance,  4;  Original  Notice,  1;  Railroads,  2,  3. 

ALIBI. 
See  Oribcinal  Law,  12, 13, 16. 

ALIMONY. 
See  Divorce,  1,  2. 

AMENDMENT. 

See  PLBADiNa,  7,  9;  Continuance,  1;  Tax  Sale  and  Deed,  2,  7;  Prac- 
tice IN  Supreme  Court,  3,  5. 

ANIMALS  AT  LARGE. 
See  Railroads,  12;  Township  Trustees,  1. 

APPEAL. 
(1)    To  Supreme  Court, 

1.  When  it  lies:  motion  to  strike  flea.  Under  §  3164,  par.  4,  of  the 
Code,  an  appeal  will  lie  from  an  order.  overralin«?  a  motion  to  strike 
from  the  files  an  amended  petition  of  intervention,  when  such  motion 
assails  the  right  of  the  intervener  to  recover  on  such  amended  petition. 
(See  First  Nat,  Bank  of  Leon  r.  Gill,  50  Iowa,  425.)  Bieklin  v.  Ken- 
dall, 490. 

2.  When  it  dobs  not  lie.  In  a  bastardy  proceeding,  the  defendant 
attadied  to  his  answer  certain  interrogatories  to  be  answered  by  the 
mother  of  the  child.  The  coart  sustained  exceptions  to  the  intenroga- 
tories  on  the  ground  that  the  mother  was  not  a  party  to  the  action  in 
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such  sense  as  to  require  her  to  answer  them.    Held  that  an  appeal 

would  not  lie  from  such  ruling  of  the  court,  it  not  being  such  an  order 

as  is  contemplated  by  §  31^  of  the  Code.    (Richards  t?.  Burden,  31  / 

Iowa,  305,  followed  in  principle.)    State  v.  Ams,  555. 

3.  Who  entitled  to:  persons  not  parties:  party  not  prejudiced. 

Where  plaintiff  entitled  his  action  "  John  Yarishfor  himself  and  oth- 
ers, r.,  <?/c./'  but  no  others  were  named  as  parties,  but  he  averred  in  his 
petition  that  he  brought  the  action  for  himself  and  all  the  other  tax- 
payers of  the  township,  some  of  whose  names  he  gave,  and  claimed  that 
for  them  he  was  authorized  to  prosecute,  and  the  court  sustained  a 
motion  to  strike  out  of  the  petition  all  that  portion  bv  which  he  claimed 
to  represent  others,  held  that  the  other  persons  could  not  appeal  from 
fiuch  ruling,  because  they  were  not  parties,  {Fleming  v.  Mershon,  36 
Iowa,  413,)  and  that  plaintiff  could  not  appeal,  because  the  order  did  not 
in  any  way  prejudice  him  in  the  proflecntton  of  his  rights  in  the  case. 
Yarish  v.Cedar  Rapids  I.  F,  <t  N.  W.  R'y  Co,,  556. 

4.  Less  than  $100:  jurisdiction:  certificate.    This  court  has  no  jur- 

isdiction to  entertain  an  appeal  in  a  case  involving  less  than  $100. 
unless  the  certificate  of  the  trial  judge  states  that  the  questions  certified 
by  him  are  involved  in  the  case,  as  required  by  §  3173  of  the  Code. 
Van  Sickle  v.  Downs,  624. 

5.  Jurisdiction:  less  than  $100:  questions  op  fact  not  considei^ed. 

In  cases  where  the  amount  in  controversy  does  not  exceed  $100,  this  court 
has  no  jurisdiction  on  appeal,  except  as  to  questions  of  law  properly 
certified  by  the  trial  judge.  (Code,  §  3173.)  And  where  the  question 
certified  was  whether  the  evidence  in  the  case,  which  was  embodied  in 
the  certificate,  showed  contributory  negligence  on  the  part  of  plaintiff, 
as  held  by  the  trial  judge,  upon  which  he  directed  a  verdict  for  the 
defendant,  held  that  this  was  a  question  o^  fact,  and  not  of  law,  and 
that  this  court  had  no  jurisdiction  except  to  dismiss  the  appeal.  Chil- 
ton V,  Chicago,  B.  L  <t  P.  R'y  Co.,  689. 

6.  Mandamus:    amount   involved.    This   court  has  jurisdiction  of  an 

appeal  in  a  case  of  mandamus,  to  compel  a  board  of  school  direc- 
tors to  act  upon  a  proposed  change  of  boundaries,  without  a  certificate 
of  the  trial  judge, — it  not  appearing  from  the  pleadings  that  the 
amount  involved  does  not  exceed  $100.  Dist.  Twp.  of  Eden  v.  Ind. 
Dist,  of  Templeton,  657. 

See  Practice  in  Supreme  Court,  passim ;  Will,  4. 

(2)    From  Justices^  Courts. 

7.  Default:  filing  answer:  time:  discretion  of  court.    One  who 

appeals  from  a  judarment  by  default  rendered  against  him  by  a  justice 
of  the  peace,  may  file  an  answer  in  the  appellate  court,  (Code  §  3596,) 
but  he  can  do  so  as  matter  of  right  only  before  the  case  is  called  for 
trial;  (Code,  §  2636;)  and  where  he  makes  no  showing  excusing  his 
failure  to  file  his  answer  in  proper  time,  the  court  does  not  abuse  its  dis- 
cretion by  denying  him  leave  to  file  it  after  the  time  for  trial  is  reached. 
McDowell  V.  Booth,  141. 

See  Justices  and  Their  Courts. 

(3)    To  Superintendent  of  Public  Instruction, 

See  Schools. 

(4)    From  Board  of  Equalization, 

See  Taxation,  2. 
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APPEARANCE. 
See  Taxation,  2. 

ARGUMENT. 
See  Griuinai^  Law,  4,  9;  Practice  m  Supreme  Court,  24. 

ASSESSMENT. 

1.  Refubal  of  tax-payer  to  hake  oath:  what  is  not.  Section  834 
of  the  Code  requires  the  tax-payer,  when  his  property  is  listed,  to  make 
oath  or  affirmation  that  he  has  given  in  a  fall,  true  and  correct  ioven- 
torv  of  all  property  which  he  is  required  to  list  for  taxation;  and  section 
823  provides  a  penalty  for  refusing  so  to  do,  when  required  by  the 
assessor.  Held  that  the  statute,  being  penal,  must  be  strictljr  construed, 
and  that  tlie  penalty  was  not  incurred  oy  refusing  to  subscribe  printed 
affidavits  which  the  assessor  presented  to  the  defendants  and  requested 
them  to  subscribe,  without  offering  to  administer  to  them  the  oath  or 
affirmation  required  by  the  statute.    Marion  County  v,  KruidenUr,  92. 

See  Taxation. 

ASSIGNMENT. 

I.  STrpuLATiON  aoainbt:  waiter,  a  contract  made  by  defendant  to 
convey  land  to  B.  upon  the  payment  of  certain  installments  of  purchase- 
money  and  the  execution  of  a  mortgage  by  B.  to  secure  the  balance, 
provided  that  it  should  not  be  assigned  without  the  consent  of  the 
defendant,  but  it  was  assigned  to  plaintiff  without  such  consent.  Hdd 
that,  by  accepting  from  plaintiff  subsequent  installments  of  the  pur- 
chase-money, defendant  waiyed  the  provision  against  assignment,  and 
could  not  set  up  a  breach  of  it  as  a  defense  to  an  action  for  specific  per- 
formance, brought  by  plaintiff,  upon  his  performing  the  conditions 
obligatory  upon  B.  in  the  original  contract  Camp  v.  Wiggins^  643. 
See,  also.  Landlord  and  Tenant,  1. 

See  Railroads,  30. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

I.  Duty  to  pay  taxes:  contract  to  the  contrary:  mistake.  While 
it  is  the  duty  of  an  assignee  for  the  benefit  of  creditors  to  protect  a  pur- 
chaser of  the  property  of  the  estate  against  taxes  levied  upon  it  bclare 
the  sale,  and  to  protect  the  mortgagee  of  real  estate  agamst  taxes  on 
personal  property  which  have  become  a  lien  on  the  mortgaged  realty, 
(Laws  of  1876,  ch.  14,)  yet,  where  the  mortgajjee  foreclosed  and  bought 
in  the  realty  for  less  than  the  judgment,  and  afterwards,  before  the 
year  for  redemption  had  eimired,  ne  took  from  the  insolvent  and 
assignee  a  quitclaim  deed  for  the  land  in  satisfaction  of  his  whole  daim, 
with  an  understanding  that  he  took  it  subject  to  the  lien  of  the  taxes  in 
general,  held  that,  though  the  taxes  on  the  personalty  of  the  insolvent, 
which  were  a  lien  on  the  land,  were  not  in  the  minds  of  the  parties, 
they  were  included  in  the  terms  of  the  contract,  and  that  the  mort- 
gagee could  not  afterwards  compel  the  assignee  to  pay  the  taxes  on  the 
personalty.    Brown  v,  Keine,  842. 

ASSIGNMENT  OF  ERRORS. 
See  Practice  in  Supreme  Court,  4-7. 
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ATTACHMENT. 

1.  Execution:  pbiority:  levy:  possessiok:  waiver.     The  defendant 

bank  levied  an  attachment  on  the  machinery  in  question  on  the  26th  of 
January,  and  took  possession  on  the  28th.  Plaintiffs  levied  an  execu- 
tion on  part  of  the  same  property  on  the  27th,  but  did  not  take  posses- 
sion, but  returned  the  writ,  and,  upon  another  execution,  garnished  the 
sheriff  at  the  time  of  the  sale  of  the  property  under  the  attachment. 
Held  that,  if  plaintiffs  could  have  claimed  any  lien  on  the  property,  as 
against  the  bank,  under  their  first  execution,  they  waived  it  by  not 
taking  possession,  and  by  their  subsequent  conduct,  which  was,  in  effect, 
an  elecUon  to  rely  on  the  garnishment  for  any  balance  of  the  proceeds 
after  paying  the  judgment  of  the  bank.  Hanson  v.  Taper  Sleeve  Pul- 
ley Incorporation,  622. 

2.  Wrongful  seizure    of   mortoaoed    aooDd:    action    for   dam- 

ages: BYiDENCB.  In  an  action  by  a  mortgagee  of  a  stock  of  goods 
against  a  sheriff  and  the  attachment  plaintiffs;  for  the  wrongful  seiz- 
ure and  conversion  of  the  goods  under  the  attachment,  plaintiff  was 
properly  allowed  to  introduce  in  evidence  the  attachment  bond,  and  the 
return  of  the  sheriff  on  the  writ  of  attachment,  including  the  notice 
given  by  plaintiff  of  his  ownership  of  the  goods,  and  the  indemnifying 
bond.  The  statements  made  in  the  return  were  admissions  binding  upon 
the  sheriff'  und  the  attachment  plaintiffs  who  indemnified  him;  and,  it 
appearing  by  the  return  that  on  the  very  day  when,  the  sheriff  made  the 
levy  he  was  served  by  plaintiff  with  notice  of  his  ownership  of  the 
goods, —  the  notice  being  attached  to  the  return, — ^this  was  competent 
and  sufficient  evidence  of  the  service  of  the  notice  in  proper  time. 
Crawford  v.  Nolan,  673. 

3.  :   : .      In  such  case,  where  the  mortgage  covered 

all  the  goods,  it  was  proper  to  allow  plaintiff  to  prove  by  parol  that 
the  sheriff  removed  all  the  goods  from  the  store  by  virtue  of  the  writ  of 
attachment, — the  purpose  of  the  evidence  being  to  identify  the  goods 
taken  with  the  goods  described  in  the  mortgage.  For  this  purpose  ihe 
return  on  the  writ  was  not  the  only  admissible  evidence.    Id, 

4.  :    measure  of   damages.      In  such  case  the  court  instructed 

the  jury  as  follows:  '*  If  you  find  for  the  plaintiff,  the  amount 
which  he  will  be  entitled  to*  recover  will  be  the  amount  of  the  fair 
reasonable  market  value  of  the  property  at  the  time  it  was  levied 
upon  and  taken,  together  with  six  per  cent  per  annum  interest  from 
the  date  of  the  levy  up  to  this  time;  not.  however,  exceeding  in  amount 
the  sum  total  of  the  several  claims  secured  by  the  mortgage,  with  interest 
thereon  at  the  rate  of  six  per  cent  per  annum  from  the  date  of  the 
mortgage."  Held  correct,  where  the  amount  found  could  not  and  did 
not  exceed  the  amount  claimed  in  the  petition.    Id. 

5.  Knowledge  bt  sheriff  of  claim  of  third  farty:  etidbkob. 

Lyons  v,  Hamilton,  759. 

See  Exemptions,  1,  2;  Pleading,  9. 

ATTORNEY  AT  LAW. 

See  Agency,  1;  Practice  in  Supreme  Court,  24;  Statute  of  Lim- 
itations, 2. 

BARBERS. 

See  Civil  Rights,  L 
Vol.  LXXII— 49 
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BASTARDY. 
See  Appeal,  2. 

BILLS  AND  NOTES. 
See  Pbomissobt  Notes. 

BOARD  OP  EQUALIZATION. 
See  Taxation,  2. 

BOARD  OF  SUPERVISORS. 
8ee  Bridges,  1;  Highways,  2,  3;  Pbomissobt  Notb,  1-8. 

BOUNDARIES. 
See  RiPABiAN  Rights,  1, 2, 4. 

BOUNTIES. 

1.  On  wolf  scalps.    See  Counties,  1. 

« 

BRIDGES. 

1.  In  cities:  authobitt  op  county  scpebyibobs  to  build.  Undei 
subd.  18  of  §  308  of  the  Code,  the  supervison  of  a  coanty  have  power  to 
provide  for  the  erection  of  all  bridges  which  may  be  necessary  for  the 
public  conyenience  within  their  separate  counties,  whether  fiie  same  be 
within  or  without  the  limits  of  a  citv  or  incorporated  town;  (following 
Bell  V.  Foutch,  21  Iowa,  119;)  and  g  527  of  the  Code  does  not  change 
the  rule.  Oakaloosa  Steam  Engine  Works  v.  Pottatcattamie  Ccunt^^ 
134. 

BURDEN  OP  PROOF. 

See  Admikistbatob,  1 ;  Cbiminal  Law,  12. 16, 22;  Deed,  2;  Hoxbstsads. 

1,  5;  Iksubaitce,  12;  Mobtgage,  5. 

BURGLARY. 
See  Cbiminal  Law,  18. 

CARRIERS. 
See  Railboads,  22-25. 

CASES  IN  THE  IOWA  REPORTS  CITED,  FOLLOWED,  BTTC. 

[nie  figures  immediately  following  the  title  of  the  oMe  show  the  Tohime  snd  pegv  of  the 
Iowa  Beports  where  the  oaae  Is  found:  the  words  In  Boman  type  indicate  the  tnbjeet 
under  consideration;  and  the  figures  following  refer  to  the  page  in  this  volume  whw  the 
citation  is  made.] 

A. 

Adanu  9.  Griffin,  66,  las.  Tax  title:  Stat- 
ute of  limitations :    35. 

Adams  v,  Morton^  37, 256.  Consideration: 
I>oubtful  claim.    707. 

Adams  County  v.  Burlington  <t  Jf.  S,  R^y 
Co,,  56,  94.  ConolusiTeness  of  ruling  on 
appeal.    199. 

Adye  v.  Hanna^  47,  264.  Officers:  Con- 
tract for  fees.    133. 


Jltna  Lift  Int.  Co.  «.  lYantt^  53.  6I& 

Homestead:    Hortffage:    Fraud.    43. 
AUard  v.  Oaston^  70,  731.    Tax  In  aid  of 

railroad:    When  road  completed.   659. 
AUen  V.  Broton^  89,  830.    AKkUoatlon  tA 

payments.    60. 
Anson   v.  Anton,   90,    6S.    Foredosure: 

Bights    of    heirs    not    mode    parties. 

610. 
Armstrong  9.  Crapo,  72, 604  (flftte.)   Will: 

Oonstruotion.    604. 
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Aherton  v.  Dearmondt  38,  353.    Parol  to 

▼ary  writing.    459. 
Aucitampaugh  v.  Schmidt^  70,  642.    EtI- 

dence:    Objection  too  late.    464. 
Auer  V.  City  of  Dubuque^  65,  650.    Cities: 

Taxation:  Notice.    7U3, 705. 

B. 

BaUy  V.  Saiiy,  69,  77.  DlToroe:  Failure 
to  pay  temporary  alimony:  Effect.   604. 

Bailey  v.  Muf.  Ben.  Ass^n.^  71, 6d9.  Action 
for  unleTled  assesament.  193, 245 ;  Estop- 
pel.   364. 

Baldwin  v.  8t.  Louis,  K.  <t  N.  Wy  Co.,  68, 
37.  Injury  to  employe:  Negligeooe  ot 
snperior.    47. 

Ballinger  v.  Tarbell,  16,491.    Judgment: 
Collateral  attack.    248. 
Barhydt  v.  Bonney^  55, 717.  Parol  to  yary 
writing.    459. 

Bank  qf  Monroe  »•  Anderson  Bros,  Min- 
ing A  R'y  Co.,  65,  682.  Snrety:  Bisk 
oasnmed:  Duty  of  creditor.    730. 

Barke  v.  Early,  72, 273  {ante.)  Limitation 
of  action:  Effect  of  amendment.  262; 
Followed,  284,  290. 

Barlow  v.  McKinley,  24,  69.  Breach  of 
warranty:  Knowledge  of  vendee.    746. 

Barnes  v.  Marshall  county.  66, 20.  Illegal 
Taxes  paid:    Becovery  from  county.  150. 

Barney  v.  Myers,  28, 472.  Mortgage:  Sale 
of  land  in  parcels:  Apportionment  of 
debt.    693. 

Barrett  v.  Love,  48,  103.  Tax  title.  Stat- 
ute of  limitations.    24. 

Bates  V.  Bates,  27,  110.  Will.  Undue  In- 
flaeaco:    Evidence.    590. 

Bates  V.  Ruddick,  2.  425.  Mortgage:  Sale 
of  land  in  parcels:  Appordomnent  of 
debt.    693. 

Backer  v.  Betten,  89,-  668.  Intoxicating 
liquors:    Export  from  state.    854,  867. 

Bedwll  V.  Gf'phart,  67, 44.  Former  adjud- 
ication.   50. 

Belt  r.  i:ilyof  Barlinqton,  68, 296.  Street: 
Dedication:    Acceptance.    440, 441. 

Beli  V.  Foutch,  21, 119.  Bridges  in  cities: 
Power  of  snpdryisors.    186. 

Ben  ham  v.  Chamberlain,  99,  SiS.  Home- 
stead :    Exemption  of  proceeds.    39. 

Besore  r.  Dosh,  84,  211.  Tax  sale:  B»- 
demption:    Terms:    276. 

Bish  V.  Hawkeye  Ins.  Co.,  69, 184.  Policy 
limiting  time  of  action.    415. 

Boardm'in  a.  Thompson,^,  iSn.  Officers: 
Contract  for  fees.    138. 

Bones  v.  Aiken.  35,  534;  Judgment:  Pay- 
meat  by  saretv:    Subrogation.    340. 

Bridshaw  v.  Hurst,  67,745.  Homestead: 
Abandonment  by  surviving  spouse.    125. 

Bra  wn  v.  Painter,  44, 868.  Tax  title :  Lim- 
itation of  action.    278. 

Bryan  v.  Chicago,  R.  I,  <ft  P.  R^y  Co.,  63, 
464.  Fair  preponderance  of  evidence. 
399 

Bryant  v.  Brazil,  62, 350.  Parol  to  vary 
nato.    649. 

Bnell  V,  Buckingham,  16,  284.  Insolvent 
corporation:  Preference  of  stockholders. 
670. 

Biirdick  v.  Kent,  62,  683.  Honestesd: 
Abandonment  by  surviving  spouse     125. 

Bnrges  v.  Mabin,  70,  633.  Bailroad  aid 
tax:  Repeal  of  law:  Effect  on  tax  levied. 
126;  Notice  of  election.    559. 

Burlington,  C.  R.  A  N.  R*y  Co.  v.  Verry^ 
48,  433.    Evidence:  Bes  gestao.    203. 


Oalwell  V.  City  of  Boone,  51,  637.     Title 
to  streets:  439. 


Carpenter  v.  Brown,  5%  451.     Petition  for 

new  trial :  Trial  by  jury.    478. 
Carter  v.  Humboldt  Fire  Ins.  Co.,  12,  287. 

Policy  limiting   time    of    action,   415; 

Ground  of  demurrer.    416. 
Case  V.  Ji*ood,  71,  632.     Limitation  of  ac- 

tioas:  Effect  of  amendment.    275. 
Case  V.  Chicago,   R.  /.   <ft  P.  R^y    Co., 

64,  762.    Injury  of  stock  at  cattle  guards: 

Presumption  of  negligence.    97. 
Chicago,  /.  <t  D.  R^y  Co.  v.  Estes,  71,  703. 

Bight  of  way:  Contract,  for.    286. 
Chicago,  ii,  I  db  P.  R^y  Co.  v.  Grinnell, 

51,  476.     Bailroad  land  grants:    When 
title  passes. 

City  of   Burlington  v.  Burlington  dk  M. 

R.  R^y  Co.,41,l3i.     Cities  and  towns: 

Statute  of  limiUtions.    439. 
City  of  Clinton  v.  Cedar  Rapids  A  M.  R. 

H'y  Co.,  24,  466:  Title  to  streets.    439. 
City  of  Pella  v.  Scholte,  24,  283.     Cities 

and  town:  Statute  of  limitations.    439. 
C'  ark  V.  Rich  ardson,  32,  899.      Partition : 

Land  owned  in  severalty.    625- 
Clark  V.  Town  qf  Epworth,  56.  462.    De- 
fective bridge:  Town  liable.    175. 
Conners  v.  Burlington,  C.  R.  cfc  If.  R'y 

Co.,  71,  490.    Survival  of  actions.    204. 
Contpay  v.  Youikin,  28.  296.     Auditor: 

Power  to  correct  assessment.    731. 
Cook  V.  Benson,  62,  170.     Nuisance:    In- 

j auction:  Limit  of.    512. 
Cook  V.  Chicago,  B.  db  Q.  R^y  Co.<,  40, 

461.    BaSIways  on  streets:  Consent  of  lot- 
owners:  Bevocatlon.    252. 
Cornell  v.  Phoenix  Ins.  Co.,  67, 388.   Policy 

limiting  time  of  action.    415. 
Courtright  v.  Courtright,  68,  67.      Money 

given  to  husband:  Becovery  by  wife.    51. 
Courtwright  t.  S trickier,  37, 382.    Written 

contract:  Parol  to  vary.    83. 
Crowley  V.  Burlington,  C.  U.  <ft  .V.  R'y  Co., 

66,  688.    Proximate  cause.    718. 

D. 

Darrance  v.  Preston,  18,  896.  .  Judgment: 

Jurisdiction.    467. 
Davis  V.  Huebner,   45,  674.      Cities  and 

towns:  Statute  of  limitations.    439,  441. 
Davidson  v.  Gas  Light  Co.,  24, 419.   Parol 

to  vary  note.    649. 
Deppe  V.  Chicago,  R.  T.  A  P.  R^y  Co.,  86, 

52.  Operation  of  railroad.    712. 
Dickson  v.  Harris,  60,  727.     Parol  to  vary 

writing.    469. 

Dishon  V.  Smith,  10,  212.  Proceedings  of 
officers:  Statutes  directory.    582. 

Dist.  Twp.  qf  Boomer  v.  French,  40,  601. 
Statute  of  limitations:  Fraudulent  con- 
cealment.   163. 

Dist.  Twp.  qf  Sioux  City  t>.  Pratt,  17,  16. 
SupH  of  public  instruction:  Jurisdiction. 
881. 

Donnelly  v.  Cedar  Rapids  Ins.  Co.^  70. 
693.  Insurance:  False  statement  of 
value:  Evidence.    179. 

Dougherty  v.  McManus,  36,  667.  Judg- 
ment: Collateral  attack.    248. 

Drefahl  V.  Tuttle,  42.  177.  Judgment: 
Payment  by  surety:  Subrogation.    840. 

Dungan  v.  Von  Puhl,  8,  268.  Occupying 
claimant:  Bental  value.    748. 

Dunlavy  v.  Chicago,  R.  I.  A  P.  R'y  Co., 
66, 435.    Personal  injury :  Evidence.  372. 

E. 

Early  V.  Burt,  68,  716.  Trial  de  novo:  As- 
signment of  errors.    608. 

Early  v.  Whittingham,  43. 162  Tax  sale: 
Bedemption:  Terms.    276,  279. 
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E^lntll  V.  Ilagena^  53,  223.     Home«tea4: 

MortgOKe:  Fraud.    42. 
EggUilon  v.  Council  Blt^fft  Ins,  Co.,  66, 

3U8.    Policy  limiting  time  of  action.  415. 
Eikenberry  v.  Edwards^  71,  82.    Pleading: 

Contradictory  defenses.    262. 
Ellis  V.  Council  Hlufs  Ins.   Co,^  64,  507. 

Policy  limiting  time  of  action.    415. 
Efitrttt  r.  Beebe^  87,  452.     Tax  sale:  Be- 

demption:  Terms.    276. 

F. 

Farrsll  v,  Leighton^  49, 174.    Probate  of 

will:  Notice.    425. 
First  Nat.  Bank  of  Leon  v.  Oill,  50,  425. 

Appeal:  When  it  lies.    492. 
FUzpatrick  v.  Fitzpatrick^  86,  674.    Will: 

description  of  land:  Evidence.    582. 
Fleming  v.  Mershon,  36,  413.    Only  parties 

can  appeal.    558. 
Fogg  V.  Ilolcomb^  64,  621.     Innocent  pur- 
chaser: Burden  of  proof.    520. 
Forteaux  v.  Lepage^  6,  123.    Estates  of 

decedents:   Allowance    of  claim:  Effect. 

640. 
Francis  t>.  Dubuque  A  S.  C.  R*y  Co.^  25, 
'  61.    Carriers:  when  liability  ceases.  539. 
French  v.  Gifford,  31,  428.    Beoeiver:  Who 

pays  compensation.    338. 

G. 

Gardner  t.  Baker ^  25,343.  Partnership: 
Individual  liability.    13. 

Gardner  V.  Early,  69,  4^,  Sale  for  taxes 
not  carried  forward,  274;  Redemption: 
Refunding  taxes  paid.    276. 

Gnrrefson  v.  Ilawkeye  Ins.  Co ,  65,  468. 
Policy  limiting  time  of  action.    415. 

Garrett  v.  Burlington  Plow  Co.,  70,  697. 
Insolvent  corporation:  Preference  of 
stockholders,  070;  Debt  beyond  pre- 
scribed limit.    672. 

Gaich  V.  Ctty  of  Des  Moines^  68,  718.  Cit- 
ies: Taxation:  Notice.    703,  704. 

Gelpcke  v.  Blake,  19,  268.  Written  contract: 
Parol  to  vary.    33. 

Gilchrist  v.  Anderson,  69,  274.  Mechanic's 
lien:  Sabcontractor:  Payment  to  con- 
tractor.   474. 

Gilman  v.  T)f8  Moines  V.  R*y  Co.,  40, 200. 
Officers:  Contract  for  fees.    138. 

Goods  V.  Cummin gs,  85,  67.  Redemption 
by  junior  lien-holder.    809. 

Gordon  v.  Hardin,  33,  550.  Levy  on  mort- 
gaged chattels.    497. 

Grant  v.  Parson,  67,  31.  Effect  of  decree, 
155 ;  Redemption  from  foredoeure  sale. 
234. 

Grfenleaf  v.  III.  Cent.  R*y  Co^  29,  14, 
Personal  injury:  Evidence.    872. 

Griffith  V.  Carter,  64, 198.  Tax  title:  Stat- 
ute of  limitations.    24,  25. 

Grimem  v.  Simpnon  Centenary  College,  42, 
589.    Instructions  without  evidence.  647. 

Gross  V.  Nichols,  72,  289.  {ante,)  Fol- 
lowed.   763. 

H. 

Hakes  v,  Shupe,  27, 466.  Judgment:  Jur la- 
diction.    467. 

Harber  v.  Sexton^  66,  212«  Limitation  of 
actions:  Effect  of  amendment.    275,  279. 

Harkins  v.  Edwards,  1, 431.  Parol  to  vary 
note.    649. 

Haynfis  v.  Harris,  33,  616.  Estates  of  de- 
ce«lents:  Title  to  personalty.    723. 

Hfafon  V.  Knight.G3,6Se.  Tax  sale:  No- 
tioo  to  redeem:  To  whom  land  assessed. 
730.    et  seq. 


Higlitower  v.  Overhaulser,  65, 347.  Cks-ge 

'  of  school  districts:  Mandamus.    68?. 

Hill  V.  Smith,  Morris,  96.  Stttuts:  R^  peal 
by  non  uf er.    857. 

Hintrager  v.  Hennessy,  46,  600.  Tax  title: 
Statute  of  limitations.    24. 

Hodson  V.  Tibbelts^  16,  97.  Judgment: 
Jurisdiction.    467. 

HoUingsworth,  In  re,  58,  626.  Will:  Un- 
due influence:  Evidence.    590. 

Humble  V.  Shoemaker,  70, 223.  Sednotian: 
Who  may  sue  for.    680. 

I. 

In  re  Will  of  HoUingsworth,  t»,  626.  WiU: 
Undue  influence:  Evidence.    690. 

In  re  WiU qf  Norman,  72, 84.  {ante.)  In- 
sanity: Non-expert  testimony.    685. 

Ind.  Dist.  of  Lowell  v.  Ind.  Dist,  rf  Duser, 
46,  39.  SupHof  public  instruction:  Juris- 
diction.   382. 

Iowa  Falls  <t  S.  C.R^yCo.r.  Beck,  VI, 
421.  Railroad  land  grants  :  When  title 
passes.    507. 

Iowa  Loan  A  Trust  Co.  v.  Mower}/,  67, 
118.  Mortgage:  Sale  of  land  in  parcels: 
Apportionment  of  debt    698. 

Iowa  Railroad  Land  Co.  v.  Mickle.  41, 402. 
Title  bond:  Forfeiture.    817. 

Irish  t?.  Burlington  <fc  S.  W,  R^y  Co.,  44, 
880.  Railroad  on  streets:  Consent  of  lot 
owner:  Revocation.    252. 

J. 

Johnson  V.  Moser,  66,  686.  Case  simply 
referred  to.    164. 

Johnston  v.  Belden,  49,  801.  Judgment: 
Payment  by  surety:    Hubrogation.    840. 

Jones  V.  Hetherington,  46,  681.  Fraudulent 
conveyance:  Notice  to  purchaser.    108. 

Jordan  v.  State  Ins.  Co ,  64,  216.  Insur- 
ance: False  statement  of  value:  Evidence. 
179. 

Jordan  v.  Wapello  Circuit  Courts  69, 177. 
Contempt:  fiinishment:  Procedure.  879. 

Judge  V.  Kribs,  71,  183.  Intoxicating 
liquors:  Nuisance:  Liabillly  of  owner  of 
building.  444;  Good  faith  In  quitting 
businees.    699. 

R. 

Keller  v.  Tracy,  11,  680.  Oontraot  with  nn- 
inconiorated  body.    499. 

Kennedy  v.  Bigelow,  48,  74.  Taxes  on  tax 
lands :  Filing  receipts  with  auditor.    278. 

Keokuk  County  v,  Howard,  41, 11.  Stat- 
ute of  limitations:  Action  against  oAoer. 
74. 

King  V,  Nelson,  86,  609.  Instmotlon  with- 
out evidence.    647. 

Knowles  v.  Rablin,  20, 101.  Foreclosure: 
Right  of  heirs  not  made  parties.    610. 

Koon  V.  Tramel,  71, 182.  Mortgage:  Con- 
sideration :  Priority:  256. 

Kraut  V.  Craufford,  18,  549.  Meandered 
lines  not  boundary  lines.    68. 

Krsbs  r.  Minneapolis  d  St.  X.  B^y  Co. 
64, 670.    Injury  to  stock  on  track.    97. 

L. 

Lake  v.  Gray,  36, 469.  Oonveyanoe:  Estop- 
pel to  claim  title.    622. 

Lamb  V.  Feeley.  71,  742.  Redemption  by 
junior  lien-holder.    809. 

Leach  V.  Hale,  81,  69.  Bailment:  Negli- 
gence.   281. 

Ltffingwell  v.  Gilchrist,  40,  416.  Instnio- 
tions  without  evidence.    647. 


^ 


INDEX. 


773 


Leighton  v.  Orr^  44, 679.  Jrrooate  of  will : 
How  reviewed.    426. 

Lewis  V.  Tilton^  64. 2i0.  Oontract  witli  rm- 
incorporated  body.    499. 

LiUle  V.  i^inneU,  7,  324.  Estates  of  deced- 
ents: Allowance  of  claim:  Effect    640. 

Littleton  v.  Fritz^  65, 488.  Goatempt:  Pun- 
ishment without  indictment.    879. 

Longhurst  v.  Star  Ins.  Co.,  19,  870.  PoUoy 
limiting  time  of  action.    416. 

Loomis  V.  McfCemie,  48, 416.  Perfection  of 
record  In  trial  court.    699. 

Lutz  V.  Kelly,  47,  807.  Judgment:  Juris- 
diction.   467. 

M. 

MancUncheid  v.  Plymouth  DisL  Court,  69, 
240.  Contempt:  Punishment:  Procedure. 
379. 

Man'derchid  v.  City  of  Dubuque,  29,  78. 
Street:  Dedication:  Acceptance.    440. 

Manning  v.  Mathews,  66,  675.  Bailroad 
aid  taxes  declared  void.    149. 

Martm  v.  Blattner,  63,  286.  Oontempt:  Pun- 
ishment: Procedure.  379;  Nuisance:  Lla- 
bility  of  owner  of  building.    444. 

Mayes  v,  Turley*  60,  407.  Evidence:  Trans- 
action with  decedent.    517. 

Marshall  v.  Sloan,  36, 445.  Sup't  of  pub- 
lic instruction:  Jurisdiction.    382. 

McConkey  v.  Chapman,  68, 281.  Olftcers: 
Oontract  for  fees.    133. 

McUuUum  V,  Black  Uawk  County,  21, 409. 
Bridge  in  city:  County  not  liable  for  de- 
fect.   175. 

McDonald  v.  Moore,  65, 171.  Oamishment: 
Joinder  of  other  action.  63.  Constable: 
Limit  of  Jurisdiction.    697. 

McOowen  v.  Myers,  60,  266.  Breach  of 
warranty:  Knowledge  of  vendee.    745. 

McKinley  v.  Chicago,  R.  J.  A  P.  R'y  Co., 
47, 79.  Railway  fence :  Gate :  Insufficient 
fastening.    98. 

McLane  v.  Leicht.  69,  401:  Contempt:  Pun- 
ishment: Proceaure.    379. 

McManns  v,  Carmichael,  8, 1.  Navigable 
stream:  Title  to  bed  of.    67, 429. 

Meade  v,  Kanaas  City,  St.  J.  db  (/.  B.  R'y 
Co.,  45,  699.  Horses  killed  on  track:  Evl-* 
dence  as  to  cause.    77. 

Meadows  v.  Hawkeys  Ins.  Co.,  62,  387. 
Pleading:  Contradictory  defenses,    262. 

Merchants*  Onion  Barb  Wire  Go.  v.  Chi- 
cago, R.  I.  <fc  P.  B"y  Co.,  70, 105.  Ball- 
roads  on  streets:   Nuisance:   Recovery. 

251.  «  .  ,  ^ 

Mernll  v.  Bows,  69,  653.  Trial  de  novo: 
Reporter's  notes  not  extended.  75;  Evi- 
dence certified  too  late.    456. 

Metz  V.  Soule,  40,  236.  Aecord  and  satisfac- 
tion: Joint  wrong-doers.    726. 

Mickey  v.  Burlington  Ins,  Co.,  35,  175. 
Policy  limiting  time  of  action.    415. 

Miller  v.  Corbin,  46,  150.  Tax  sale:  Re- 
demption: Terms.    276. 

Miller  v.  Walbert,  71,  89.  Homestead: 
Mortgage:  Fraud.    42.  ^     ^     ^ 

M(Kfett  V.  Armstrong,  40, 484.  Instruction 
without  evidence.    647. 

Mohr  V.  Chicago  A  N.  W.  B*y  Co,,  40, 679. 
Carriers:  When  liability  ceases.    539. 

Moingona  Coal  Co,  v.  Blair,  51,  447.  Tax 
title:  Statute  of  limitations.    24,  25. 

Monte  V,  Arneson,  25,  383.  Property  in  in- 
toxicating Honors.    355. 

Mooar  vTWalker,  46,  164.  Garnishment: 
No  lien  secured  by.    497.  .  „    «, 

MulhoUand  t>.  Des  Moines,  A.  <t  W.  B*y 
Co.,  60, 740.  Railroads  on  streets:  Recov- 
ery of  damages.    250,263,254. 


Munson  v.  Sears,  12.  172.  Partnership: 
What  is,    666. 

Masser  v.  Hershey,  42,  356.  Navigable 
river:  Title  to  bed  of.    67,  68,  420. 

Myers  v.  Kirt,  63, 124.  Limitation  of  ac- 
tions: Effect  of  amendment.    275. 

N. 

Newman  v.  Covenant  Mut.  Ben,  Ass^n.,  72, 
249.  {ante. )  Action  for  unlevied  assess- 
ment.   265. 

Niles  V.  Fries,  85, 41.  Intoxicating  liquors : 
Export  from  state.    854,  866. 

Noel  V.  Horton,  50, 687.  Fraudulent  rep- 
resentations as  defense.    83. 

Nolan  V.  Grant,  53,392.  Innocent  pur- 
chaser: Burden  of  proof.    520. 

Norman,  In  re  Will  of,  72,  84.  {ante.)  In- 
sanity: Non-expert  testimony.    635. 

o. 

O^Brien  v.  Strang f  42,  643.     Guardian:  Ac 

tiou  against  surety.    347. 
Ogg  V.  City  of  Lansing,  35, 496.     Title  to 

streets     439. 
O^Hagen  v.  O^Hagen,  14,   264.     Probate 

business:  Hearing  out  of  county.    347. 

P. 

Parish  V.  Elwell,  46, 162.  Proceeding  of 
officers: Statutes  directory.    532. 

Parker  v.  Van  Steeaburg,  68, 174.  Auditor: 
Power  to  correct  assessment.    731. 

Parsons  v.  Parsons,  66,  764.  Will:  Undue 
Influence:  Evidence.    590. 

Patterson  v.  Hill,  61,  534.  Money  given  to 
husband:  Recovery  by  wife.    61. 

Peel  V,  Peel,  50,  621.  Divorce:  Failure  to 
pay  temporary  alimony:  Effect.     604. 

Phinneyv,  fFarr^n,  52, 833.  Estates  of  de- 
cedents: Title  to  personalty.    723. 

Phcsnix  Ins.  Co.  v,  Dankwardt,  47, 432. 
Amendment:  When  allowed.    293. 

Port  V.  Embree,  54,  14.  Mortgage:  Con- 
sideration.   256. 

Porter  v,  Kilgore,  32,  379.  Foreclosure: 
Rights  of  heirs  not  made  parties.    610. 

Pratt  V.  Des  Moines  jV.  W.  B'y  Co,,  72, 
249.    {ante.)    Followed.    760. 

Radford  v.  Folsom,  55,  276.  Receiver: 
who  pays  compensation.    338. 

Bainsharger  v.  Mut.  Aid,  Ass'n.,  72, 19L 
(  a  nte. )  Action  for  unlevied  assessment. 
245,  265. 

Reed  v.  Beck,  06,  21.  Coed  lease:  construc- 
tion.   744. 

Renwick  v.  D,  tft  N.  W,  R'y  Co.,  49,  664. 
Railroads:  Right  of  way  over  bed  of  nav- 
igable stream.    48u. 

ReynoldA  v.  Plymouth  County,  65, 90.  Tax- 
ation :  Title  in  United  States.    158. 

Richards  r.  Burden^  81, 305.  Appeal:  When 
not  allowed.    556. 

Roberts  v.  Deeds,  67,  820.  Tax  sale:  Re- 
demption: Terms.    277. 

Rock  v.  Singmaster,  62,  511.  Constable: 
Limit  of  jurisdiction.    697. 

Royer  v.  Foster,  62,  321.  Breach  of  cove- 
nant of  warranty :  Recovery.    282. 

Rttddick  V.  Otis,  83,  402.  Partnership: 
Whvt  is.    566. 

Russell  V.  Johntson,  67,  279.  Assignment 
of  errors:  Too  late.    75. 

Ryan  v.  Chew,  18,  589.  Mortgage:  Consid- 
eration.   667. 
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Serrin  v.  Gr^fe,  67, 196.  Navigable  stream 
deoiared  not  navigable:  Effect  on  ripa- 
rian boundaries.    68. 129. 

S^rerln  v.  Zack^  65,  28.  Insanity:  Evidence 
of  non-experts.    87,  636. 

Seymour  v.  Bu/ltfr,  8, 804.  Partnership: 
luOlvidoal  iiabiUty.    18. 

Sexton  V.  Peck^  48,  260.  Tax  title:  Limita- 
tion of  action.    278. 

Sfiea  V.  City  of  OUumwa,  67,  89.  Streets: 
Dedication:  Use.    440. 

Shea  V.  Quintin,  30,  68.  Judgment:  Col- 
lateral attack:  248. 

Shepard  «« Supervisort  Johnson  County^ 
72,258.    {ante.)    FoUowed.    763. 

SUlyman  v.  King^  36,  207.  Purchase:  Prior 
deed:  Oood  faith.  257 ;  Burden  of  proof. 
520. 

SluMd  P.  Bamum,  71,  245.  Tax  lands:  Fil- 
ing duplicate  tax  receipts  with  auditor. 
747. 

ASmall  V.  Chicago^  R.  I.  A  P.  R*y  Co.,  60 
841.    Railways:  Fires:  Pleading.    626. 

Smith  V.  Dixon,  58,  444.  Justice  of  peace: 
Jurisdiction.    697. 

Smith  V.  MatMa*},  37,  633.  Estates  of 
decedents:  Allowance  of  claim:  Effect. 
640. 

Snyder  v.  Miller^  67,  261.  Will:  Construc- 
tion: Repagnant  clauses.    604. 

Stafe  V.  Bissau^  67, 616.  Sale  of  liquors  by 
pharmacist.    222. 

Slate  V.  Hlurtt,  69.  468.  AUbl:  Evidence: 
InstracMon.    329. 

Stafe  V.  Da  //«,  41,  311.  Challenge  to  juror: 
Waiver  of  error.    630. 

Sfaie  V.  Emerson,  48, 174.  Possession  of 
Btolea  goods:  Burden  of  proof.    602. 

Sfale  V.  Franks,  64.  39.  Burglary:  Indict- 
ment: Ownership  of  building.    268. 

State  V.  Geddia,  44,  637.  Homestead:  Ex- 
emption of  proceeds.    39. 

State  V.  Hamilton,  57, 596.  Alibi:  Burden 
of  proof.    328. 

S'afe  V.  Harris,  36, 136.  Keeping  intotica- 
tlng  liquors:  Intent.    855. 

Slate  V.  Martland,  71,  643.    FoUowed.  489. 

State  V.  McGinnis,  71,  685.  Obtaining  sig- 
nature by  false  pretenses:  Indictment.  31. 

State  v.  Beed,62,40.  Alibi:  Burden  of 
proof.    328. 

State  V.  Bivers,6A,  611,  Burglary:  Indict- 
ment: Ownership  of  building.    263. 

State  V.  Stickley,  41,  232.  Insanity:  Evi- 
dence of  non-experts.    87. 

State  V.  Thompson,  44,899.  Intoxicating 
liquors:  Search  warrant:  What  must  be 
alleged.    694. 

Steele  v.  Sanchez,  72,  65.  (ante,)  Bed  of 
river:  Title.    429. 

Stephenson  v.  Stephenson,  62, 163.  Will: 
Undue  influence:  Evidence.    590. 

Stout  V.  City  Fire  Ins.  Co.  qf  New  Haven, 
12,371.  Policy  limiting  time  of  action.  415. 

Sweatland  v.  lil.  db  Miss.  Tel.  Co.,  27,  483. 
Evidence:  Jies  gestai,    203. 

T. 

Teager  v.  Landsley,  69,  725.  Exempt  prop' 
erty;  Selxurein  other  states:  Injunctlou. 
164,  166. 

Tempter  v.  RothwHUr,  57,  259.  Instruc- 
tion without  evidence.    647. 

Thode  V.  Spo^ord,  65,  294.  Taxes  on  tax 
lands:  Filing  receipt  with  auditor:  Tax 
title:  Limitation  of  action.    278. 

Thompson  v.  Curtis,  28,229.  Party  wall: 
Right  running  with  land.    638. 

Thompson  v.  Savage,  47, 622.  Tax  title: 
Limitation  of  action.    278. 


Tomlin  V.  Dubuque,  B.  A  M.  R*7  Co^  32, 

106.  Navigable  river:  Title  to  bed  oL   67, 

429. 
Trulock  V.  BentUy,  67, 602.  Tax  title:  Lim- 
itation of  action.    620,  el  ssq. 
Trustees  qf  Oriswold  College  v.  CUy  qf 

Davenport,   65,   683.      Cities:  Taxation: 

Notice     7li8, 704. 
Trustees  of  Iowa  College  t.  Hill,  12,  462. 

Consideration.    667. 
Tufts  V.  Stanley,  42,  628.     Mortgage:  Sale 

of  land  in  parcels:     Apportionment  of 

debt    693. 
Turner  v.  Hitchcock,  20, 310.     Accord  and 

satisfaction:  Joint  wrong-doers.    726. 
Tuttle  V.  Ind.  DUt  of  Harlan^  62,  432. 

Rights  of  Buretlea  on  onllder'a  bond.  US. 

V. 

Vance  v.  DUt.  Twp.  tf  Wilton^  9B,  406. 
SupH  of  public  instruction:  Jurisdiction. 
882. 

Vanslyck  v.  Mills,  84, 875.  Levy  an  mort- 
gaged chattels.    497. 

Van   Wagner  v.  Van  Kostrand,  19,  422. 

Breach  of  warranty:  Knowledge  of  vendee. 
745. 

Veach  v.  Schaup,  8,  194.  Foreclosing 
Rights  of  heirs  not  made  parties.    610. 

Viele  V.  Germania  Ins.  Co.,  26, 1.  Insur- 
ance: Waiver  of  conditions  by  parol.  315; 
Stipulation  against  assignment:  Waiver. 
644. 

Voorhies  v.  Eubank,  6.  274,  Estiites  of  de- 
cedents: Allowance  of  claim:  Effect.  610. 

w. 

Wade  V.  Clark,  62.  158.  Limitation  of 
action:  Amendment.    275. 

Warren  v.  Henly,  31.  81.  City  improve- 
ments: Taxation.    703. 

Way  V.  III.  Cent.  R*y  Co.,  40, 841.  Personal 
injury:  Evidence.    872. 

Webber  o.  Sullivan,  58, 260.  WHl:  Undue 
influence.    589. 

Weidner  v.  Thompson,  69,  86.  Mortgage: 
Priority:  Notice.    652. 

Weil  V,  Loenthal,  10, 675.    Judgment:  Jur- 
isdiction.   467. 
•  Whitsett  V.  Chicago,  R.  /.  <ft  P.  R^y  Co., 
67,  150.    Negligence:  When  question  for 
Jury.  47;  Personal  injury:  Evidence.  872, 

Wiley  V.  Backus,  52,401.  Oift:  Delirery.  410. 

Williams  v.  Sautter,  7, 435.  Partnership: 
What  is.    566. 

Wilson  V.  Conklin,  23,  469.  Redemption 
by  junior  lien-holder.    809. 

Wing  V.  Qlick,  56,  473.  Parol  to  vary  note. 
649. 

Winter  v.  Hudson,  64,  836.  Mechanic's 
lien:  Subcontractor :  Payment  to  con- 
tractor.   474. 

Wolcott  V.  Townsend,  40, 456.  Ooonpying 
claimant :  RentAl  value.    748. 

Wood  V.  Chicago,  R,  I.  A  P.  R*y  Co.,  60, 
456.    Navigable  stream  declared  not.nar^ 

Igable:  Effect  on  boundailea.    68,429. 

Woodbury  v.  Maquire,  42, 889.  Judgment: 
Collateral  attack,  248. 

Warmer  t>.  Waterloo  Agricultural  Works, 
62, 699.  Mortgage;  Priority:  Notice.  652. 

Y. 

York  V.  Boardman,  40, 
CoUateral  attack.    248. 

Z. 


67.    Judgment: 


Zimmerman  o.  Heimrichi,  4S,  260.  Fraud* 
ulent  oonveyanoe:  Notice  to  purchaser. 
109. 
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CERTIORARI. 

1.  Limitation  of  action;  application  of  statute:  levy  of  ditch 
TAX.  While  the  action  of  a  board  or  tribunal  cannot  be  annulled  by 
proceedings  in  certiorari  unless  the  same  shall  be  instituted  within  one 
year  from  the  time  of  the  action  complained  of,  (Code,  §  3224,)  yet, 
where  it  was  sought  to  annul  the  assessment  and  levy  of  a  ditch  taoc,  on 
the  ground  that  the  establishment  of  the  ditch  was  illegal,  and  that 
therefore  the  assessment  and  levv  of  a  tax  to  pay  for  it  was  also  illegal, 
held  that  the  action  would  lie,  though  brought  more  than  a  year  suiter 
the  proceedings  establishing  the  ditch,  but  within  a  year  from  the 
assessment  and  levy  complained  of.  Shepard  v.  Supervisors  of  Johnson 
County,  258. 

CHANGE  OF  VENUE. 
See  Vknub. 

CHATTEL  MORTGAGE. 

1.  Interest  of  mobtoaoob:  levt  on.  A  mortgagor  of  personal  prop- 
erty has  no  such  interest  therein  as  can  be  levied  upon  and  sold,  and  no 
Hen  can  be  obtained  by  the  process  of  such  levv.  {Gordon  v,  Hardin, 
83  Iowa,  550,  and  Van  Slyck  v.  Mills,  34  Id.,  375,  followed.)  McCon- 
nell  V,  Denham,  494. 

2.  MOBTGAOBB  IN  possession:  GARNISHMENT:  EQUITABLE  JURISDICTION. 

Where  mortgaged  chattels  are  in  the  hands  of  the  mortgagee,-  and  he 
has  been  garnished  by  a  creditor  of  the  mortgagor,  or  by  a  subsequent 
incumbrancer,  the  remedy  at  law  is  adequate  and  complete,  and  there 
is  no  occasion  to  resort  to  equity,  unless,  possibly,  the  mortgagee  is 
insolvent  and  is  squandering  tne  property.    td» 

3.  Notice  to  subsequent  pubchaseb:  what  is  not.    A  chattel  mort- 

gage warranting  title  to  the  property,  except  as  against  **  an  existing 
mortgage  of  record  in  Poweshiek  county f'  (the  county  where  the  prop- 
ertjT  was,)  does  not,  without  more,  charge  the  second  mortgagee  with 
notice  of  a  prior  unrecorded  mortgage  on  the  property.  CUark  r. 
BarneSf  563. 

4.  Pbiobity:  pbe-existinq  debt:  consfdebation.    An  unrecorded  chat- 

tel mortgage  cannot  i)revail  against  a  subsequent  one  taken  in  good 
faith  ana  without  notice,  though  taken  for  a  pre-existing  debt  not 
extended,  where  the  second  mortgagee  enters  into  possession  and 
assumes  control  of  the  business  connected  with  the  mortgaged  property; 
for  the  responsibility  thus  assumed  becomes  a  valid  present  consideiu- 
tion  for  the  second  mortgage.  (Compare  Trustees  of  Iowa  College  v. 
HUl,  12  Iowa,  462,  and  Ryan  v.  Chew,  13  Id.,  589.)    Id, 

5.  PuBCHABB  OF  CHATTELS  NOT  CRIMINAL.    The  purchase  of  mortgaged 

chattels  is  not  criminal,  and  an  instruction  assuming  that  it  might  be  ii 
erroneous.    McDonald  v,  Norton,  652. 

See  Pabtnbbship,  2. 

CIDER. 
See  Intoxicating  Liquobs,  15. 

CmOCJIT  COURT  AND  JUDGBB. 
SeeC!ouBTS,  3,  4. 
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CITIES  AND  TOWNS. 

1.  Change  of  gbadb  of  street:  damages:  instruction.    In  an  action 

tor  damages  on  account  of  the  chantro  of  the  grade  of  a  street,  the 
fact  that  tne  coart  stated  in  an  instruction  that  by  the  change  of  grade 
plaintiff's  buildings  had  been  left  **  some  two  feet  '*  below  the  newly 
established  grade,  when  in  fact  they  had  been  left  two  and  one-half  feet 
below,  was  not  prejudicial  error,  as  the  court  did  not  pretend  to  make  a 
precise  statement,  and  the  jury  had  all  the  facts.  McCaah  v,  CUtf  of 
Burlington^  26. 

2.  :  :  .    In  such  case  a  direction  to  the  jury  to  consider 

**  the  improvement  of  the  street  as  contemplated  by  the  ordinance 
changing  the  grade"  was  not  objectionable  on  the  ground  that  the 
ordinance  did  not  allude  to  any  "'  improYement  *'  of  the  street.    Id. 

8.  How  affected  by  statute  of  limitations:  control  of  streets. 
The  statute  of  limitations  will  run  against  a  city  in  cases  wherein  arise 
questions  involving  property  or  contracts  which  do  not  pertain  to  the 
authority  of  the  Ptate  which  is  exercised  through  it,  but  against  the 
exercise  of  such  authority  the  statute  will  not  run.  (See  opinion  for 
citation  of  authorities.)  Accordingly,  held  that  the  plaintiff  city  was 
not  barred  of  its  right  to  have  abated  as  a  nuisance  a  mill  race  which 
encroached  upon  one  of  its  streets,  on  the  ground  that  it  had  for  twenty 
years  permitted  the  encroachment  to  exist  City  of  Waterloo  r.  Union 
Mill  Co.,  437. 

4.  Dedication  of  street:  acceptance:  public  use.    Acceptance  of  a 

street  by  a  city,  after  its  dedication,  is  necessary  in  order  to  establish 
the  right  of  the  public  thereto;  but  such  acceptance  may  be  shown  by 
public  use  to  such  extent  as  the  public  wants  require,  even  though  that 
use  be  so  limited  as  not  to  call  for  any  improvement  of  the  street  ( See 
opinion  for  cases  cited.)    Id. 

5.  Obstruction  OF  street:  delay  in  removing:  estoppel.    Where  a 

street  has  been  dedicated  to  a  city,  and  accepted  by  public  use,  the  use 
ojE  it  by  a  private  party,  under  a  baseless  claim  of  right  for  the  construc- 
tion of  a  mill-race,  does  not,  though  continued  without  protest  for  ten 
years,  estop  the  city  from  the  exercise  of  its  power  to  open  the  street  for 
travel,  and  from  having  the  nuisance  caused  by  the  race  abated.  (Dans 
V.  Huebner,  45  Iowa,  574,  and  Bell  v.  City  of  Burlington,  68  Id.,  296 
distinguished.)     Id. 

6.  Macadamizing     street:     assessment     upon     abutting     lots: 

notice  to  owners.  Ihe  defendant  city  ordered  the  street  which 
ran  in  front  of  plaintiff's  lot  to  be  macadamized,  and  apportioned 
the  cost  thei'eof  to  the  abutting  lots,  or  parts  of  lots,  according  to 
the  number  of  feet  which  each  fronted  upon  the  improved  street  and 
levied  a  tax  on  each  such  lot,  or  part  of  lot,  accordingly,  without  giving 
notice  to  the  owners  of  the  lots,  or  an  opportunity  to  be  heard  as  to  the 
amount  of  such  levy  in  any  case.  Plaintiff  owned  only  a  portion  of  a 
lot,  and  her  portion  lay  along  the  street,  and  she  claimed  that  the  whole 
lot,  and  not  only  her  portion,  should  bear  the  tax  which  was  as<)essed 
a^fainst  her  portion.  Held  that,  under  §  2,  Chap.  45,  Laws  of  1873,  pro- 
viding that  the  cost  of  such  improvements  might  be  assessed  "  upon 
the  lots  or  parcels  of  ground,  or  any  part  of  either  of  the  same,  fronting 
or  lying  along  the  street,'*  and  under  the  ordinance  of  the  city,  which 
provided  that  the  cost  of  such  improvements  should  be  charged  to  the 
lots,  or  parts  of  lot>s,  according  to  the  number  of  feet  each  hs&  fronting 
or  abutting  in  the  improved  street,  the  city  authorities  had  nothing  to 
do  in  levying  the  tax  but  to  measure  how  much  each  lot  or  part  of  lot 
fronted  on  the  street,  withDut  inquiring  how  far  back  from  the  street 
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the  riglits  of  the  several  owners  extended,  and  t3  iipportion  the  cost 
accordingrly;  and  that,  this  being  a  mere  mathematical  calculation, 
notice  and  an  opportunity  to  be  heard  could  not  have  availed  the 
owners  anything:,  and  that,  therefore,  no  notice  was  necessary  in  order 
to  make  the  tax  valid.  (See  opinion  for  cases  followed  and  distin- 
gfuished.)    Amery  v.  City  of  Keokuk,  701. 

7.  Railboads  on  streets.    See  Railroads,  28-30. 

See  Bridges,  1;  Highways,  3;  Nuisance,  3. 

CIVIL  RIGHTS. 

1.  Violation  by  barber:  insufficient  indictment.  Defendant,  who 
was  a  barber,  owniogf  and  operating  a  barber  shop,  was  indicted  for  a  ' 
yiolation  of  chapter  103,  Laws  of  1884,  in  refusing  tO'  shave  one  Ben- 
nett, who  presented  himself  for  that  purpose.  The  indictment  stated, 
as  the  gist  of  the  offeose,  that  ''  the  said  Ben  Hall  then  and  there 
knowingly,  willfully  and  unlawfully  refused  to  shave  said  Bannett,  and 
would  give  no  reason  therefor."  Held  that  it  was  insufficient,  because 
it  did  not  allege  that  no  good  reason  existed  for  his  refusal  to  shave 
Bennett.  His  refusal  to  state  his  reason  was  at  most  a  lack  of  polite- 
ness, and  not  a  misdemeanor.    8tate  v.  Hall^  525. 

CODE. 

See  Statutes  Cited,  Construed,  Etc. 

CONSIDERATION. 

See  Chattel  Mortgage,  4;  Covenant  of  Warranty,  1;  Fraudulent 
Conveyance,  1;  Guaranty,  1;  Mortgage,  1,  5;  Pleading,  2; 
Promissory  Note,  1;  Sales,  5. 

CONSPIRACY. 

See  Criminal  Law,  19,  24-30. 

CONSTABLE. 

1.  Jurisdiction  beyond  coxtnty.    See  Garnishment,  3. 

See  Criminal  Law,  1. 

CONSTITUTIONAL  LAW. 

1.  Chap.  1^,  Laws  of  1886,  reorganizing  state  oourts.    See  Courts: 

2.4. 

2.  Chap.  142,  laws  of  1884,  as  to  evidence  as  to  houses  of  ill  fame. 

See  House  of  HI  Fame,  1. 

See  Intoxicating  Liquors,  3,  4,  8. 
CONSTRUCTION, 

1.  Of  penal  statute.    See  Assessment,  1. 

2.  Of  contract  to  deliver  coal.    See  Contract,  5.  6. 

3.  Of  ante-nuptial  contract.    See  Husband  and  Wife,  1. 

4.  Of  decree.    See  Judgment  and  Decree,  14. 

5.  Of  wili^.    See  Will,  11,  12. 

See  Lease,  2. 
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CONTEMPT. 
See  DiYOBCB,  2. 

W  CONTINUANCE. 

pi; .  ^ 

^%''  1.  Ambndmbnt:  imuatbrial  hatteb.    An  amendment  to  a  petition  filed 

^•«  after  the  evidence  is  all  in  is  no  ground  for  a  continuance,  where  the 

'\,^  new  matter  is  immaterial,  and  can  work  no  possible  prejudice  to  the 

v-i  defendant.    Nelson  v.  Hagen,  705. 

^::  See  Criminal  Law,  5. 

^-  '.  CONTRACT. 

'^  ;  1.  Wbttino:  oral  conditions  excluded.  Where  defendant  entered 
%  '  into  a  written  contract  to  pajr  money  upon  a  single  condition  named  in 
^^  .  the  contract,  held  that  it  was  incompetent  to  plea^  in  defense  the  viola- 
s'^ tion  of  other  alleged  oral  contemporaneous  conditions.  CCommune  Oelpcke 
-;.:*,  V.  Blake,  l^  Iowa,  263,  and  CouHwright  v,  Strickler,  37  Id..  582.) 

Blair  v.  Buttolph,  31.    See,  also,  Insurance,  7;  Mortgage,  1;  Promis- 

"'  BOiy  Note,  5,  6. 

'.'.>-  2.  FRATTDULBNT  REPRESENTATION    AS  DEFENSE:  WHEN  NOT  AVAILABLE. 

A  false  representation,  to  afford  ground  of  relief  against  a  contract, 

must  relate  to  the  subject-matter  of  that  contract.    {Noel  v.  Horton,  50 

^  ./  Iowa,  687.)    So,  where  the  sole  condition  of  a  subscription  to  a  railroad 

f    '  company  is  that  the  road  shall  be  built  to  A.,  a  false  representation, 

made  to  the  subscriber  at  the  time,  that  the  company  had  the  means  to 
build  the  road  to  B.,  and  that  it  would  be  so  built  within  a  year,  was 
immaterial  in  an  action  on  tiie  subscription.    Id, 


1 


3,  For  services:  breach  by  bmplotbr:  damages:  general  and  spe- 
cial VERDICTS.  Action  for  damages  for  being  ''laid  off**  and  tbea 
discharged  under  an  alleged  contract  for  constant  emjployment.  Ihe 
court  instructed  that,  if  the  contract  was  as  alleged  m  the  petition, 
defendant  was  bound  to  give  plaintiff  steady  work  so  long  as  it  contin- 

;  ued  him  in  its  employ;  and  that,  if  it,  without  entirely  releasing  him 

from  the  engagement,  laid  him  oh  for  a  time,  it  was  responsible  to  him 

^  /  for  his  wages  during  that  time;  but  that,  if  the  employment  was  for  an 

indefinite  period,  it  nad  the  right  to  terminate  it  at  any  time.  The  juiy 
found  for  the  plaintiff  for  the  amount  of  his  wages  while  laid  off;  and 
they  also  found  specially  that  the  employment  was  not  for  any  definite 
penod.    Held  that,  under  the  instruction,  the  general  verdict  was  not 

.^  mconsistent  with  the  special  finding.    Txlfcrd  r.  Fairfield  Manitfactur- 

ing  Co.,  60. 

4..  Against  public  policy  :  fees  of  jitsticb.  A  contract  whereby  an  offi- 
cer agrees  to  accept  a  less  or  greater  compensation  than  is  prescribed 
by  statute,  or  whereby  he  agrees  not  to  avail  himself  of  a  statutoiy 
mode  of  enforcing  the  collection  of  his  fees,  is  contrary  to  public  policy 
and  void.  (See  cases  cited  in  opinion.)  So  held  in  regard  to  a  contract 
in  which  a  justice  of  the  peace  agreed  with  the  plaintiff  herein  that  it 
'  should  not  be  holden  to  the  justice  for  any  costs,  in  suits  began  by  it 

before  him,  unless  such  costs  should  be  made  out  of  the  advene  parties. 
Hawkey e  Ins,  Co,  v.  Brainard,  130. 

5.  To  deliver  coal:  construction:  place  of  perforxanob.  A  con- 
tract whereby  defendants  agreed  **  to  furnish  on  the  cars,  at  the  coal 
mine  at  Ford,  Iowa,  •  •  •  ^j^ij  jjy  ^jje  car  load  at 

$L50  per  ton,  as  weighed  at  the  I.  D.  Company*s  works  at  Des  Moines,** 
held  to  be  an  agreement  to  deliver  the  coal  at  Ford,  (Beck,  J.,  not  con- 
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carrioff,)  and  that  therefore  an  action  for  a  breach  of  the  contract  was 
properly  brought  in  the  county  in  which  Ford  is  situated.     Watson  Coal 
'  db  Mining  Co.  v,  James,  184. 

6.  • : :  "daily  dbicakd.**    A  contract,  whereby  defendants 

agreed  to  deliver  coal  from  a  certain  mine  to  plaintiff,  stipulated  that 
**  the  daily  demand  for  coal  by  said  compauy  shall  at  no  time  exceed 
one-half  of  the  daily  output  of  said  mine. '  Held  that  it  was  not  neces- 
sary for  plaintiff,  in  order  to  recbver  for  a  failure  to  deliyer  the  coal,  to 
show  that  it  made  a  daily  demand  for  one-half  the  daily  output  of  the 
mine,  but  that  a  general  demand  was  sufficient.    Id, 

7.  Contract:  byidenobnot  bbtabushing.    First  Nat  Bank  of  Com- 

ing v.  Van  Broeklin,  761. 

8.  Bbfobicatiok.    See  Equity,  4. 

9.  CoNSTBUCTiON  OF  ANTB-NUFTi AL  coKTRAOT.    See  Husbaud  and  W  if e,  1 . 

10.  Placb  of  CONTRACT.    See  Intoxicating  Liquors,  2. 

See  Absignmbnt,  1;  AssiamcBNT  for  Benbfit  of  Crbditors,  1;  Set- 
TLBicBNT,  1;  Specific  Pbrformancb,  1;  Statttte  of  Frauds,  1; 
Vendor  and  Vendee,  1,  2;  Voluntary  Association,  1. 

CONVEYANCE. 

1.  False  represbhtationb:  rescission  in  equity:  purchaser  with 
notice.  Where  B.  secured  a  conveyance  of  land  to  himself  upon  suck 
false  representations  that  a  court  of  equity  would  have  decreed  a  recon- 
veyance if  he  had  still  held  the  title,  such  decree  was  properly  entered 
apfainst  J.,  who  took  the  title  firom  B.  with  knowledge  of  all  the  facts, 
i^  indeed,  B.  was  not  his  agent  in  the  matter.    Ormshy  v.  Baddy  80. 

2. :  :  TERMS  of:  pleading.    Where  a  conveyance  of  lands 

was  secured  b^  defendants  from  plaintiff  in  exchange  for  certain  mining 
stocks,  upon  false  representations  as  to  the  value  of  the  stocks,  equity 
ought  not  to  order  a  reconveyance  without  requiring  a  reassignment  of 
the  stocks  and  the  refunding  of  such  money  as  defendants  in  good  faith 
expended  in  protecting  the  lands  against  preexisting  liens.  But,  on 
the  other  hand,  a  decree  for  reconveyance  ought  not  to  be  denied  because 
plaintiff  did  not  tender,  or  offer  in  his  petition,  the  money  and  the 
stocks,  where  no  question  of  that  kind  was  made  by  the  answer.    Id. 

See  Deed:  Vendor  and  Vendee. 

CORPORATIONS. 

1.  False     representations     of     officer:    knowledge.     Where 

representations  made  by  the  president  of  a  corporation,  on  its 
behalf,  were  false,  but  he  was  ignorant  of  their  untruthfulness,  it  will 
be  presumed,  in  the  absence  of  evidence  to  the  contrarv,  that  the  cor- 
poration was  also  ignorant  of  their  untruthfulness,  and  it  will  not  be 
uable  therefor.     Watson  Coal  dt  Mining  Co,  v,  James,  184. 

2.  Preferring  creditors:  mortgage  to  directors.    A  corporation, 

like  a  natural  person,  may  prefer  one  creditor  to  another;  ana  the  fact 
that  the  preference  is  exercised  in  favor  of  creditors  who  are  directors 
and  shareholders  of  the  corporation  is  immaterial,  even  though  the  pei- 
sons  thus  preferred  may  have  voted  for  their  own  nreference,  and  for  the 
execution  of  the  mortgage  given  to  carry  it  into  enect.  ( Buell  v.  Buck- 
ingham, 16  Iowa,  284;  Garrett  v.  Burlington  Plow  Co.,  70  Id.,  697.) 
Nor  does  it  make  any  difference  that  all  of  the  officers,  directors  and 
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shareholders  thus  voted  for  and  secured  their  own  preference.   WarfUld 
V,  Marshall  County  Canning  Co.,  666. 

3.  Insolvency:  sale  of  property  to  new  corporation  for  paymest 

OF  preferred  debt  to  shareholders.  One  corporation  ma^^  sell  its 
property  to  another  corporation.  And  where  the  first  corporation  was 
insolvent,  and  bad  executed  a  mortgage  to  its  shareholders  to  secure 
them  as  creditors,  thus  preferring?  them  to  other  creditors,  and  the  second 
corporation  was  ovfiifanized  by  the  shareholders  of  the  first,  and  other 
persons,  all  paying  valae  for  their  stock  therein,  and  the  first  corpora- 
tion sold  its  property  to  the  second  corporation  so  organized,  in  consid- 
eration that  the  second  corporation  would  pay  the  mortgage  to  the 
shareholders  in  the  first  corporation,  which  was  the  full  value  of  the 
property  conveyed,  and  all  this  was  done  in  good  faith,  though  with 
Knowledge  by  all  the  parties  that  the  other  creditors  of  the  first  corpora- 
tion would  never  be  able  to  realize  anything  on  their  claims,  held  that 
the  transaction  was  a  valid  one,  and  could  not  be  set  aside  sit  the  suit 
of  the  unsecured  creditors  of  the  first  corporation.    Id, 

4.  Debt  beyond  prescribed  limit  :  validity.    A  mortgage  given  by  a 

corporation  to  secure  a  debt  in  excess  of  the  limit  prescribed  by  the  arti- 
cles of  incorporation  is  not  for  that  reason  invalid,  even  though  given  to 
the  directors  and  shareholders  as  preferred  creditors.  {Garrett  v.  Bur- 
lington  Plow  Co,,  70  Iowa,  697,  followed.)    Id, 

5.  Liability  of  shareholders  for  assessment.    Where  the  sharehold- 

ers in  a  corporation  agreed  to  stand  an  assessment,  whenever  it  became 
necessary  for  the  extension  of  their  works,  so  as  to  increase  their  paid-up 
capital  from  $6,000  to  $25,000,  held  that  this  did  not  bind  anv  share- 
holder to  do  anything  more  than  to  pay  in  full  for  the  stock  subscribed 
for  by  him.    Id, 

6.  False  representations  as  to  capital:  estoppel  of  officers.  The 

officers  and  shareholders  of  a  coi^poration  who  are  preferred  creditors, 
are  not  estopped,  as  against  unsecured  creditors,  to  deny  that  the  cor- 
poration had  a  capital  of  $25,000,  on  account  of  the  fact  that  its  manager 
used  letter-heads  on  which  was  printed  the  name  of  tibe  corporation. 
with  the  words  **  Capital,  $'25,000,''  where  it  is  not  shown  that  the  cred- 
itors became  such  upon  faith  in  such  representation.    Id, 

See  Estoppel,  1;  Original  Notices,  1;  Pleading,  5;  Taxation,  1; 
Voluntary  Association,  1 ;  Municipal  Corporations, 

COSTS. 

See  Practice  in  Supreme  Court,  30;  Receiver,  1;  Tax  Sale  and 

Deed,  19. 

COUNTIES. 

1.  Bounties  on  wolf  scalps:  liability  op  county:  evtdbnce.  In 
an  action  to  recover  a  bounty  offered  by  defendant  on  wolf  scalps,  in 
addition  to  the  bounty  fixed  bv  statute,  where  the  evidence  showea  that 
the  claimant  had  made  affidavit  before  a  iustice  of  the  peace  of  the 
county  that  the  wolves  had  been  caught  by  him  in  the  county,  and  the 
justice  had  certified  that  the  wolf  scalps  in  Question  had  been  delivered 
at  his  office  by  the  claimant,  who  was  entitled  to  the  bounty  therefor, 
and  that  he  had  destroyed  the  same,  held  that  this  was  sufficient  to  jus- 
tify a  recovery,  against  the  objection  that  the  evidence  failed  to  show 
that  the  animals  were  caught  and  killed  in  the  defendant  county,  and 
that  the  scalps  had  the  ears  on,  as  required  by  §§  1487,  1488  of  the 
Code;  the  evident  intent  of  the  statute  being  that,  if  the  justice  is  sat- 
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isfie  J  that  the  bounty  has  been  earned  by  the  claimant,  this  is  all  that 
is  required.    Murray  v.  Jones  County,  286. 

,   2.  Recovery  of  illegal  railboad  tax  paid  to  tbbasureb:   rem- 
edy.   See  Railroads,  32. 

3.  Newxy-organized  counties:  bight  to  taxes  levied.  See  Tax 
Sale  and  Deed,  12. 

COUNTY  DITCHES. 

1.  Petition  for:  requisites.  Shepard  v.  Supervisors  Johnson  County ^ 
258;  Shaw  v.  Same,  763. 

COUNTY  TREASURER. 
See  Promissory  Note,  1-3;  Statute  op  Limitations,  1 

COURTS. 

1.  District  court:   number   of   districts   and   judges:   several 

judges  sitting  at  once  in  same  county:  constitutionality. 
Under  the  second  amendment  to  the  constitution  of  Iowa,  adopted  in 
1884,  and  chapter  134,  Laws  of  1886,  it  is  lawful  for  the  district  court 
to  consist  of  more  than  one  judp^,  and  for  several  jiid^s  of  a  district 
to  hold  court  at  the  same  time  in  the  same  county:  and  it  is  no  objec- 
tion that  ruling  in  the  same  case  are  made  by  different  judges.  State 
V,  Emmons f  '^65. 

2.  : :  CHAP.  134,  laws  of  1886:  constitutionality.  Chap- 
ter 134,  Laws  of  1886,  providing  for  redistricting  the  state  for  judicial 
purposes,  etc.,  is  not  repugnant  to  §  29,  art.  3,  of  the  constitution,  which 
provides  that  every  act  shall  embrace  but  one  subject,  and  matters 
properly  connected  therewith;  nor  to  §  30,  art.  3,  on  the  ground  that 
the  act  is  not  sreneral  and  of  uniform  operation  throughout  the  state. 
Id. 

3.  Circuit  court:  orders  in  probate:  made  out  of'  county:  juris- 

diction. The  circuit  court  of  one  county  cannot  be  held  in  another 
county  of  the  district:  and  if  it  was  competent  for  the  judge  of  the  cir- 
cuit court  of  Marshall  county  to  hear,  by  agreement,  at  chambers  in 
Webster  county,  an  accounting  of  a  guardian  in  a  matter  pending  in 
Marshall  county,  and  to  make  an  order  of  payment  by  the' guardian, 
(see  O'Hagen  v.  O^Hagen,  14  Iowa,  267.)  yet,  as  in  this  case  no  such 
agreement  is  shown,  and  as  no  order  of  payment  was  entered  in  Mar- 
shall county,  where  alone  it  could  be  entered,  held  that  in  law  there  was 
no  such  order,  and  that  an  action  against  the  guardian's  surety  could 
not  be  maintained  on  account  of  the  breach  of  such  order.  Gillespie  v. 
See,  345. 

4. :  abolition  of:  office  of  circuit  judge  included.  Chap- 
ter 134,  Ijaws  of  1886,  abolishing  the  circuit  court,  had  the  effect  to 
abolish  also  the  office  of  circuit  judge;  such  being  the  necessary  result 
of  the  act,  and  the  power  so  to  do  being  clearly  vested  in  the  legisla- 
ture.   Crozier  v,  Lyons,  401. 

See  Jubisdiction:  Justices  and  thbib  Courts:  Mayors' Coubts. 

COVENANT  OF  WARRANTY. 

1.  Action  fob  bbbach:  pubchase  of  paramount  title:  considera- 
tion. Where  the  vendee  of  land  with  covenants  of  warranty  obtained 
only  a  void  tax  title,  but  afterwards  bought  in  the  valid  patent  title  for 


t82 


INDEX. 


I 


a  named  sum,  w^ich  she  a^^ieed  to  pay  out  of  the  dama^ires  which  she 
might  recover  in  an  action  against  her  first  grantor  for  a  breach  of 
warranty,  held  that  such  action  could  not  be  defeated  on  the  ground 
that  she  had  paid  no  consideration  for  the  paramount  title,  but  that  she 
might  recover  the  consideration  agreed  to  be  paid.  (Compare  Royer  r. 
Foster,  62  Iowa,  321.)    Hooper  v.  Sac  County  Bank,  280. 

2.  :  offset:  taxes  paid  on  land.  In  such  case,  hild  that  defend- 
ant had  no  claim  upon  the  land  for  taxes  paid  before  it  was  conveyed  to 
plaintiff,  which  it  could  offset  against  plaintiff's  damages  on  the  breach 
of  warranty.    /(/. 

3.  Breach:  right  of  way  for  railroad:  notice:  davaoes.    The 

existence  of  a  right  of  way  for  a  railroad  over  land  conveyed  by  war- 
ranty deed  is  a  breach  of  the  covenant  of  warranty  for  which  the  grantee 
may  recover,  even  though  he  knew  of  it  at  the  time  he  purchased;  (we 
cases  cited  in  opinion;)  and  the  grantor  cannot  complain  at  having  the 
damages  assessed  at  the  purchase- price  per  acre  of  tl^  land  so  occupied, 
with  interest.    Flynn  v,  WhiU  Breast  Coal  d?  Mining  Co.,  738. 

See  Damages,  1*  Tax  Sale  and  Deed,  7. 

CRIMINAL  LAW. 

1.  Arrest:  speedy  trial:  delay  on  account  of  intoxication.    In 

au  action  against  a  constable  for  confining  plaintiff  for  a  time  after  his 
arrest,  instead  of  taking  him  at  once  before  a  justice  for  trial,  the  court 
instructed  the  jury  that  it  was  the  duty  of  the  defendant,  after  arrest- 
ing the  plaintiff,  to  take  him  before  the  justice  without  delay,  nnles9  he 
was  so  intoxicated  as  to  be  apparently  unfit  to  attend  to  his  own  rifrbts, 
or  unless  he  had  other  legal  excuse  for  such  failing.  Held  that,  if  the 
last  clause  was  too  general  in  not  stating  what  would  constitute  other 
legal  excuse,  yet  it  was  not  prejudicial  to  plaintiff  in  this  case,  becaase 
the  evidence  showed  that  plaintiff  was  in  fact  intoxicated;  which  was 
a  good  legal  excuse  for  not  bringing  him  at  once  to  trial;  for,  even  if 
he  was  not  so  intoxicated  as  to  be  unable  to  attend  to  his  own  rights, 
the  justice  could  not  properly  be  subjected  to  the  annoyance  of  trying 
him  while  in  that  condition.    Anteaon  v,  Thorstad,  145. 

2.  Pr/ctice:  procedendo:  remanding  cause  fob  new  trial:  what 

amounts  to.  Where  this  court  reversed  a  ludgment  of  conviction  on 
account  of  errors  occurring  on  the  trial,  which  errors  were  set  out  in  the 
opinion,  and  the  procedendo  advised  the  district  court  of  such  reversal, 
and  directed  it  to  proceed  in  the  case  according  to  law  and  in  harmony 
with  the  opinion,  held  that  this  was  a  remandmg  of  the  case  for  a  new 
trial,  and  gave  the  district  court  jurisdiction  to  put  the  defendant  again 
on  trial.    State  v,  Clouser,  302.  , 

3.  :  sufficiency  of  evidence:  discharge  on  appeal.    In  this 

case  defendant,  upon  a  trial  on  procedendo,  moved  in  arrest  of  judg- 
ment on  the  ground  that  this  court  had,  on  an  appeal  from  a  former 
trial,  held  that  the  evidence  on  that  trial  was  insutlicient  to  convict,  and 
that,  therefore,  the  district  court  had  no  authority  to  do  anything  except 
to  enter  a  judgment  of  acquittal.  But  held  that  the  interpretation  thu? 
put  upon  the  former  opinion  (see  69  Iowa.  313)  was  wrong— that  opin- 
ion only  holding  that,  aside  from  the  testimony  of  an  accomplice,  the 
evidence  was  insufficient  to  support  the  verdict  of  guilty.    Id, 


:    ARGUMENT  TO  JURY:    MISCONDUCT    OF    DISTRICT    ATTORNEY: 

REFERENCE  TO  FORMER  VERDICT.  Where  UDOu  a  retrial  of  a  criminal 
cause  the  prosecuting  attorney,  in  ar^ment  to  the  jury,  refers  to  the 
fact  that  tne  defendant  was  found  guilty  on  a  former  trial  on  the  same 
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charge,  a  verdict  of  pmilty  most  be  set  aside  and  a  new  trial  awarded, 
und  er  §  4488  of  tlie  Code.    Id. 

5.  Practice:  continuance:  sickness  of  counbbl:  discretion  of  trial 
coaitT.  A  motion  for  the  continuance  of  a  criminal  caase  based  on  the 
alle/ared  sickness  of  defendant's  coansel  is  addressed  largely  to  the  dis- 
cretion of  the  trial  coart,  and  its  order  overruling  the  motion  will  not 
be  interfered  with  where  it  appears  that  the  defendant  had  ample  time 
to  procure  other  counsel  and  prepare  for  trial.    State  v,  Stegner,  13. 


6. 


:    CROSS-EXAMINATION   OF   DEPENDANT.    The  permitting  of  a 

second  cross-examination  of  the  defendant  rests  in  the  sound  discretion 
of  the  court,  which  will  be  presumed  to  have  been  rightly  exercised 
until  the  contrary  is  shown.    State  v.  Johnson,  393. 


7. 


8. 


— ; — :  — ; — :  CONTRADICTION  BY  STATE.  Where  the  defendant  has 
given  testimony,  on  a  second  cross-examination,  to  his  own  benefit,  tho 
state  may  properly  contradict  him  by  other  witnesses.    Id. 

:  NEW  trial:  nbwly-discovered  evidence.    A  new  trial  will 

not  be  granted  in  a  criminal  case  on  the  ground  of  newly-discovered 
evidence  which  is  merely  cumulative,  or  tends  to  impeach  one  or  more 
of  the  state's  witnesses.    Id.  \ 


9. 


:  MISCONDUCT  OF  COUNSEL:  NO  PREJUDICE.    Certain  statements 

made  bv  counsel  for  the  state  (see  opinion)  are  condemned  as  not  war- 
ranted hy  the  record,  but,  as  it  does  not  appear  that  defendant  could 
have  been  prejudiced  thereby,  they  are  no  ground  for  a  reversal  on  his 
appeal.    State  v.  Winter ,  627. 

10.  Procedure:  jury:    calling   by-standers.    Where  twenty  jurors 

were  summoned  for  the  term,  and  the  court  excused  two,  anil  nine  of 
the  remaining  eighteen  were  engaged  on  another  case  when  this  case 
was  called,  held  that  it  was  competent  for  the  court  to  summon  jurors 
from  the  by-standers  for  the  trial  of  this  case.  (Code,  §  4396.)  State 
V.  McCahill,  111. 

11.  Change  OF  yenue:  discretion  of  court.  A  motion  for  a  change  of 
venue  on  account  of  excitement  and  prejudice  agamst  defendant  in  the 
county  was  supported  by  affidavits  and  resisted  with  counter  affidavits. 
Held  that  it  was  a  case  for  the  exercise  of  the  trial  court's  discretion, 
which,  in  the  absence  of  evidence  of  abuse,  this  court  will  not  interfere 
with.    State  v.  Rowland,  327. 

12.  ALiBt:  BURDEN  OF  PROOF.  In  order  to  authorize  a  verdict  of  acquit- 
tal on  the  crround  of  an  alibi  it  must  be  established  by  a  prepondenince 
of  the  evidence.  (See  State  v.  Hamilton,  57  Iowa,  586,  and  State  v. 
i2«e(i,  62  Id.,  40.)    Id. 

13, :  INSTRUCTION.    An  instruction  to  the  jury  that  they   should 

scan  with  care  and  caution  tho  testimony  introduced  to  establish  an 
alibi,  because  it  is  a  defense  easily  manufactured,  held  correct,  {State 
V.  Blunt,  59  Iowa,  46S.  followed )    Id. 

14.  Jurors:  oybrrulino  challenges:  no  prejudice.  The  overruling? 
of  defendant's  challenges  to  jurors,  for  cau^e,  cannot  be  said  to  have 
prejudiced  him,  where  none  of  the  jurors  so  chaJlenged  sat  on  the  trial, 
— all  having  been  reiected  on  peremptory  challenges, — and  he  accepted 
the  jury  which  tried  him,  without  exhausting  all  of  his  peremptory  clial- 
lenges.    (Compare  State  v.  Davis,  41  Iowa,  311.)    State  v.  Winter,  627. 

15.  Evidence:  adacissions:  WEtaoT.    Declarations  of  a  defendant  tend- 
ing to  connect  himself  with  the  crime  of  which  he  is  accused,  when  fully 
and  accurately  proved,  constitute  a  very  sj^tisfactory  kind  of  evidence. 
State  V.  Johnson,  393. 
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^'':-  16.  :   alibi:   fair  preponderance  op  bvidbnce.    There  is  no 


difference  between  the  expressions  **  preponderance  of  evidence,"  jn-l 
/aiV  preponderance  of  evidence  ;''  {Bryan  v.  Chicago,  R.  I.  d'  P.  H'  * 
Co.y  68  Iowa,  464;)  and  so  there  was  no  error  in  instructing  that,  if 
defendant's  claim  of  alibi  was  supported  by  a  fair  preponderance  of  the 
evidence,  he  should  be  acquitted.    Id. 


17.  :  QUESTION  irrklevant  to  issue.    For  the  tjurpo^e  of  showing 

that  one  of  the  state's  witnesses  was  prejudiced  af^aiost  defendant,  he 
was  asked  on  cross-examination  whether  he  had  not  made  to  S.  certain 
^  statements  derogatory  to  defendant.    He  answered  that  he  had  not,  and 

r^r  said  that  S.  had  contradicted  himself  as  to  certain  parts  of  the  allesreii 

-r*.  statements.    He  wm  then  asked,  *•  How  does  he  contradict  himself  ?" 

r"-  Held  that  the  question  was  properly  excluded,  because  it  was  not  rele- 

vant to  the  subject  of  inquiry,  to- wit,  the  witness'  prejudice  against 
defendant.    State  v.  Winter,  627. 


18.  Burglary:  iNDiCTJiBNT:  contents  and  occupancy  of  house.    Tn 

; ,.  ;  an  indictment  for  burglary,  it  is  not  necessary  to  allege  that  goods, 

^  '-  .                        wares  and  merchandise  were  kept  in  the  house,  nor  to  set  out  the  names 

^.  ■  of  ihe  dwellers  in  the  house  ;  (Compare  State  v.  Franks,  6t  Iowa.  >39, 

r  and  State  v.  Rivers j  68  Id.,  611 ;)  and  the  indictment  in  this  case  (see 

-y    ■  opinion)  for  breaking  into  a  dwelling  house  owned  by  a  corporation, 

;  f  with  intent  to  steal  the  property,  then  and  there  being,  of  a  person 

l"»,.'.  ,                       named,  held  good  on  demurrer.    State  o,  Emmons ^  26-3. 

f.  :^  19.  Conspiracy:  guilt  of  abettors.    Where  a  conspiracy  arises  ou*;  of 

^.  ,  a  concert  of  action  simply,  and  wifhout  any  previous  agreement  as  to 

^  its  extent  or  purpose,  the  responsibility  of  any  one  of  the  parties  thereto 

I  V  /  ceases  when  he  abandons  the  common  purpose  and  withdraws  from  any 

concert  of  action  with  the  others,  and  withdraws  all  his  aid,  countenanos 
'^\  and  encouragement  from  the  enterprise;  but,  until  he  doss  this,   his 

I..*'  responsibility  continues  for  the  acts  of  all  done  in  furtherance  of  the 

't.\  common  purpose.    But  he  cannot  withdraw  his  aid  and  encouragement, 

r,  and  thus  escape  responsibility  for  a  crime  committed  in  furtberacca 

of  the  conspiracy,  by  simply  withdrawing  from  the  scene  of  the 
crime;  for  his  advice  and  encouragement,  once  given,  will  be  regdrdetl 
as  continuing  until  he  withdraws  it  by  ac^s  or  words  showing  that  h'^ 
disapproves  or  opposes  the  contemplated  crime.  State  v.  McCahill, 
111. 

20.  Larceny:  verdict:,  conflicting  evidence.  The  evidence  on 
which  defendant  was  found  guilty  of  larceny  was  conflicting,  and  there- 
fore this  court  cannot  say  that  it  was  not  sufficient  to  support  the  ver- 
dict.   State  V.  Rowland,  327. 

21.  :  evidence  on  appeal.    This  court  will  not  set  aside  a  verdict 

of  guilty  for  the  want  of  evidence,  simply  because  the  evidence  support- 
ing it  is  not  strong.    State  v.  Kirkpatrick,  503. 

22.  :  possession  op  stolen  property:  explanation:  burden  op 

PROOF.  On  a  trial  for  larceny,  where  the  defeuda-it  admitted  th.it  be 
had  the  stolen  goods  in  hi<3  possssaion,  but,  as  a  witness,  gave  a  some- 
what explicit  explanation  ot  his  possession,  the  court  instruct,ed  the  jury 
that  they  would  be  justified  in  finding  him  guilty  unless  be  had  satis* 
fied  them  that  his  possession  of  the  goods  was  not  obtained  by  stealing 
them.  Held  error,  as  being  equivalent  to  sayin?  that  he  had  the  burden 
to  establish  that  his  possession  was  innocent,  whereas  he  was  entitled 
to  be  acquitted  if  his  explanation  was  sufficient  to  riise  a  rea<»onable 
doubt  ot  his  guilt.  {State  t\  Etnerson,  45  lo^Oi,  171,  folio we.l,  aud 
other  cases  cited.)  Id. 
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23.  Manslaughter:  exposing  infant:  indictment.  An  indictment  for 
manslaujfhter  committed  by  a  mother  in  exposing  to  the  inclemency  of 
the  weather  her  new-born  infant,  which  cnarges  the  defendant  with 
being  guilty  of  wrongful  acts  which  created  the  exposure  in  part,  and 
that  it  was  of  such  exposure  that  the  child  died,  and  which  charges  in 
substance  that  it  died  from  the  exposure  created  by  the  defendant,  is  not 
defective  in  filing  to  state  that  the  defendant  was  bound  to  provide  for 
and  protect  the  child,  nor  in  failing  to  charge  that  the  child  was  unable 
to  help  itself.    State  v,  Behm,  533. 

24.  Murder  by  conspirators:  all  guilty.  Where  there  is  a  conspira'^y 
to  accomplish  an  unlawful  purpose  (as  the  forcible  driving  out  of  newly- 
employea  miners  by  old  miners  on  a  **  strike.")  nnd  the  means  to  be 
used  are  not  specifically  agreed  upon  or  understood,  each  conspirator 
becomes  responsible  for  the  means  used  by  any  co-conspirator  in  the 
accomplishment  of  the  purpose  in  which  they  are  all  at  the  time 
engaged;  and  when  a  homicide  is  thus  committed,  each  is  responsible 
for  it,  the  same  as  if  done  by  himself.    State  v.  McCahillj  111. 

25.  Evidence:  murder  by  conspirators:  history  of  conspiracy.  On 
the  trial  of  one  of  a  number  of  conspirators  for  murder  committed  in 
the  execution  of  the  conspiracy,  it  was  competent  to  show  the  history  of 
the  conspiracy  from  the  beginning,  even  though  a  considerable  part  of 
it  occurred  bdEore  any  acts  of  violence  were  committed  on  the  part  of 
any  one,  and  before  it  was  certain  that  any  such  acts  were  contemplated; 
for  the  character  and  purpose  of  the  combination  before  it  became 
unlawful  had  a  tendency  to  shed  light  on  its  acts  afterwards.    Id, 

26.  : :  threats  to  kill  another  person.    In  such  case,  it 

was  proper  to  admit  evidence  of  threats  made  by  the  conspirators  to  kill 
another  person  who  was  among  those  against  whom  the  combination 
was  formed,  where  such  threats  were  made  io^mediately  after  the  killing 
of  the  decedent,  and  were  followed  by  firing  in  the  attempted  execution 
of  the  threats,  and  the  whole  was  done  in  the  execution  of  the  single 
purpose  for  which  the  mob  was  formed,  for  such  evidence  tended  to  show 
the  desperate  character  of  the  mob,  and  that  murder  was  a  part  of  it5 
program.    Id, 

27.  :  :  previous  acts.  On  the  trial  oF  one  of  several  con- 
spirators for  murder  committed  by  the  conspimcy,  evidence  of  the  acts 
of  violence  and  the  threat?)  of  the  defendant  s  co- conspirators,  at  a  time 
preceding  the  homicide,  was  admis^ble  to  show  the  purpose  of  the  con- 
spirators to  use  violence  in  the  accomplishment  of  their  unlawful  pur- 
pose.   Id. 

28.  ;  ERROR  WITHOUT  PREJUDICE.  Error  in  the  admission  of  evi- 
dence in  a  criminal  case  is  no  ground  for  reversal  where  no  prejudice 
results  therefrom.    Id. 

29. :  MURDER  BY  CONSPIRATORS:  OTHER  OFFENSES.    On  the  trial 

of  one  of  several  conspirators  for  murder  committed  by  the  conspiracy, 
it  is  competent  to  prove  other  offenses  committed  in  the  execution  of  the 
purposes  and  plans  of  the  defendant  and  those  with  whom  he  acted,  for 
the  purpose  of  showing  the  existence  of  the  conspiracy  and  that  the 
homicide  was  committed  in  the  unlawful  prosecution  of  its  purposes. 
Id. 

30,  :  CONSPIRACY:  instruction.  Although  there  is  no  direct  evi- 
dence of  a  conspiracy  to  commit  the  crime  charged,  yet,  if  a  conspiracy 
is  inferable  from  the  facts  established  from  the  testimony,  the  court  may 
properly  instruct  the  jury  on  the  theory  that  there  was  a  conspiracy. 
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31.  Murder:  evidence:  dying  declarations:  foundation.  On  a 
trial  for  murder,  the  wife  of  the  decedent  was  permitted  to  testify  to 
declarations  made  by  him  prior  to  his  death.  As  a  foundation  for  this 
testimony,  she  testified  that  he  knew,  when  he  made  the  declarations, 
that  he  was  goinsr  to  die,  and  the  evidence  showed  that  she  had  an 
opportunity  to  know  the  condition  of  his  mind.  Held  that  this  was  a 
sufficient  foundation  for  the  dying  declarations,  without  showinir  fur- 
ther hoio  she  knew  that  he  knew  ne  was  fi^)inf?  to  die.  It  was  for  the 
defendant  to  inquire  into  that  point  on  cross-examination,  if  he  had 
doubts  in  relation  thereto.    State  t\  Johnson^  393. 


32. 


33. 


:  : :  indistinct  pronunciation  OF  defendant's 

name:  question  for  jury.  Where  the  dyinfir  declarations  of  the  dece- 
dent, made  when  he  was  feeble  and  unable  to  articulate  distinctly,  were 
given  in  evidence,  and  referred  to  "  Johnts  *'  a?  one  of  the  persons  who 
had  assailed  him,  held  that  it  was  a  proper  question  for  the  jury  to  deter- 
mine from  all  the  circumstances  whether  he  meant  Johnson,  the  defend- 
ant   Id, 

instructions   read   together.    An   instmction   that,   if 


34. 


defendant,  either  alone  or  with  the  assistance  of  others,  inflicted  the 
injuries  which  caused  the  death  of  the  decedent,  he  is  guilty*  held  not 
subject  to  the  objection  that  it  instructed  the  juiy  that  if  he  killed  him 
at  all,  lawfully  or  otherwise,  he  is  fi^uilty;  for  the  other  instructions  pre- 
cluded any  inference  of  that  kind.    Id, 

IN  commission  of  robbery:  indictment,    a  defendant  may 


35. 


be  found  gruilty  of  murder  in  the  first  degree  upon  the  finding:  that  he 
'  killed  the  decedent  in  the  perpetration  of  robbery,  without  the  allegation 
of  that  fact  in  the  indictment.    Id, 

: :   instruction.     An    instruction    which,    when    read 


36. 


together,  conveys  the  thought  that,  if  the  injuries  of  which  decedent 
died  were  committed  by  tne  persons  who  robbed  him,  the  inference  is 
that  the  assault  was  made  for  the  purpose  of  the  robbeiy,  held  not  erron- 
eous.   Id, 

evidence  of  killing:   CTiOTIIING  OF  DECEASED.      Althoujfh 


there  is  no  coatroverdy  about  the  fact  of  the  killing,  on  a  trial  for  mur- 
der, yet  the  state  must  atfirmatively  prove  that  fact,  as  it  is  put  in  is<«a  ? 
by  the  plea  of  not  guilty;  and  the  clothing  of  the  deceased,  showing  t<ie 
location  of  the  wound,  and  its  cjnsequent  fatal  character,  is  competent 
evidence  for  that  purpose.    State  r.  Winter,  627. 

37.  Obtaining  signature  by  false  pretenses:  delivery  of  instru- 
ment: INDICTMENT.  Thc  Crime  of  obtaining  a  signature  to  an  instru- 
ment by  false  pretenses  is  not  complete  unless  there  is  a  delivery  of  the 
instrument  so  signed;  and  an  indictment  which  fails  to  charge  the 
obtaining  of  the  instrument  is  insufficient  {Slate  r.  McGinnis,  71 
Iowa,  685,  followed.)    State  v,  Clark,  30. 

33.  Robbery:  taking  from  person  of  victim:  what  sufficient. 
It  is  not  necessary,  in  order  to  constitute  the  crime  of  robbery,  that  the 
property  should  actually  be  taken  from  the  person  of  the  victim,  or  from 
his  immediate  presence;  and  where  th3  victim  is  boand  in  one  room  of 
his  house,  and,  through  fear  of  personal  violenc3,  is  induced  to  tell  his 
assailant  where  his  property  may  be  found  in  another  room,  and  the 
assailant  goes  into  such  room  and  finds  and  takes  the  property,  this  is 
a  taking  ** from  the  person"  within  the  meaning  of  the  statute,  and 
the  violence,  putting  in  fear  and  taking,  in  such  case,  constitute  the 
crime  of  robbery.    State  v,  Calhoun,  432. 


39.  :    DANGEROUS   WEAPON:    WHAT   IS:    question   for    jury. 

Whether  a  cord  or  rope  uicd  by  a  robber  to  tie  the  hands  and  feet  of 
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his  yictim  while  he  plandered  the  house  was  or  was  not  a  danfreious 
weapon  as  alleged  iu  the  indictment,  was  properly  submitted  to  the 
jury.    Id, 

40.  :  bvidbncb:  declarations:  res  oest^.    In  a  prosecution  for 

robbery,  certain  declarations  of  the  prosecuting  witness  were  admitted 
against  the  defendant.  But  it  appaaring  that  the  declarations  were 
made  immediately  after  the  robbery,  to  persons  who,  wit^  the  prosecut- 
ing witness,  were  m  search  of  the  robbers,  held  that  they  were  admissi- 
ble as  a  part  of  the  res  gesUe.  [Roth rock,  J.,  diaaenting,]  State  r. 
DriseoU,  583. 

41.  Purchase  of  mortoagbd  goods.    See  Chattel  Mortgage,  5. 

42.  Insanity  as  defense  on  charqb  of  murder.  See  Evidence,  10- 
12,  14. 15. 

43.  Criminal  sale  of  intoxicating  liquors.  See  Intoxicating  Liq- 
uors, passim. 

See  House  of  Ill-fame,  1;  Seduction,  1-3. 

DAMAGES. 

1.  Breach  of  covenant  op  warranty:  pleading.    In  an  action  for  a 

breach  of  covenant  of  warranty,  where  plaintiff  has  been  evicted  by  the 
holder  of  the  suparior  title,  it  is  error  to  allow  dimages  for  the  increase 
in  the  value  of  tne  land  from  the  date  of  the  purchase  to  the  date  of  the 
eviction,  where  no  claim  is  made  for  such  damages  in  the  petition. 
Jones  V,  Shay,  237. 

2.  Exemplary  damages:  concealment  of  mortgaged  colt  by  pur- 

chaser. An  action  by  the  mortgagee  of  a  colt  against  a  purchaser 
from  the  mortgagor,  to  recover  the  colt,  or  its  value,  is  a  simple  action 
in  detinue,  and  is  not  a  case  of  exemplary  damages,  even  though  it  is 
alleged  that  the  defendant's  refusal  to  deliver  the  colt,  and  his  dispos- 
ing and  concealing  of  it,  were  malicious.    McDonald  v.  Norton,  652. 

3.  For  wrongful  attachment  of  mortgaged  chattels.    See  Attach- 

ment, 4. 

See  Contract,  3;  Covenant  of  Warranty,  1-3;  Injunction,  1;  Insur- 
ance, 10, 11,  14;  Mill  Dams,  1;  Nuisance,  1,2;  Pleading,  11;  Rail- 
roads, 26. 

DECREE. 

See  Judgment  and  Dbcrbjb. 

DEED. 

1.  Unauthorized  delivery:  prior  mortgage:  subsequent  mechan- 
ic's lien.  D.,  after  executing  the  mortgage  in  question,  which,  how- 
ever, was  not  recorded  till  some  months  later,  entered  into  a  negotiation 
to  sell  the  land  to  F.,  who  lived  at  another  town,  and  who  had  no 
knowledge  of  the  mortgage.  F.  visited  the  place  where  the  land  was, 
and  the  parties  employed  a  notary  to  draw  the  necessary  papers.  F. 
then  and  there  executed  notes  for  the  purchase-money,  and  left  them 
with  the  notary.  He  was  also  to  execute  a  mortgage  on  the  propertv  as 
security,  but  he  did  not  do  so  at  that  time.  Three  days  later  a  deed 
was  acknowledged  by  D.  and  left  with  the  notary.  This  deed  was  never 
delivered  to  F.,  and  there  was  no  evidence  that  it  was  to  be  delivered 
until  the  mortgage  to  sicure  the  notes  was  executed,  which  was  never 
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done,  but  the  deed  was  somehow  placed  of  record,  bat  not  by  authority 
of  D.  or  F.  In  the  meantime,  and  before  the  mortgage  in  question  was 
recorded,  and  without  actual  notice  of  it,  B.  &  Go.  began  to  furnish 
lumber,  under  contract  with  F.,  for  a  building  on  the  property,  and 
thiey  now  claim  a  mechanic's  lien  superior  to  the  mortgage.  Held  that 
B.  &  Co.  acquii'ed  no  lien  whatever,  as  against  the  mortgagee,  because 
their  contract  was  with  F.,  who  had  no  title,  the  deed  to  him  never 
having  been  delivered.    Moody  v.  Dry  den,  461. 

2.  FaILURB  to  RECORD:  INNOCENT  PURCHASER:  NOTICE  THROUGH  AGENT: 

BURDEN  OF  PROOF.  Plaiutifis  claim  title  to  the  land  in  controversy  by 
a  warranty  deed  directly  from  I.  Defendants -also  base  their  claim  upon 
a  warranty  deed  from  1.  to  their  grantor.  Plaintilf's  deed  wasnrst 
executed,  but  was  not  iiled  for  record  until  after  the  deed  untler  which 
defendant's  claim  had  been  executed.  Held  that  defendants  had  the 
burden  to  establish  that  their  grantor  was  an  innocent  purchaser  for 
value,  without  notice,  (following  cases  cited  in  opinion.)  but  that  they 
had  failed  to  do  so;  it  appearing  from  the  evidence  that  their  grantor 
had  knowledjjfe  of  the  prior  deed.  And  it  further  appearing  that  the 
defendants,  either  hy  themselves  or  their  agent,  had  such  knowledge  of 
the  conve^rance  to  plaintiffs  as  to  require  them,  in  order  to  protect  them- 
selves against  plaintiffs*  title,  to  ascertain  the  facts  in  reference  thereto, 
held  that  plaintiffs*  title  must  prevail.    Gardner  v.  Early,  518. 

3.  In  satisfaction  of  DESTb:  SUBSEQUENT  ACTION  TO  COLLECT  DEBTS: 

ESTOPPEL  TO  CLA114  TITLE.  I.  deeded  land  to  defendants  in  considera- 
tion of  the  payment  by  defendants  of  certain  debts  of  I.,  for  which  they 
were  his  indorsers.  After  paying  the  debts  they  brought  suit  and  recov- 
ered judgment  by  default  against  I.  for  the  whole  amount  paid  out  by 
them,  and  sought  to  collect  the  judgment.  Held  that,  the  contract 
resulting  in  the  deed  having  been  executed,  defendants  were  not  estop- 
ped by  their  subsequent  conduct  from  claiming  title  to  the  land.  (Com- 
pare Lake  v.  Gray,  t^o,  Iowa,  459,  and  see  opinion  for  cases  distin- 
guished.)   Id, 

See  Acknowledgment,  1, 2;  Conybyakgk,  1»  2, 

DEFAULT. 
1.  In  Justiob^b  Court.    See  Appeal,  7. 

DELIVERY. 
See  Deed,  1;  Gift,  1. 

DEMURRER. 
See  Insurance,  8;  Mandamub»1. 
DEPOSITIONS. 
1.  Tbial  UPON.    See  Practice,  1. 

DESCENT. 
See  Estates  of  Decedents,  2;  Homesteads,  4. 

DESCRIPTION. 

See  Will,  9. 

DETINUE. 

See  Damages, '2. 
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DISTRICT  COURT  AND  JUDGES. 
See  Courts,  1,  2. 

DITCHES. 
See  County  Ditches. 

DIVORCE. 

1.  ExcBsaiVB  ALCMONT :  APPEAL.    Iq  this  cise  there  was  a  decree  below 

for  diyorce  and  alimony,  but,  upon  consideration  of  the  evidence,  it 
appears  to  this  court  that  a  divorce  was  not  warranted.  However,  as  no 
appeal  is  taken  from  that  part  of  the  decree  granting  the  divorce,  it 
must  be  allowed  to  stand,  but  the  judgment  for  tiriO  alimony  against 
defendant,  who  is  sixtv-eight  yearj  old,  and  is  able  to  earn  Only  five  or 
six  dollars  a  week,  and  whose  property  consists  of  a  house  and  lot  worth 
about  $1,50D,  and  about  $200  in  money,  held  to  be  excessive,  and, 
plaintiif  having  already  received  $100  as  temporary  alimony,  any  fur- 
ther allowance  is  denied  her.    Ensler  v,  En8let\  159. 

2.  Failure  op  dependant  to  pay  temporary  alibcony:  contempt: 

STRIKING  answer  PROM  PILES.  A  defendant  in  a  divorce  suit  is  not  in 
contempt  of  court  by  refusing  or  failing  to  obey  an  order  to  pay  tempo- 
rary alimony,  and  it  is  error  to  strike  his  answer  from  the  filea  on 
account  of  such  refusal  or  failure.  (Compare  Peel  r.  PeeU  50  Iowa,  521 , 
and  Daily  v.  Daily,  69  Id..  77.)    Allen  v.  Allen,  502. 

3.  Inhuman  treatment:  insufficient  bvidbncb.    The  evidence  in  this 

case  considered,  (see  opinion,)  and,  while  disclosing  an  unhappy  state 
of  affairs  produced  by  excitable  temperaments  and  caustic  tongues,  irri- 
tated and  provoked  by  the  presence  in  the  family  of  an  unwelcome 
mother- inrlaw,  held  that  it  failed  to  establish  any  such  inhuman  treat- 
ment on  the  part  of  defendant  toward  plaintiff  as  tended  to  endanger 
her  life  or  health,  or  justified  a  divorce  from  the  bonds  of  matrimony, 
or  an  order  for  the  division  of  the  children  between  the  parties.  Maben 
V.  Maben,  658. 

DOMESTIC  RELATIONS, 
See  DivoBCB,  3;  Husband  and  Wife,  1;  Seduction,  5. 

DUBQQUE  AND  PACIFIC  RT  CO. 
1.  When  entitled  to  land  grant.    See  Public  Lands,  1. 

EASEMENTS. 
See  Equity,  3. 

ELECTIONS. 

1.  Wrong  nahbon  ballot:  intent  op  electors:  bvidbncb.  Plaintiff, 
whose  name  is  E.  W.,  was  the  candidate  of  his  party  for  the  office  of 
township  trustee,  and  there  was  no  one  of  the  name  of  F.  W.  who  was 
eligible  to  the  office;  but  the  name  of  F.  W.  was  printed  on  some  of  the 
ballots  cast  at  the  election,  and  if  these  had  been  cast  for  E.  W.  he 
would  have  been  elected,  but,  not  counting  these  for  him,  the  defendant 
was  declared  elected.  In  an  action  to  contest  th6  election,  held  that 
evidence  was  admissible  to  show  that  the  ballots  bearing  the  name  F. 
W.  were  so  printed  in  the  belief  that  that  was  plaintiff's  name,  and  to 
show  that  the  electors  who  cast  those  ballots  at  the  time  supposed  that 
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'|: .  •  they  bore  plaintiffs  name;  and,  the  intention  of  the  electors  so  voting: 

^^V^■  '  being  thus  established,  heldy  further,  that  such  ballots  should  be  counted 

r^i  for  plaintiff.     Wimmer  v,  Eaton ,  374. 

2. :  BLBCTOR*s  TESTIMONY  AS  TO  INTENTION.    Whether  Ru  elector 

who  has  cast  a  defective  ballot  can  bd  permitted  to  testify  directly  as  to 
his  intent,  quoare.    Id. 
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3.  To  VOTB  TAX  TO  BAiLROAD:  NOTiCB.    Sec  Railioads,  33. 


m  -^*  EMPLOYER  AND  EMPLOYE. 


e^; 'I  See  Master  and  Servant,  1;  Railroads,  1-9. 

^^'  EQUITY. 

^^  1.  Jurisdiction:  intricate  accounts.    In  an  action  upon  promissory 

L)i^  '  '\  notes,  where  the  makers  had  turned  over  to  the  payees  numerous  collat- 

?J!i.:.'\  :'  erals,  on  which  many  collections  had  been  made,  some  of  them  in  small 

[■^^\    '  amounts,  held  that  a  motion  by  plaintiffs  for  leave  to  file  a  petition  in 

c^'^;  I  equity,  and  to  have  the  cause  tried  as  an  equitable  action,  was  properly 

*'•  ,  overruled,  because  there  were  no  mutual  accounts  to  be  adjusted,  nor 

was  any  discovery  wanted  in  aid  of  plaintiffs'  account,  and  the  account 
did  not  stand  upon  equitable  claims,  and  there  was  no  equitable  trust 
connected  with  it,  and  it  waa  not  spec-ally  complicated  or  intricate,— 
these  beinicc  the  principal  grounds  on  which  courts  of  equity  have  entei> 
^':\  .  tained  jurisdiction  of  actions  for  account.     Upton  r.  Paxton,  295. 

j;*V  2.  :  injunction.    Equity  will  enjoin  encroachments  upon  land  by 

making  excavations,  erecting  permanent  buildings,  and  the  like.     Chi- 
cago, B,  dt  Q.  R'y  Co.  17.  Porter,  426. 


3. :  IRREPARABLE  injury:  EASEMENTS.  The  jurisdiction  ofchanccry 

"^V  has  been  so  extended  as  to  grant  relief  to  prevent  the  deprivation  of 

t ' ,  '  rights  connected  with  real  estate,  as  the  right  to  easement^,  and  the  like, 

K*'  without  a  showing  that  the  iry'ury  threatened  would  bs  irreparable  by 

^V;  damages  in  an  action  at  law.  Swan  v,  Burlington ^C.  R.  dt  N,  R^y  Co.^  600. 


4.  Complete  relief:  pleadings  not  prbvbntino.  Plaintiff  sought  the 
reformation  of  a  mortgage  made  by  his  grantor  to  the  state  university, 
so  as  to  correct  the  description  as  to  a  portion  of  the  land  conveved  by 
his  grantor  to  S.,  and  to  make  S.  liable  tor  the  whole  mortgage  debt,  and 

L^^  for  general  relief;    and  he  showed  himself  entitled  to  the  relief  asked. 

yC^  The  university  was  made  a  defendant,  and  denied  knowledge  or  informa- 

^^  .  tion  as  to  the  alleged  mistake,  but  asked  in  a  cross-pietition  that  its  mort- 

gage be  foreclosed.  Held  that,  while  the  university  did  not  ask  a  re- 
formation of  the  mortgage,  nor  allege  facts  entitling  it  thereto,  still,  as 
complete  relief  could  not  be  rendered  to  plaintiff  without  a  foreclosure  of 
the  mortgage  as  refonned,  such  foreclosure  might  be  decreed  upon  the 
university's  simple  prayer  tor  a  foreclosure.    Manatt  r.  Starr ^  677. 

5.  MoRTOAaB  foreclosure:  marshaling  assets.  After  a  first 
mortgage  had  been  placed  on  several  tracts  of  land,  the  mortgagor  sold 
one  of  the  tracts  to  E.,  who  agreed  to  pay  S300  of  the  mortgage,  and  in- 
terest, and  after  this  all  the  rest  of  the  land  was  mortgaged  to  plaintiffs, 
to  whom  also  the  first  mortsrage  was  assigned.  Plaintiffs  had  foreclosed 
their  second  mortgage  and  the  land  had  been  sold  thereunder,  and  thi^ 
action  was  brought  to  foreclose  the  first  one.  After  this  action  had 
been  brought  the  mortgagor  sold  his  equity  of  redemption  to  H.  Held — 
(1)  That  if  E.  paid  |300  and  interest,  as  agreed  by  him,  he  was  entitled 
to  have  the  land  other  than  hi8  contract  exhausted  first.  (2)  That,  if  he 
did  not  so  pay,  a  personal  judgment  should  be  rendered  therefor  against 
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hiin,  which  should  be  a  lien  on  his  land  inferior  to  the  first  mortga^. 
(3j  That  if  the  morteage  was  satisfied  by  the  sile  of  the  land  other  than 
E.'s,  H.  was  entitled  to  the  judgment  against  E.  •  (4)  That  if  the  lands 
other  than  E/s  did  not  satisfy  the  mortgage,  E/s  land  should  be  sold 
for  the  balance  remaining.  (5)  That  if  there  still  remained  a  balance 
unsatisfied  it  should  be  enforced  against  E/s  other  property,  to  an 
amount  not  to  exceed  the  said  jadgment  for  $300  and  interest.  (6)  That 
if  anything  thus  remained  of  the  $300  and  interest  it  should  belong  to 
H.     Windsor  v,  Evans,  692. 

6.  : :  RENTS  AND  PROFITS.    In  such  cise,  a  receiver  having 

been  appointed  under  the  provisions  of  the  mortgage,  who  took  the  lands 
and  received  the  rents  and  profits,  held  that  the  rents  and  profits  should 
be  applied  to  the  payment  of  the  debt  in  the  same  way  that  the  lands 
should  themselves  be  applied,  E.*s  rights  and  liabilities  as  to  them  being 
the  same  as  though  they  were  funds  arising  from  the  sale  of  the  land.  Id. 

7.  Jurisdiction.    See  Chattel  Mortgage,  2. 

8.  Statute  of  limitations  not  available.    See  Tax  Sale  and  Deed,  6. 

9.  Laches.    See  Tax  Sale  and  Deed,  16, 

See  Conveyance,  1,  2. 

ESTATES  OF  DECEDENTS. 

1.  Setting  aside  allowance  of  <;laim:    showing.    While  an  order 

allowing  a  claim  against  an  estate  is  not  technically  a  judgment,  (see 
cases  cited  in  opinion.)  it  is  an  adjudication  that  the  claim  is  just  and 
valid,  {Voorhies  v,  Eubank,  6  Iowa,  274,)  and  should  not  be  set  aside 
without  a  showing  of  merit»;  and  held  that  an  affidavit  of  the  adminis- 
trator's attorney,  setting  up  matters  not  within  his  personal  knowledge, 
and  that  the  claimant  had  no  claim  in  law  or  equity  against  the  estate, 
(which  was  but  the  statement  of  a  legal  opinion,)  was  insufficient  to 
justify  a  setling  aside  of  the  order  ot  allowance.  Dessaint  v,  Foster, 
639. 

2.  Power  of  hbirs  to  bic^d  administrator.    The  heirs  of  an   estate 

have  no  power,  bafore  the  appointment  of  the  administrator,  to  cre- 
ate by  agreement  a  cha«-ge  on  the  parsonal  estate,  which  will  be  bind- 
ing upon  the  administrator  when  appointed.  And  so,  where  the  heirn 
agreed  with  one  having  a  claim  against  the  esta^<2  for  supportinsr  the 
decedent  to  submit  the  claim  to  arbitrators,  held  that  the  award  of  the 
arbitrators  could  not  be  enforced  against  the  administrator  subsequently 
appointed,  because  the  personal  estate  descended  to  the  administrator, 
and  not  to  the  h'3irs:  (Hat/nes  v.  Harris,  -M*  Iowa,  516,  and  Phinne*/  r. 
Warren,  52  Id.,  3xi;)  and  it  is  immaterial  that  the  personal  estate  was 
ample  to  pay  the  award  after  satisfying  all  other  demands  against  the 
estate.    Siahl  v.  Browne  720. 

See  Administrator,  1,  2;  Husband  and  Wife,  1;  Jurisdiction,  1. 

ESTOPPEL. 

1.  Corporation:  notice  to  officers:  title  to  land.  Expenditure  of 
money  under  claim  of  title  upon  land  owned  by  a  corporation  does  not 
estop  the  corporation  from  afterwards  asserting  its  title  as  against  the 
person-)  making  the  expenditure,  where  none  of  the  officers  of  the  cor- 
poration had  notice  of  such  acts.  Chicago,  B,  dt  Q,R'y.  Co,  v.  Porter, 
426. 

See  Cities  and  Towns,  5;  Corporations,  6;  Deed,  3;  Garnishment, 
1,   Moutoaoe,  8;  New  Trial,  1,  2;  Sales,  5. 
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EVIDENCE. 


1.  Impeachment:  instruction.    An  instruction  as  follows:    **WheH  it 

is  successfully  proven  that  the  general  reputation  of  a  witness  for  grcn- 
eral  moral  character  is  bad,  the  witness  is  impeached,  and  tiie  jury  tcill 
be  warranted  in  disreg^ardinf;  the  testimony  of  such  witness  as  unwor- 
thy of  belief.  The  defendants  have  been  witnesses  in  their  own  behalf, 
and  are  subject  to  be  impeached,  the  same  as  other  witnesses/* — held 
not  erroneous  as  assuming^,  by  the  use  of  the  word  **  when,"  that  defend- 
ants had  been  impeached;  nor  because  the  word  "may*'  was  not  used 
instead  of  "  will."    State  v.  Haherle,  138. 

2.  Exclusion:  materiality  not  apparent.    Where  an  objection  to  a 

question  was  susUiined,  and  it  is  not  apparent,  and  was  not  shown, 
what  fact  was  expected  to  be  elicited  by  the  answer,  error  will  not  be 
presumed.    Slate  v.  Johnson^  393. 


3.  ;-:  materiality  not  shown.    It  is  not  error  to  exclude  evidence 

which,  standing  alone,  is  immaterial,  when  no  foundation  has  been  laid 
for  it,  and  counsel  does  not  claim  that  any  foundation  will  be  laid. 
Watson  Coal  d^  Mining  Co,  v.  JameSy  184. 

4.  Repetition  on  rebuttal.    Where  a  witness  has  testified  fully  upon  a 

matter  in  chief,  it  is  not  error  to  exclude  further  testimony  by  hira  on 
the  same  matters  in  rebuttal.    Id, 

5.  Exclusion:  no  prejudice.    Where  defendant  had  testified  po  itively 

to  a  fact,  and  his  statements  in  regard  thereto  were  not  questioned , 
held  that  he  was  not  prejudiced  by  the  exclusion  of  other  evidence 
offered  to  corroborate  his  statements.    State  v,  Johnson,  393. 

6.  Transaction  with  decedent:  objection  too  late.    It  is  *oo  late 

on  appeal  to  object  for  the  first  time  to  evidence  of  pergonal  transac- 
tions with  one  deceased,  althongh  sAch  evidence  might  have  been 
excluded  as  incompetent  had  objection  been  raised  at  the  proper  time 
on  the  trial  below.    Moody  v.  Dry  den,  461. 

7.  Memoranda  op  township  clerk  recorded  by  successor.     3/ew#- 

oranda  made  on  loose  slips  of  paper  by  a  township  clerk,  at  the  time  of 
the  action  of  the  township  trustees  in  settling  with  him.  came  into  the 
hands  of  his  successor  in  office,  and  such  action,  as  indicated  by  said 
slips,  was  b^  the  successor  entered  of  record.  Held  that  such  recortl 
was  admissible  as  evidence  on  the  part  of  the  clerk  who  made  th »  mem- 
oranda, in  an  action  against  him  for  money  withheld,  to  show  that  there 
had  been  a  settlement.    Moses  v,  Penquit,  611. 

8.  Expert   testimony:    hypothetical   questions:    what   may    be 

assumed,  a  hypothetical  question  put  to  an  expert  witness,  with  the 
view  of  eliciting  an  opinion  thereon,  should  include  only  such  facts  as 
are  admitted  or  established,  or  as  there  is  evidence  tending  to  establish. 
It  is  not  a  question  as  to  the  weight  of  the  evidence,  but  whether  there 
has  been  any  evidence  tending  to  e<ttablish  the  assumed  fact.  (See 
opinion  for  illustration.)    In  re  Will  of  Nonnan,  84. 


9.  - 


— :   :   exclusion   op:    trial   to   court:    presumption. 

Where  the  trial  is  to  the  court,  in  a  cause  triable  by  ordinary  proceed- 
ings, and  a  hypothetical  question  to  an  expert  is  excluded  on  the  groand 
that  some  of  the  facts  involved  in  the  hypothesis  have  not  been  proved, 
this  court  will  not  reverse  the  judgment  on  the  ground  of  such  exclu- 
sion, though  it  might  be  of  the  opinion  that  there  was  evidence  tending 
to  establisii  each  of  the  assumed  facts.  In  such  case  the  rule  applies, 
that  every  reasonable  presumption  will  be  indulged  in  favor  of  the 
ruling  of  the  trial  court.    Id, 

10.  Insanity:    expert:    repktition  excluded.    A   physician,  having 
testified  as  an  e\'pv'rb  on  defendant's  bahall  to  the  existence  of  a  certain 
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form  of  mania,  was  asked  by  defendaot  if  he  had  read  the  opinion  of  a 
certain  author  as  to  the  existence  of  the  same  form  of  mania,  (counsel 
stating  in  the  question  what  that  opinion  wa^,)  and,  if  so,  whether  it 
agreed  with  his  opinion.  Held  that  the  question  only  sought  to  elicit  a 
restatement  of  the  witness*  opinion,  and  that  therefore  it  was  properly 
excluded.    State  0,  Winter,  627. 

11. :  TBACHiNO  OF  icBDiCAL  ACTTHORiTiES.    It  is  not  Competent  to 

ask  a  physician  as  an  expert,  in  the  examination  in  chief,  what  the  med- 
ical authorities  teach  on  a  gfiven  point,  for  their  works  are  the  best  evi* 
dence  as  to  that:  but  on  cros-examination  such  questions  may  be  asked 
to  test  the  accuracy  of  the  witness'  knowledsr^*    Id. 

12. :  MBDiCAii  WORKS.    On  the  issue  of  the  insanity  of  defendant, 

an  elaborate  discussion  by  a  medical  author  of  the  question  of  the 
responsibility  of  an  insane  person  for  his  aots  committed  while  in  that 
state  was  properly  excluded,  when  offered  to  be  read  to  the  jury,  because 
it  was  their  duty  to  be  guided  b^  the  instructions  of  the  court  on  that 
subject,  and  not  by  what  a  certain  author  might  say.    /(/. 

13.  Foundation  fou  lUPBACHacBNr:  brror  without  prisjudicb. 
Defendant,  in  order  to  lay  the  foundation  for  the  impeachment  of  one 
of  the  slate's  witnesses,  asked  him  whether  he  bad  not  made  statements 
to  W.  contradictory  to  his  testimony  in  chief,  but  the  court  overruled 
the  question,  on  the  ground  that  lie  had  before  been  asked  and  had 
answered  it,  which,  however,  was  nit  true;  but  on  the  same  eiToneoua 
ground  defendant  was  permitted  to  introduce  W.,  and  examine  him  in 
relation  to  the  alleged  contradictory  statement.  Held  that  defendant 
was  not  prejudic3d  by  the  error,  and  could  not  bo  heard  to  complain  of 
it  on  appeal.    Id. 

14.  Insanitt:  conduct  simflar  to  that  of  insanb  bkothbr.  On  the 
question  of  defendant's  insanity,  it  was  not  co  np  ^tont  to  show  that  a 
peculiarity  of  his,  after  receivinjg^  a  certain  injury,  w;is  like  a  peculiarity 
of  an  insane  brother  of  his, — it  not  appearing  that  the  peculiarity  is 
generally,  or  Wiis  in  the  case  of  the  brother,  a  result  of  insanity,  or  evi« 
dence  of  it.    Id, 

15. :  opinions  of  non-experts:  foundation  for.  On  the  ques- 
tion of  defendant's  insanity,  non-expert  witnesses,  who  testified  that 
they  had  been  well  acquainted  with  him  for  a  long  time,  and  had 
observed  his  manner  and  conversation  before  and  after  the  time  of  his 
alleged  insanity,  and  that  they  discovered  no  change  in  him  in  those 
respects,  were,  upon  such  foundation,  authorized  to  give  an  opinion 
that  be  was  not  insane  after  the  time  alleged, — there  being  no  pretense 
that  he  was  insane  before  that  time.  (Compare  Severin  v,  Zack,  55 
Iowa,  28,  and  In  re  Will  of  Norman,  ante,  84.)    Id. 

16.  In  action  for  wrong ful  attachment  of  uoRTGAasD  chattels. 
See  Attachment,  2,  3. 

17.  Parol  TO  vary  writing.  See  Contract,  1;  Insurance,  7:  Mortgage, 
1 ;  Promissory  Note,  5,  6. 

18.  In  klection  contest.    See  Elections,  1,  2. 

10.  For  bvidbncb  in  criminal  CASi^a.    See  Criminal  Law,  passim. 

20.  As  to  houses  of  ill  fame.    See  House  of  III  Fame,  1. 

21.  To  assail  judgments.    See  Judgment  and  Decree,  2, 12. 

22.  On  probate  of  wills.    See  Wills,  passim. 

See  Estoppkl;  NEGLioRycE,  1,  2;  Personal  Injuries,  1;  Railroads, 
2,  5,  10,  15-18;  Seduction,  1,  3,  4;  Statute  of  Frauds,  1;  Surety, 
4-Oj  Witness. 
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EXECUTION. 

See  Attachment,  1;  Chattbl  Mortgagb,  1;  Exemptions,  1, 2;  Injunc- 
tion, 1;  Justices  and  their  Goubtb,  1;  Rbdehption,  1;  Tres- 
pass, 2. 

EXECUTOR. 
See  Administrator. 

EXEMPTIONS. 

1.  Exempt  property:  seizure  in  other  state:  conflict  op  laws: 
injunci'ion.  Where  a  debtor,  a  resident  of  Iowa,  takes  property 
exempt  from  execution  under  the  laws  of  Iowa  into  another  state,  where 
it  is  not  exempt,  for  a  temporary  purpose,  the  creditor,  also  a  resident 
of  Iowa,  will  not  be  allowed  to  proceed  under  the  laws  of  the  other 
state  to  subject  such  property  to  the  payment  of  his  demand;  and, 
where  he  attempts  to  do  so,  the  courts  of  this  state  may  properlv  eigoin 
him.  (Teager  v,  Landaleyy  69  Iowa,  725,  followed  in  principle.) 
v..-^  Mumper  v,  Wilson^  163. 

'y:  2.  Property  exempt  to  farmer:  who  is  a  farmer.    A  person  whose 

i^,^  vocation  is  that  of  a  farmer  is  entitled  to  have  exempted  to  him  the 

'^«-  proj^rty  with  which  he,  as  a  farmer,  earns  a  living;  for  himself  and 

t.  tamily,  even  though  he  does  not  own  a  farm,  and  has  not  leased  one, 

5  and  is  not  actually  engaored  in  farming,  at  the  time  such  property  is 

vv  '/  levied  on  to  satisfy  his  debts.    Hickman  v.  Cruise,  528. 

'^-  See  Homesteads,  1,  5,  8, 

EXPERT  TESTIMONY. 
See  Evidence,  8-11,  15. 

FALSE   PRETENSES. 

See  Criminal  Law,  37. 

FALSE  REPRESENTATIONS, 

See  Contract,  2;  Conveyance,  1,  2;  Corporations,  1, 6;  Insurakcx, 

3;  Sales,  1. 

FALSE  WEIGHTS. 
'  See  Sales,  6. 

FENCES. 
See  Railroads,  13-19. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Equitable  defense  not  plkadkd.    Where  an  indorser  pays  a  judfr- 
'  ment  upon  a  promissory  note  against  him  and  the  maker,  and  takes  an 

assignment  of  the  judj?ment,  and  thereunder  sells  the  land  of  the  maker, 

and  nimself  buys  it  ia,  and  then  brin^^a  an  action  of  forcible  entry  and 

detainer  to  recover  the  possession  of  the  land  from  the  maker,  his  recov- 

r  ery  cannot  be  defeated  by  the  mere  augjfestion  of  possible  equities  exist- 

iufcf  between  him  and  the  mak^r,  whereby  the  payment  of  the  jadgrment 
oupfht  to  be  r.?garded  as  an  extinguidhment,  whore  no  such  equities  arc 
pleaded.    Schlelssman  v,  Kallemery^  .*^JS. 
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FORECLOSURE. 
See  Mbchakic's  Libns,  1;  Mortoagb,  1»  3,  4,  10, 11. 

FORMER  ADJUDICATION. 

1.  Defense  which  might  hays  been  pleaded.    Facts  which  existed, 

and  miRht  have  been  pleaded  in  defense  to  an  action,  cannot  be  set  up 
to  defeat  a  judgment  rendered  in  such  action.  (Compare  Bedwell  v. 
Gephart,  67  Iowa,  44.)    Hanson  v.  Manley^  48. 

2.  Effect  of.    Where,  in  a  former  case,  in  the  same  court,  between  the 

same  parties,  it  bad  been  adjudicated  that  a  certain  alleged  contract 
relied  on  by  defendant  did  not  exist,  it  was  proper,  in  a  subsequent  case, 
to  strike  out  an  answer  setting  up  the  same  contract,  and  to  exclude 
evidence  ofl'ered  to  prove  it.    Kstes  v,  Chicago^  L  dt  D,  R'y  Co.,2'35. 

See  Mortgage,  11. 

FRAUD. 

11.  Pleading:  what  necessary.  Whoevef  sets  up  fraud  as  a  cause  of 
action  must  do  more  than  allege  fraud  in  general  and  abstract  terms ;  he 
must  set  out  the  specific  facts  in  which  the  fraud  consists.  Ken'  v  Sie^ 
tnan^  241. 

See  Guaranty,  1 ;  Homestead,  2;  Surety,  4-6. 

FRAUDULENT  CONVEYANCE. 

1.  Husband  to  wife:  consideration:  money  advanced  by  wife. 
When  the  wife  allows  the  husband  to  expend  her  money  for  the  support 
of  the  family,  she  cannot,  in  the  absence  of  an  express  a^yrreement  tor  its 
repayment,  recover  the  amount  in  an  action  against  him  or  his  estate. 
(Patterson  v.  Hill,  61  Iowa,  534;  Courtright  v.  Courtright^  53  Id.,  bl.) 
And  if  she  advances  money  or  property  to  him  to  be  used  in  the  businer^s 
in  which  he  is  engaged,  thev  may  contract  for  compensation  therefor, 
and  such  contract  will  be  valid  and  enforceable;  but  if  she  makes  such 
advancement  voluntarily,  and  without  such  contract,  the  reasonublc  pie- 
sumption  is  that  she  doe?  so  in  view  of  the  mutual  benefits  which  are 
likely  to  accrue  from  the  use  of  such  advancement;  and  under  such  cir- 
cumstances the  law  will  not  create  the  relation  of  debtor  and  creditor 
between  the  parties.  Accordingly,  held  that  advances  made  either  for 
the  support  of  the  family  or  for  use  in  the  husband's  busine-s,  whero 
there  is  na^ontract  for  repayment,  cannot  be  a  valid  consideration  lor  a 
conveyance  of  real  estate  by  the  husband  to  the  wife,  or  against  existing 
creditors.    Hanson  v.  Mauley,  48. 

2.  Good  in  part.  A  conveyance  made  to  a  creditor  of  the  vendor  m-iy 
properly  be  held  cpood  as  between  the  parties  to  the  extent  of  the  debt 
paid  thereby,  and  fraudulent  as  to  the  remainder,  at  the  suit  of  a  creditor 
of  the  vendor,  where  the  value  of  the  property  is  sufficient  to  pay  both 
debts.    Redhead  r.  Pratt,  99. 

3.  Notice  to  vender  of  fraudulent  intent.    Where  a  purchaser  has 

hmowledge  of  such  facts  and  circumstances,  tending  to  show  that  the 
vendor  intends  by  the  sale  to  hinder,  delay  or  defraud  his  ci*editors,  as 
would  put  a  prudent  person  on  inquiry,  and  such  intent  in  fact  exists,  the 
sale  is  fraudulent  as  to  the  vendee,  even  though  he  be  the  creditor  and 
^  surety  of  the  vendor,  if  his  prime  object  in  making  the  purchase  is  not 
to  secure  himself.    Id. 

4.  Of  note  and  mortgage:  evidence.  Action  to  subject  a  note  and 
mortgage  held  by  defendant  to  the  payment  of  a  debt  owing  by  defend- 
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ant*8  husband,  on  the  grround  that  the  note  and  mort^^  in  equity  be- 
longed to  the  husband;  but,*upon  consideration  of  the  evidence,  heid  that 
it  appeared  that  they  had  been  transferred  to  the  defendant  in  good  faith 
ana  for  value,  to- wit,  to  repay  her  for  iqpney  which  she  bad  years  before 
advanced  to  her  husband,  with  the  understanding  that  it  should  be  re- 
paid; and  a  decree  for  plaintiff  is  reversed.  Iowa  City  Bank  r.  }Veber, 
137. 

5.  Setting  aside:  pnron  execution.  It  is  not  necessary  that  an  execu- 
tion be  returned  nulla  bona  in  order  to  justify  a  court  in  setting  aside  ii 
conveyance  in  fraud  of  creditors,  where  the  pleadings  and  evidence 
show  that  the  debtor  had  no  other  property,  and  that  the  issuance  or  an 
execution  would  have  been  a  vain  tning.    Smalley  r.  Mass,  171. 

See  Homesteads,  8. 

GARNISHMENT. 

1.  Pleading:  equitable  issues  excluded.    Garnishment  is  in  substance 

and  fact  a  proceeding  in  rem,  and  the  trial  must  be  bv  ordinary  prD- 
ceedings,  and  equitable  issues  cannot  be  injected  into  such  a  proceeding^. 
Accordingly,  where  the  garnishees  had  answered  that  they  bad  taken 
the  property  of  the  attachment  defendants  under  a  chattel  mortgage 
and  sold  it,  and  had  applied  the  proceeds  in  payment  of  their  debt  to 
them,  it  was  not  competent  for  the  plaintiff  to  plead  facts  constituting 
an  estoppel  of  the  garnisheas  to  allega  such  indebtedness  to  them. 
Sears  v.  Thompson^  61. 

2.  No  lien  on  propekty  secured.    By  the  process  of  garnishment  no  lien 

is  secured  upon  the  property  in  the  hands  of  the  garnishee,  but  only  a 
personal  obligation  of  the  giirnishee.  (See  Mooar  v.  Walker^  46  Iowa, 
164.)    McConuell  v,  Denham,  494. 

3.  On  justice's  judgment:  of  debt  out  of  county:  jurisdiction  op 

constable,  a  judgment  was  rendered  against  K.  in  C.  county,  upon 
which  an  execution  was  issued,  and  thereunder  the  constable  went  into 
W.  county  and  garni3hed  M.,  (the  defendant  herein.)  who  resideil 
there,  m  a  supposed  debtor  of  K.  M.  appeared  before  the  justice  in  C. 
county,  and  answered  that  he  was  indebted  to  E.  on  a  non-negotiable 
note,  and  thereupon,  after  notice  to  K.,  and  against  his  objection,  judg- 
ment was  rendered  against  M.  as  garnishee.  Before  the  appearance  of 
the  garnishee  the  note  had  been  assigned  to  plaintiff  herein,  who  brings 
this  action  on  the  note.  Held  that  the  constable  had  no  authority  to  go 
into  W.  county  and  levy  on  the  property  of  K.  there,  which  was  the 
legal  effect  of  what  he  did,  and  that  his  acts  therein  wel^  void,  and  did 
not  brmg  the  property  (the  debt  garnished)  within  the  jurisdiction  of 
the  iustice,  and  that  the  judgment  against  the  garnishee  was  therefore 
void,  and  did  not  stand  in  the  way  of  plaintiff's  recovery  against  M.  on 
the  note.  (See  opinion  for  cases  followed  and  distinguished).  Gage  r. 
Masehmeyer,  696. 

See  Attachment,  1;   Chattel  Mortoaob,  2. 

GIFT. 

1.  Government  bond:  delivery.  To  constitute  a  valid  gift  of  personal 
property,  there  must  be  an  actual  delivery  of  the  property,  or  some  act 
must  be  done  which  is  in  law  equivalent  to  such  delivery.  ( IVilley  r. 
Backus,  52  Iowa,  441.)  And  in  this  case,  where  the  alleged  donor  gai«l 
to  his  wife:  "  I  give  these  tx>nd8  to  you,  and  I  show  you  how  to  cutf 
the  coupons  so  that  you  may  know  how  to  do  it  yourself,  and  use  the 
money  for  your  living;  *'  bul  he  did  not  deliver  the  bonds  to  her,  bat 
placed  them  in  a  bank  in  a  drawer  to  which  she  had  no  access,  and 
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himself  drew  the  proceeds  from  time  to  time;  Dat  afterwards,  nt  his 
request,  an  account,  based  on  the  bonds,  was  opened  at  the  bank  in  \m 
wife's  name,  but  he,  usinff  her  name,  drew  the  money  as  before,  hrhl 
that  there  was  no  gift,  and  that  the  bonds  were  subject  to  the  satisfac- 
tion of  his  creditors.    Peters  r.  Ft,  Madison  Construction  Co.^  405. 

GUARANTY. 

1.  Consideration:  ouarantbed  contract  void  for  fraud  ou  mis- 
take. In  an  action  against  a  guarantor  of  the  performance  of  a  contract 
for  a  breach  of  the  contract  by  the  i;)rincipal,  it  is  a  good  defense  to 
show  that,  by  reason  of  the  fraud  or  mistake  of  the  plaintiff,  one  of  the 
principals,  and  the  only  one  against  whom  the  grantor  has  any  ade- 
quate remedy  in  case  of  default,  (the  other  one  being  insolvent,)  was 
not  bound  by  the  undertaking;  for  in  such  case  there  is  no  considera- 
tion for  the  contract  of  guaranty.    Bennett  v,  Carey ^  476. 

GUARDIAN. 

1.  Action  against  surety:  basis  of.  An  action  will  not  lie  against  a 
guardian's  surety  until  there  has  been  a  settlement  of  the  guardian's 
account  with  the  court,  and  a*  failure  to  pay  as  ordered.  (O'Brien  v. 
Strang,  42  Iowa,  64'),  followed.)    Gillespie  v.  See^  £(45. 

See  Insane,  1. 

HIGHWAYS. 

1.  Defective  record:   rescrvey:    parol  to  contradict  partial 

RECORD.  Where  all  the  papers  relating  to  the  establishment  of  a  r<Jad, 
except  the  minutes  of  the  board  of  supervisors  establishing  the  road, 
with  a  plat  annexed,  and  the  road  plat- book  of  the  county,  were  lost,  a 
resurvey  was  properly  ordered,  under  S  964  of  the  Code.  And.  althouirh 
the  supervitiord'  minutes  in  rejrarJ  to  the  original  establishment  of  the 
road  recited  that  it  was  established  on  the  section  line,  and  the  road 
plat-book  of  the  county  was  in  accord  therewith,  yet  parol  testimony 
was  admissible  to  show  that  the  original  survey  diverged  from  that  line, 
arjd  that  it  was  so  understood  by  the  public  and  the  load  supervisors  ot' 
the  district,  and  that  the  road  actuallv  traveled  and  worked  was  not  on 
the  section  line.  And  such  evidence  being  conclusive,  and  the  line  des- 
ignated by  the  resurvey  being  in  accoid  therewith,  that  line  was  prop- 
erly adopted  by  the  supervisors  as  the  established  line  of  the  road. 
Ackerson  i?.  Van  Vleck,  bl, 

2.  Jurisdiction  of  supervisors:  damages:  appeal:  estoppel.    A 

petition  to  the  boaid  of  supervisors  that  a  certain  described  highway  be 
**  opened  for  travel,  as  provided  by  law,"  confers  no  jurisdiction  to  estab- 
lish a  highway,  for  that  is  not  the  lan^^uage  of  the  petition;  nor  does  it 
confer  jurisdiction  to  open  for  travel  one  already  estabUshed,  for  the 
statute  gives  to  the  board  no  such  power.  And  where,  on  such  petition, 
the  board  ordered  that  **  the  locition  of  the  road  \>2  granted  as  asked  in 
the  petition,"  and  atlowed  plaintiff  $10  damages,  and  she  appealed, 
held  that  the  appeal  was  properly  dismissed,  because  the  whole  action 
of  the  board  was  void ;  that  plaintiff  was  entitled  to  no  damages,  because 
no  road  had  been  established;  and  that  the  action  of  the  board  did  not 
work  an  estoppel  upon  the  county  to  set  up  on  the  appeal  that  the  high- 
way had  been  established  many  years  before,  and  that,  therefore,  plaint- 
iff was  not  entitled  to  damages.    Curtis  v.  Pocahontas  County ,  161. 

3.  Establishment  in  cities  and  incorporated  towns:  power  of 

supervisors.  The  county  supervisors  have  no  authority  to  establish  a 
highway  within  the  limits  of  an  incorporated  city  or  town;  bub  the 
rule  is  different  in  regard  to  unincorporated  towns.  (See  opinion  fof 
statutes  and  cases  cited.)    GaXtaher  v.  Head,  178. 
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HOMESTEAD. 

1.  Exemption  of  proceeds:  intention  to  puhchask  other  home- 

stead: BUBDEN  OP  PROOF.    The  money  arising  from  the  sale  of  a 
homestead  is  not  exempt  from  execution,  unless  the  sale  was  in  pursu- 
ance of  a  design  to  purchase  another  homestead;  {Benham  v,  Cham- 
.1  herlain,  39  Iowa,  858;   State  v,  Geddia,  44  Id.,  537;)  and  the  burden 

of  proof  to  show  such  design  is  on  him  vrho  claims  the  exemption. 
Accordingly,  where  the  surviving  husband  asked  for  a  partition  of  hU 
wife's  land,  including  the  homestead,  and  he  claimed  one-thtrd  of  the 
land  in  fee  as  his  interest,  but  the  land  could*  not  be  divided,  and  he 
>  allowed  it  to  go  to  sale  under  the  partition  proceedings,  and  his  shaie 

of  the  proceeds  was  garnished,  on  execution  against  him,  in  the  hands 

of  the  referees,  held,  in  the  absence  of  a  showing  of  an  intention  on 

/      '  bis  part  to  invest  the  funds  in  another  homestead,  that  they  were  not 

exempt.    Huskins  r.  Hanlon,  37. 

2.  Incumbrance:  validity:  fraud  on  wife.     The  fraudulent  repre- 
f  sentations  made  by  a  husband  to  his  wife  to  induce  her  to  sign   and 

concur  in  an  incumbrance  of  the  homestead  for  the  purpose  ot 
securiufiT  his  creditors,  will  not  invalidate  the  security  in  the  hands  ot 
the  creditors,  where  they  had  no  part  in  the  fraud,  and  no  knowleilg^ 
of  it.    (See  opinion  for  authorities.)    Riibehnan  v.  Rummel^  40. 

3.  Disposal  op:  assignment   of  title  bond.    A  written  assignment 

of  a  title  bond  for  the  homestead,  signed  and  concurred  in  by  botli 
husband  and  wife,  is  a  valid  disposal  of  the  homestead,  under  § 
1990  of  the  Code.    U. 

4.  Death  of  owner:   election  of  surviving  spouse.     Upon   the 

death  of*  either  husband  or  wife,  there  cannot  be  thereafter  an  aban- 
donment of  the  homestead  by  the  survivor,  if  the  title  was  in  the 
deceased,  except  by  setting  off  the  distributive  share  of  such  survivor 
in  the  real  estate  of  the  deceased.  No  mere  election  is  sufficient  for  that 
purpose.  (Burdick  t\  Kettt,  52  Iowa,  583,  and  Bradahaw  r.  Hurst,  l>7 
Id.,  745,  followed.)  Accordingly,  held  that,  where  the  surviving  husband, 
mhis  last  will  and  testament,  declared  his  election  to  take  a  one- 
third  interest,  instead  of  a  homestead  interest,  in  his  deceased  wife^s 
real  estate,  and  made  provision  for  the  sale  of  such  one-third  interest, 
and  the  distribution  of  the  proceeds,  but  the  one-third  was  not  set  apart 
to  him  during  his  life  time,  and  he  continued  to  reside  on  the  home- 
stead until  his  death,  the  election  was  of  no  effect,  and  upon  his  death 
the  homestead  descended  to  his  heirs,  and  could  not  be  sold  by  the  wife^'s 
administrator  to  pay  claims  against  her  estate.  Darrah  v.  Cunninoham, 
123. 

5.  Purchase  with  proceeds  of  prior  homestead:  burden  of  proof. 

The  vendee  of  a  homestead  who  claims  that  prior  judgments  against  his 
vendor  are  not  liens  on  the  property,  on  the  ground  that  his  vendor  pur- 
chased it  with  the  proceeds  of  a  prior  homestead,  has  tiie  burden  to 
establish  that  claim,  and  in  this  case  held  that  the  evidence  was  not  suf- 
ficient.   First  Nat.  Bank  of  Afton  r.  Thompson,  417. 

6.  Abandonment:  what  is  not.    A  failure  to  live  upon  a  homestead  for 

about  seven  years  prior  to  the  convevance  of  it  to  plaintiff,  held  not  to 
be  an  abandonment  of  it,  where  the  husband  and  wife  both  intended  to 
occupy  it  again  as  a  homestead  as  soon  as  their  affairs  would  permit,  and 
they  all  the  time  retiiined  the  use  of  a  pprtion  of  the  house  for  the  stor^ 
age  of  their  goods;  and  that  a  judgment  rendered  against  the  owner 
prior  to  the  conveyance  to  plaintiff  could  not  be  enforced  against  tiie 
property,    liepenn  p.  Dans,  548. 
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7.  CONVETANCB  BY  HUSBAND  TO  WIFE:  WIPB  NEED  NOT  JOIN.      Section 

1990  of  the  Code,  providing  that  no  conveyance  of  the  homestead  shall 
be  valid  unless  the  husband  and  wife  join  therein,  held  ndt  to  apply  to  a 
case  where  the  husband  deeds  to  the  wife.    Harsh  v.  Griffin,  608. 

8.  Exemption:  fraudulent  conveyance  and  reconveyance:  con- 
tinued POSSESSION.  N.  owned  120  acres  of  land,  40  acres  of 
which  was  his  homestead.  After  contracting  debts,  he  conveyed 
the  land  to  B.  without  consideration,  his  wife  joining  in  the  deed, 
for  the  purpose  of  defrauding  his  creditors.  Afterwards  B.  reconveyed 
to  N.  by  quitclaim,  without  consideration.  N.  had  continued  all  the 
time  to  live  on  the  homestead  portion  of  the  land.    Held — 

(1)  That  the  conveyance  of  the  homestead  to  B.  was  no  fraud  upon 
the  creditors,  because  they  had  no  right  to  appropriate  it. 

(2)  That  N.  could  not  be  heard  to  assert  any  right,  as  by  a  resulting 
.  trast,  based  on  the  fraudulent  character  of  the  conveyance  to  B. 

(3)  That,  under  §§  1930,  1934  of  the  Code,  the  deed  to  B.  canded  to 
him  all  the  interost  of  the  grantors,  in  the  absence  of  any  declara- 
tion of  trust. 

(4)  That,  under  §  2014  of  the  Code,  N.'s  possession,  after  conveyance 
to  B.,  must  be  presumed  to  have  been  a  tenancy  at  will. 

(5)  That  the  reconveyance  to  N.  must  be  regarded  as  a  purchase  by 
him  after  he  had  become  indebted,  and  that  therefore  the  home- 
stead portion,  as  well  as  the  other  land,  was  holden  for  the  debts 
contracted  while  the  title  was  in  B.    Butler  v.  Nelson,  782. 

See  Husband  and  Wife,  1 ;  Mortgage,  4. 

HOMICIDE, 
See  Criminal  Law,  23-36. 


HOUSE  OP  ILL  FAME. 

1.  Reputation  as  evidence:  chap.  142,  laws  op  1884:  constitution- 
ality. Section  4  of  Chap.  142  of  Laws  of  1884,  which  provides  that 
'*  the  state,  upon  the  trial  of  any  person  indicted  for  keepmg  a  hou^e  of 
ill  fame,  may,  for  the  purpose  of  establishing  the  character  of  the  house 
kept  by  defendant,  introduce  evidence  of  the  general  reputation  of  the 
hou3e  so  kept,  and  such  evidence  shall  be  competent /or  such  purpose,** 
is  not  unconstitutional,  on  the  ground  that  it  authorizes  a  conviction 
upon  evidence  of  reputation  merely;  for  a  conviction  cannot  be  had 
without  further  establishing  the  fact  that  the  house  is  **  resorted  to  for 
the  purpose  of  prostitution  or  lewdness.'*  See  §  1  of  said  act.  State  r. 
Haberle,  138. 

HUSBAND  AND  WIFE. 

1.  Antenuptial  contract:  enforcement  against  husband's  ad- 
ministrator. The  antenuptial  contract  in  qaestion  provided  that  the 
husband  should  settle  upon  the  wife  a  sufficient  amount,  out  of  his  estate, 
to  keep  her  during  life,  or  as  long  as  she  should  remain  his  widow,  in 
such  circumstances  as  his  estate  would  reasonably  justify.  After  the 
marriage  he  was  to  procure  a  good  comfortable  homestead,  to  be  com- 
fortably furnished;  said  house,  including  the  furniture,  to  be  conveyed 
to  her,  and  to  be  hers  in  her  own  right.  At  his  death  there  was  also  to 
be  paid  to  her  out  of  his  estate  81,000,  payable  at  date  of  death.  In 
consideration  of  the  above  she  relinquished  all  other  claim  to  his  estate. 
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He  resided^after  marriage,  until  his  deuth.on  a  valuable  farm  provioiiily 
owned  and  operated  by  him,  bat  he  failed  to  provido  the  homoiftGail 
contemplated  in  the  contract.  In  determining  lier  rights  us  against  the 
administrator,  the  estate  being  found  tp  bo  worth  about  JiS.OCo,  held — 

(1)  That  the  contract  contemplated  a  homestead  in  the  vicinity  of  the 
farm  where  the  parties  actually  resided,  and  that,  considering  the 
value  of  the  estate,  $3,000  was  a  reasonablo  allowance  to  be  uiado 
to  her  in  lieu  of  the  homestead,  and  $500  per  year  a  reasonable 
allowance  for  her  maintenance. 

(2)  That  she  was  entitled  to  receive  the  $1,000,  with  interest  from  the 
date  of  his  death,  without  deduction  of  the  amount  al  owed  by  the 
court  for  her  maintenance  for  a  year  alter  his  death. 

(3)  That  she  was  entitled  to  occupy  as  a  homestead  the  premises  occu- 
pied by  them  at  the  time  of  his  death  until  the  homestead  to  which 
she  was  entitled  under  the  contract,  or  its  equivalent,  woa  furnished 
her.    Collins  v,  Collins,  104. 

See  Divorce,  ],  !3;  Hoscestead,  1-4,  7. 

IMBECILITY. 
See  Will,  6,  7,  10. 

INDICTMENT. 

See  Civil  Bights,!;  Criminal  Law,  18,  23,  34,37;  Intoxicating  Liq- 
uors, 11,  13,  16, 17. 

INFANTS. 

See  Judgment  and  Decree,  7. 

INFORMATION. 

See  Intoxicating  Liquors,  18, 16,  17. 

INJUNCTION. 

1.  Of  execution  sale:  dissolution:  damages.  Plaintiff  held  a  judpp- 
ment  against  defendant  which  was  a  lien  upon  certain  real  estate,  sqd- 
ject  to  a  prior  mortjjraee.  When  plaintiff  was  about  to  sell  the  real 
estate  under  his  jud^^rment,  defendant  sued  out  an  iniunction  restraining 
the  sale,  on  the  ground  that  the  property  was  his  nomestead;  but  the 
iiVJunction  suit  was  afterwards  dismissed,  and  a  new  execution  issued, 
under  which  plaintiff  bought  the  property  for  the  full  amount  of  the 
execution.  In  the  meantime  the  prior  mortgapre  had  been  foreclosed. ; 
but  plaintiff  redeemed  from  such  lien,  and  at  the  expiration  of  a  year 
from  his  sale  he  obtained  a  sheriff 's  deed  and  took  pos^session.  But  for 
the  injunction,  plaintiff  mi^ht  have  bid  in  the  property  under  the  first 
execution,  and  thus  have  obtained  possession  about  seventeen  months 
sooner,  and  for  the  value  of  such  possession  and  for  the  costs  of  the  first 
execution  he  claims  to  recover  in  this  action.    Held — 

(1)  That  he  could  not  recover  for  being  kept  out  of  possession,  because 
it  is  not  certain  that  he  would  have  bid  in  the  property  and  obtain«>d 
a  deed  under  the  first  execution.  He  was  only  kept  out  of  h^s 
money,  which  bore  interest  until  the  judgment  was  satisfied  under 
the  second  execution. 

(2)  That  he  could  not  recover  the  costs  made  on  the  first  execu- 
tion, because  they  should  have  been  included  in  the  second  one. 
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and,  in  the  absence  of  a  contrary  showing,  mast  be  presumed 
to  have  been  so  included,  and  thus  satisfied.  Johnson  v,  Moser, 
654. 

See  Equity,  2,  3;  Intoxicatino  Liquors,  5-8,  10,  20;  Nuisance,  4,  5; 
Schools,  2. 

INNOCENT  PURCHASER. 

See  Deed,  2;  Mortgage,  2,  8. 

INSANE. 

1.  Guardianship:  insolvent  estate:  allowance  for  support  ok* 
FAMILY.  Where  the  estate  of  an  insane  person  under  guardianship  is 
inadequate  for  the  payment  of  his  debts,  the  statute  does  not  authorize 
an  allowance  for  the  support  of  his  family  to  be  made  out  of  that  por- 
tion of  his  estate  which  would  be  subject  to  execution  for  the  satisfac- 
tion of  his  debts.  (See  opinion  for  statutes  cited  and  construed.)  Dutch. 
V,  Marvin,  663. 

INSANITY. 

See  Evidence,  10-12,  14,  15;  Mortgage,  11;  Will,  1,6,  7, 10« 

INSTRUCTIONS. 

1.  Erroneous  statement  of  testimony:  prejudice.    Where  the  court 

in  an  instruction  erroneously  stated  what  the  defendant  had  testified 
to,  and  the  testimony  thus  erroneously  imputed  to  him  was  such  that  it 
was  contradicted  by  his  own  admissions  proved  on  the  trial,  held  that 
the  error  was  prejudicial  to  him,  as  tending:  to  impair  his  credibility  as 
a  witness.    State  v,  Richards,  17. 

2.  Whole  of  rule  in  one  paragraph.    While  a  violation  of  the  rule 

migfht  not  be  regarded  as  reversible  error,  where  the  court  should  be 
satisfied  that  the  jury  could  not  have  been  misled,  yet  the  '{)ractice  of 
stating  all  the  essential  ideas  necessary  to  the  expression  of  a  single  rule 
of  law  in  one  parag^raph  or  instruction  should  not  be  departed  from,  in 
charging  the  jury.     Worden  v.  Humeston  db  S,  R'y  Co.,  201. 

3.  Stating  issues.    Where  the  matter  in  controversy  is  plainly  stated  in 

the  pleadings,  the  court  may  properly  use  the  same  language  in  stating 
the  issues  to  the  jury.    Crawford  r.  Nolan,  673. 

4.  What  to  be  submitted.    It  is  the  duty  of  the  court  to  submit  to  the 

jury  all  questions  of  fact  arising  under  the  pleadings  upon  which  evi- 
dence has  been  introduced  on  the  trial.  (See  opinion  for  application  of 
rule.)     Upton  v,  Paxton,  295. 

5.  Credibility  of  particular  witness:  error  covered  by  general 

instruction.  Where  there  was  an  inconsistency  between  defendant's 
testimony  and  the  allegations  of  his  sworn  an-twer,  a  proper  instruction 
to  the  etfect  that  inconsistencies  of  that  kind,  if  founcf  by  tbe  jury, 
would  tend  to  impair  the  credibility  of  a  witness,  was  refused  by  the 
court;  but  held  that  in  this  there  was  no  prejudicial  error,  where  the 
court,  on  its  own  motion,  instructed  the  jui-y  that  they  were  the  judges 
of  the  facts  and  of  the  credibility  of  the  witnesses,  and  that  thev  should 
weigh  the  evidence,  and  all  of  it,  and  return  their  verdict  in  the  light 
of  the  preponderance  of  it.    Id. 

6.   As  TO  THEORY  EXCLUDED  BY  VERDICT:   NOT  REVIEWED.      Alleged   Crror 

in  instructions  as  to  the  degree  of  plaintiffs'  liability,  on  their  theory  of 
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the  case,  will  not  be  considered  on  appea],  where  the  verdict  of  the  jnry 
in  effect  excludes  such  theory  as  not  being  true  in  fact.    Id, 

7.  Error  cured  by  verdict.    On  trial  for  murder,  an  error  of  the  ecu  it 

in  defining  malice  became  immaterial  when  the  jury  brought  in  a  verdict 
of  manslaughter  only;  for  malice  does  not  enter  into  that  offense.  State 
V.  Winter,  627. 

8.  Whole  charge  considered:  error  without  prejudice.      An  ap- 

pellant cannot  be  heard  to  complain  of  an  instruction  on  the  Grronnd  that 
it  does  not  fully  state  what  he  claims  to  be  the  law,  when  the  df  feci  ot 
which  he  complains  is  fully  and  clearly  supplied  by  another  instruction: 
nor  can  he  complain  of  an  instruction  which,  under  the  evidence,  could 
not  possibly  have  prejudiced  him.  (:5ee  opinion  for  instructions.)  State 
r.  Blair,  591. 

9.  Whole  charob  read  together.     That  an  instruction  is  not  full 

enough  is  no  ground  for  a  reversal  where  the  defect  is  supplied  by  an- 
other instruction.    State  v.  McCakill,  111. 

10.  Stating  issues  to  jury:  whole  charge  considered.  It  is  not 
required  that  the  issues  should  all  be  stated  to  the  jury  in  a  single  par- 
agraph of  the  instruction;  it  is  sufficient  if  they  are  fairly  stated,  in 
some  part  of  the  charge,  in  such  a  manner  as  to  be  understood  by  the 
jury.  (See  opmion  for  illustration.)  Timins  r.  Chicago,  R.  /.  i*  /*. 
R'y  Co,,  94. 

11.  Not  warranted  by  evidence.  An  instruction  which  submits  to  the 
jury  a  question  of  fact  on  which  there  is  no  evidence  cannot  be  sustained. 
(See  opinion  for  illustration  and  cases  cited.)  Griffith  r.  Burlington,  C. 
B.  it  N.  R'y  Co,,  645: 

12.  No  bvidencb  to  sustain.  '  An  instruction  based  on  an  hypothesis 
which  there  is  no  evidence  tending  to  sustain  is  erroneous.  (See  opinion 
for  illustration  )    Azno  r.  Conway,  568. 

13.  Not  warranted  by  evidence:  injury  on  street  crossing.  In  ar 
action  for  an  injury  on  a  delectiye  street  crossing,  an  instruction,  correii 
in  the  abstract,  is  held  error  in  this  case,  because  it  submitted  to  the 
jury  as  material  a  question  on  which  there  was  no  evidence.  St  tin  r. 
City  of  Council  Bluffs,  180. 

14.  Evidence  TO  WARRANT.  The  objection  that  the  court  instructed  the 
jury  upon  a  theory  of  the  case  of  which  there  was  no  evidence,  held  to  b€ 
without  foundation  in  the  record.     Chlein  v.  Kahat,  291. 

15.  No  EVIDENCE   TO   SUPPORT:     APPELLANT  NOT  PRB.TUDICED.        Where 

defendant  introduced  no  evidence  to  sustain  a  defense  pleaded,  on  which 
it  had  the  burden  of  proof,  it  was  not  prejudiced  by  an  instruction, 
though  erroneous,  given  upon  the  false  theory  that  there  was  evidence 
againtft  such  defense.     Worden  v,  Humeston  <t  S,  R*y  Co,,  201. 

16.  On  POINT  NOT  IN  ir^suB.  Defendant  cannot  complain  of  a  failure  to 
instruct  on  a  point  not  apparently  in  issue,  and  on  which  it  did  not  a^k 
for  an  instruction.    /(/. 

17.  Error  without  pre.iudice.  An  error  in  presenting  to  the  jury  a 
defense  not  pleaded,  but  in  favor  of  which  some  evidence  has  l>een 
erroneously  admitted,  is  favorable  to  the  defendant,  and  no  ground  for 
complaint  on  Ids  part.    Chlein  v,  Kahat,  291.  , 

18.  Repetition  or  rule  ok  law.  There  can  be  no  prcjadioe  from  the 
repetition  in  the  instruction  of  a  correct  rule  of  law  based  on  the  evi- 

.  dence,  where  it  does  not  appear  that  it  was  brought  to  the  attention  of 
the  jury  in  an  improper  coan-.ction.    State  v,  McCahill,  111. 
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19.  Repetition  not  required.  The  court  is  not  required  to  give  an 
instruction  asked,  when  the  same  ground  is  substantially  covered  by 
the  charfje  given.    State  v.  Winter,  627. 

20.  In  criminal  cases.    See  Criminal  Law,  13, 16,  22,  30,  33,  35, 39. 

21.  For  instructions  on  particular  subjects,  see  appropriate  titles. 

See  Cities  and  Towns,  1,  2;  Practice,  5,  6;  Railroads,  3,  6,  7,  19,  20, 

22;  Sales,  4-;  Seduction,  2;  Will,  10. 

INSURANCE. 

(1)  Fire  Insurance, 

1.  Proofs  of  loss:  verification  on  behalf  of  firm.    A  provision 

in  a  policy  of  insurance  that  proofs  of  loss  must  be  signed  and  sworn  to 
by  the  assured,  is  sufficiently  complied  with,  where  the  assured  is  a 
co-partnership,  when  they  are  sign  d  and  sworn  to  by  one  of  the  part- 
ners, unless  objection  is  made  at  the  time.  Myers  v.  Council  Bluffs 
Ins,  Cb.,  176. 

2.  :  OBJECTION  TOO  GENERAL.    An  objection  made  by  the  companv 

to  proofs  of  loss,  that  they  are  *  *  deficient  both  in  form  and  substance, 
without  pointing  out  the  specific  defects  relied  on,  is  too  general  to 
require  the  assured  to  furnish  other  proofs.    Id, 

3.  False  statement  .of   value   in   application:    evidence.     The 

application  for  insurance  in  question  was,  as  to  the  value  of  the  insured 
goods,  as  follows:  **Cash  values:  ♦  *  ♦  ^  Annually, 
stock  or  mdse.,  $4,000.  *  *  *  ,  How  often  do  you  take 
account  of  stock?  Annually.  When  Ust  taken?  Just  commenced. 
What  was  the  amount?  Stock  will  be  from  |4,000  to  $5,000.  *  *  *." 
Held  that  there  was  here  no  statement  of  the  value  of  the  goods 
at  the  time  the  application  was  made,  and  that,  to  rebut  a  charge 
of  fraudulent  representation  as  to  their  value,  it  was  competent  for  the 
assured  to  introduce  evidence  to  show  that  the  asfent  who  took  the  risk 
and  filled  the  blanks  in  the  application  was  informed  that  the  value  of 
the  stock  was  then  only  about  $1,700,  but  that  it  was  the  intention  to 
increase  it  to  $4,000  or  95,000.    Id, 

4.  Parol  waiver  by  company  of  condition  of  policy:  authority 

OF  GENERAL  AOBNT.  It  is  the  settled  doctrine  of  this  state  that  any 
condition  of  a  contract  of  insurance  may  be  waived  by  parol  by  the 
insurance  company.  ( Viele  v,  Germania  Ins.  Co.,  26  Iowa,  1.)  Accord- 
ingly, where  the  original  policy  was  issued  for  one  year,  but  before  the 
end  of  the  year  a  new  building  was  erected  within  a  few  feet  of  the 
insured  building,  which  by  the  terms  of  the  policy  rendered  it  void,  but 
before  the  end  of  the  year,  and  aflter  the  erection  of  the  new  building, 
the  company's  general  agent,  who  had  authority  to  pass  upon  risks,  vis- 
ited the  place,  and,  upon  inquiry  by  the  assurea  as  to  the  effect  of  the 
new  building  upon  the  risk,  stated  to  him  that  it  could  not  affect  the 
insured  building,  or  increase  the  risk  or  hazard,  and  at  the  end  of  the 
yeax  the  assurea  procured  a  renewal  of  the  insurance  upon  the  original 
policy  for  another  year,  without  calling  the  company's  attention  to  the 
fact  of  the  erection  of  the  new  building,  and  the  new  building  was 
afterwards  destroyed  by  tire,  which  was  communicated  to  the  insured 
building  and  destroyed  it  also,  held  that  the  company  could  not  avoid 
liability  on  the  policy,  as  thus  renewed,  on  the  ground  that  the  insured 
had  not  informed  the  company,  at  the  time  of  the  renewal,  of  the  erec- 
tion of  the  new  building,  as  required  by  the  policy;  be'^use  the  gen- 
eral agent*s  knowledge  of  the  facts  was  the  knowledge  of  the  company. 
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and  his  statements  to  the  insured  amoanted  to  a  waiver  on  the  part  of 
the  company  of  the  condition  relied  on  to  defeat  the  policy.  Attr^  v. 
Council  Bluffs  Ins.  Co,^  310. 

5.   P0I*TCY   LIMITING  TIME  OF  ACTION!     PUBLIC  POLICY:     STABS  DECISIS. 

This  court  has  in  repeated  decisions  (see  cdses  cited  in  opinion)  recog^ 
nized  the  right  of  parties  to  policies  of  insarance  to  limit,  by  conditioog 
therein,  the  time  m  which  actions  may  be  brought  to  recover  for  losses 
of  property  insured,  and,  sustaining  such  conditions,  has  held  actions  to 
be  barred  thereunder;  and  it  is  now  too  late  to  reconsider  this  doctrine 
on  the  ground  that  such  agreements  are  against  public  policy.  Moore 
r.  State  Ins.  Co.,  414. 

6.  :  ASSENT  BY  ASSORED.    A  provision  in  a  policy  of  insurance,  that 

an  action  thereon  will  be  barred  unless  begun  within  a  designated 
time  alter  the  loss,  is  assented  to  by  the  assured  when  he  accepts  the 
policy.     Id. 

7.  Preliminary  agreements  merged  in  policy.  A  policy  of  insarance 
is  the  final  contract  between  the  parties,  and  supersedes  all  preliminary 
agreements.    Id. 

8.  Action  on  policy:  barred  by  conditions  op  policy:  demurrer. 
Where,  in  an  action  on  a  policy  of  insurance,  the  policy  is  made  a  part 
of  the  petition,  and  contains  a  condition  that  an  action  thereon  shall  not 
be  maintained  unless  brought  within  a  stated  time  after  the  loss,  and  it 
appears  from  the  statements  of  the  petition  and  from  the  date  of  the 
filing  thereof,  that  the  action  was  not  begun  within  that  time,  held  that 
it  could  properly  be  assailed  as  demurrer,  under  §  2648,  subd.  5,  of  the 
Code.    (See  Carter  t\  Humboldt  Fire  Insurance  Co.^  12  Iowa,  287.)   Id. 

9.  Interval  between  dates  op  application  and  policy:  foreclos- 

ure begun  :  EFFECT.  The  application  for  the  insurance  in  qu^ion 
was  made  February  23d,  and  it  stated  that  no  prooeedings  had  been 
commenced  to  enforce  a  mortgage  on  the  property,  which  statement  was 
true.  It  also  provided  that  no  liability  should  attach  until  the  applica- 
tion should  be  approved  by  the  company.  It  was  approved,  and  a  policy 
issued  thereon,  March  3d.  The  policy  provided  that  the  commence- 
ment of  foreclosure  proceedings  against  tbe  property  should  render  the 
policy  void.  Such  proceedings  were  in  fact  begun  between  the  dates  of 
the  application  and  the  policy.  Held  that  the  policy  was  not  avoided 
by  such  foreclosure  proceedings.    Day  v,  Hawkeye  Ins.  Co,,  597. 

See  Practice,  5. 

(2)    Life  Insurance. 

10.  Assessment  plan:  action  for  amount  of  unlevied  assessment. 
An  action  by  a  beneficiary  will  not  lie  against  a  mutual  benefit  associa- 
tion to  recover  the  amount  which  would  arise  from  an  assessment 
upon  all  the  members,  which  assessment  it  is  the  dutjr  of  the  associa- 
tion to  make.  The  proper  remedy,  if  any,  in  such  case  is  by  mandamus 
to  compel  the  officers  to  do  their  duty.  (Bailey  v.  Mutual  Ben.  Asso , 
71  Iowa,  689,  followed.)  [Beck,  J.,  dissenting.]  Rainsharger  v. 
Union  Mut.  Aid  Asso.,  191. 

11.  Assessment  PLAN:  remedy  on  certificate.  Upon  a  certificate  of 
membership  in  a  mutual  benefit  association,  entitling  the  beneficiaiy  to 
the  net  proceeds  of  an  assestoent  upon  all  its  members*  where  it  cannot 
be  known  how  many  will  pay,  and  what  the  association  will  realize 
therefrom,  held  that  nothing  more  than  nominal  damages  can  be  recov- 
ered in  an  action  at  law  against  the  association  for  the  amount  named 
in  the  certificate,  even  though  the  company  refuse  to  make  an  assess- 
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ment  on  the  ground  that  the  certiticate  has  been  forfeited.  {Bailey  ». 
Mutual  Ben.  A 880.,  71  Iowa,  689,  and  Rainsbarger  v.  Union  Mut.  Aid 
As80.,  ante,  191,  followed.)    Newman  v.  Covenant  Mut.  Ben,  A880.<,  242. 

12.  FAfLUHE  TO  PAY  ASSESSMENT:  BURDEN  OF  PROOF.  In  an  action  upon 
a  certificate  of  membership  in  a  mutual  aid  society,  where  the  society 
sought  to  avoid  liability  oo  the  ground  that  the  member  had  failed  to 
pay  an  assessment  stipulated  in  the  contract,  held  that  the  society  had 
the  burden  to  establish  such  failure,  notwithstanding  the  plaintiff,  in 
^neral  terms,  had  alle^red  compliance  with  the  contract.  Tobin  r. 
Wt8tern  Mut,  Aid  Soc,  261. 


1:1. :   WAIVER  BY   DEMANDING  AND  RETAINING  SUBSEQUENT  DUES. 

Where  a  member  of  a  mutual  benefit  society  forfeited  his  membership 
by  failing  to  pay  an  assessment,  notice  of  which  was  mailed  to  him,  but 
possibly  not  received,  held  that  the  demand,  receipt  and  retention  by  the 
company  of  subsequent  dues  amounted  to  a  waiver  of  the  forfeiture, 
even  though  no  waiver  was  intended  by  the  company.  (Bailey  v.  Mut, 
^ien,  A  880.,  71  Iowa,  689,  followed.)    Id. 

14.  Assessment  plan:  remedy  on  certificate:  practice  on  appeal. 
Although,  as  a  matter  of  law.  substantial  damages  cannot  be  recovered 
on  a  certificate  of  memberahip  in  a  mutual  benefit  association,  which 
promises  to  pay  the  beneficiary  the  proceeds  of  an  assessment,  (see  Neic- 
man  v.  Covenant  Mut.  Ben.  Asso.janie,  p.  24^3,  and  cases  there  cited.)  yet 
where,  on  the  appeal  of  such  a  case  to  this  court,  it  is  expressly  stipu- 
lated that,  if  the  court  finds  no  other  error,  it  may  remand  the  cause, 
with  instructions  to  enter  a  judgment  directing  the  company  to  make 
an  assessment,  and  to  pay  the  neb  proceeds,  whatever  they  may  be,  not 
exceeding  the  amount  named  in  the  certificate,  to  the  beneficiary,  such 
order  will  be  made  accordingly.    Id. 

15.  Iowa  legion  of  honor:  change  of  beneficiary.  A  member  of 
the  Iowa  Legion  of  Honor  may  change  the  beneficiary  named  in 
his  certificate  of  membership,  under  a  provision  to  that  effect  con- 
tained in  the  constitution  of  the  order,  which  becomes,  by  operation 
of  law,  a  part  of  the  contract  between  the  order  and  the  member;  but 
no  such  change  can  be  made  except  in  the  manner  designated  in  such 
provision;  and  the  acts  relied  on  in  this  case  (see  opinion)  to  effect  a 
change  of  beneficiaries,  not  being  a  compliance,  nor  an  attempt  to 
comply,  with  such  provision,  are  held  not  sufficient  to  make  such 
change.     Wendt  v,  Iowa  Legion  of  Honor,  6S2. 


16.  :  :  WHO  may  question  validity  of.  Where  a  mem- 
ber of  the  Iowa  Legion  of  Honor  had  in  his  certificate  designated 
his  **  legal  heirs  "  as  his  beneficitiries,  but  afterwards,  in  a  paper  which 
he  named  his  'Mastwill,'*  but  which  was  no  will  in  law,  he  named  B.  as 
his  beneficiary,  but  failed  to  comply  with  the  rules  of  the  order  in  effect- 
ing a  change  of  beneficiaries,  held  that  the  right  to  object  to  the  method 
of  the  attempted  change  was  not  limited  to  the  order,  but  that  the 
*4egal  heirs'  might  object,  for  the  purpose  of  showing  that  no  change 
had  in  law  been  effected,  and  that  they  were  entitled  to  the  benefit.    Id. 

INTERVENTION. 

See  Pleading,  9. 

INTOXICATING  LIQUORS. 

1.  Unlawful  sale  by  pharmacist:  recovery  of  honey  paid. 
Under  the  statute  in  force  in  18S:J  and  1884,  a  registered  pharmacist 
who  held  no  permit  from  the  supervisors  of  the  county  could  not  law- 
tully  sell  intoxicating  liquors  at  wholesale;  and  where  such  liquors  weie 
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80  6old,  held  that,  under  Code,  g  1550,  the  purchaser  could  recover  i^f 
the  seller  all  payments  made  for  such  liquor.  [Adams,  Ch.  J.,  dissent- 
ing,'\    Torhert  v,  Clough,  220. 

2.  Unlawful  sale  by  non-resident:  place  op  contract:  prksi'mi*- 
tion:  recovery  of  money  paid.  Where  a  reaident  of  Nebraska  s./iJ 
to  a  resident  of  Iowa  intoxicatin^ir  liquors  under  a  contract  made  in  Iowa, 
aad  which  was  illegal  under  the  laws  of  Iowa,  it  will  be  presumed,  in 
the  absence  of  a  contrary  showing,  that  payments  made  thereon  weni 
made  at  the  place  where  the  conti-act  was  made ;  and  the  same  may  be 

recovered  by  the  purchaser,  under  §  1550  of  the  Code.  Connolly  v, 
Scarr,  223. 

3.  :  recovery   of   purchase-money:    constitutionality   oi' 

statute.  The  application  of  §  1550  of  the  Code  to  such  cases  is  not 
a  violation  of  the  constitution  of  the  United  States,  on  the  ground  that 
it  amounts  to  a  regulation  or  restriction  of  commerce  among  the  states. 

)  (See  opinion  for  authorities  cited.)  Id, 

^ '  4.  Manufacture  for  export  forbidden:  code,  tit.  11,  chap.  6: 

contemporaneous  interpretation  constitutionality:  police 
POWER.  Under  chapter  6,  title  11,  of  the  Code,  held  that  it  is  un- 
lawful to  manufacture,  in  the  state  of  Iowa,  intoxicating  liquors 
(alcohol  in  this  case)  for  transportation  and  sale  beyond  the  state,  with- 
out regard  to  the  purpose  of  its  use;  or,  iu  other  words,  that  exporta- 
tion out  of  the  state  is  not  one  of  the  purposes  for  which  such  liquors 
may  be  lawfully  manufactured  within  the  state;  (Niles  r.  Fries,  35 
Iowa,  41,  and  Becker  v,  Detten,  39  Id..  668,  distinguished;)  that  such 
interpretation  of  the  statute  is  not  discordant  with  the  contemporaneous 
I  interpi-etation  placed  upon  it  by  the  people  and  legislators  of  the  state; 

and  that  the  statute,  so  construed,  only  gives  effect  to  the  police  powers 
of  the  state,  and  is  not  in  conflict  with  the  constitutional  light  of  the 
congress  of  the  United  States  to  regulate  commerce  among  the  states. 
[Seeveks  and  Reed,  JJ.,  dissenting*]  Pearson  v.  InternaiiGnal  Dis- 
tillery, 348. 

6.  Abatement  of  distillery  as  nuisance:  lessee  as  defendant: 
SALE  OF  PERSONAL  PROPERTY  TO  PAY  COSTS.  In  an  actiou  to  abato  as  a 
nuisance  a  distillery  engaged  in  the  unlawful  manufacture  of  intoxicat- 
ing liquors,  where  the  action  was  prosecuted  against  the  lessee  aJone. 
and  there  was  no  claimant  of  the  propeity  adverse  to  the  defendant,  tind 
•  no  question  was  raised  as  to  the  ownership  of  the  property,  and  the 
evidence  showed  that  a  nuisance  was  maintained  in  the  building,  and 
that  the  machinery  and  movable  property  therein  were  used  in  violation 
of  tho  law,  held  that  a  decree  enjoining  the  further  operation  of  the 
distillery,  and  directing  the  sale  of  the  personal  property  to  satisfy  the 
costs  of  the  action,  was  warranted  by  the  statute,  (see  Laws  of  1886, 
chap.  66,  g  5.)  but  that  such  decree  would  not  be  binding  on  the  lessor, 
he  not  being  a  party  to  the  action.    Id, 

6.  :  PERMIT  FROM  SUPERVISORS  AS  DEFENSE.  A  permit  to  a  distil- 
ler to  manufacture  intoxicating  liquors  for  lawful  pujrposes  is  no  defense 
to  an  action  to  close  the  distillery  as  a  nuisance  on  the  ground  that  it  is 
manufacturing  such  liquors  for  unlawful  purposes.  The  violation  of  the 
law  is  a  forfeiture  of  the  permit.    Id, 

7.  Abatement  of  nuisance:  compensation.  In  an  action  to  abate  as 
a  nuisance  the  unlawful  sale  of  liquors,  where  the  evidence  established 
the  unlawful  sale  of  such  liquors,  out  did  not  show  the  ownership  or 
sale  of  wine  or  beer  by  defendant,  held  that  no  question  arose  as  to  the 
validity  of  the  statute  on  the  ground  that  it  made  no  provision  to  com- 
pensate her  for  tlie  wine  and  beer,  and  for  her  property  devoted  to  the 
sale  thereof,  which  she  owned  when  the  law  took  effect.  Scate  v. 
Jordan,  oil. 
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8.  :  CONSTITUTIONALITT  OP  STATUTE.    The  statute  providing  for 

the  enjoining  as  a  nuisance  the  sale  of  intoxicating  liquors  is  not  in  con- 
flict with  the  constitution  of  the  United  States  on  the  ground  that  it 
denies  to  the  defendant  the  right  of  trial  by  jury,  or  deprives  him  of 
property  without  due  process  of  law,  or  authorizes  punishment  without 
indictment  by  a  ^and  jury— following  recent  cases  decided  by  this  court, 
wiiich  are  cited  in  the  opinion.    Id. 

9.  Sale  for  unlawful  purpose:  what  is.    The  sale,  by  one  holding  a 

permit,  of  beer  to  be  used  in  making  a  drink  which  is  not  intoxicating, 
IS  a  violation  of  the  law,  for  which  he  may  be  punished.  State  v.  Yager, 
421. 

10.  Unlawful  sale  in  leased  building:  good  faith  of  lessor:  li- 
ability. Where  appellant  leased^his  building  for  a  lawful  purpose,  and 
was  careful  to  provide  in  the  lease  for  an  almost  immediate  vacation  of 
the  building  by  the  lessee  in  case  it  should  be  used  for  an  unlawful  pur- 
pose, and  tne  lessee  was  promptly  removed  upon  notice  to  appellant's 
attorney  that  he  was  selling  liquors  in  the  building  contrary  to  law, — 
the  appellant  himself  being  out  of  the  state  and  having  no  knowledge  of 
the  facts, — and  there  was  no  evidence  of  any  bad  faith  whatever  on  the 
part  of  appellant,  held  that,  in  an  action  begun  while  the  lessee  was  still 
in  the  building,  but  tried  some  weeks  after  he  had  been  removed,  and 
while  the  building  was  not  used  for  any  purpose,  to  restrain  the  sale  of 
intoxicating  liquors  in  the  building,  no  decree  should  have  been  entered 
against  appellant,  and  no  judorment  for  the  costs  of  the  case  should  have 
been  rendered  against  him.  (Martin  v.  i?/a^/n«%  68  Iowa,  287,  and  Judge 
V,  Kribs,  71  id.,  183,  distinguished.)    Drake  v.  Kingsbaker,  441. 

11.  Indictment:  time  of  offense.  Time  not  being  a  material  ingredient 
of  the  offense  of  keeping  a  saloon  wherein  intoxicating  liauors  are  sold 
contrary  to  law,  the  precise  time  of  the  offense  need  not  be  alleged  in 
the  indictment,  and,  if  alleged,  it  need  not  be  proved  as  alleged,  but  it 
is  competent  in  such  case  to  prove  the  commission  of  the  offense  at  any 
time  within  three  years  prior  to  the  finding  of  the  indictment.  (See 
Code,  §  4301.)  If  it  becomes  necessary  in  such  a  case  to  identify  the 
crime  by  the  time  of  its  commission,  as  on  a  plea  of  former  conviction 
or  acquittil,  the  time  may  be  shown  for  that  purpose;  but  such  proof  is 
not  necessary  to  support  the  indictment.    State  v,  Wambold^  468. 

12.  Actions  for  penalties  on  bonds  of  persons  holding  permits: 
motion  to  dismiss:  numerous  grounds  considered.  Actions  by  a 
citizen,  as  relator,  to  recover  upon  bonds  of  persons  holding  permits  to 
sell  intoxicating  liquors,  for  penalties  incurred  by  a  violation  of  the  law. 
Motions  to  dismiss,  and  to  strike  the  petitions  from  the  files,  were  made, 
based  on  numerous  grounds  not  set  out  in  the  opinion;  but  held  that 
some  of  these  grounds,  questioning  the  right  of  a  private  citizen  to  main- 
tain such  actions,  were  not  well  taken;  following  State  v.  Martland,  71 
Iowa,  543,  and  that  others  of  them,  while  they  might  be  good  on  demurrer 
or  answer,  were  not  good  as  grounds  for  dismissing  the  actions  or  strik- 
ing the  petitions  from  the  files.    State  v,  De  Kruif\  488. 

13.  Information:  several  counts  in  same  language.  In  an  infor- 
mation for  the  unlawful  sdle  of  intoxicating  liquors,  there  were  several 
counts  in  the  same  language,  each  charging  the  sale  of  intoxicating  liq- 
uors **to  a  person  whose  name  is  unknown  to  affiant;  "  and  there  was 
nothing  in  the  language  of  any  of  them  indicating  that  the  ofEense 
intended  to  be  charged  was  a  different  offense  from  that  charged  in 
either  of  the  others.  Held  that  a  demurrer  should  have  been  sustained 
to  all  but  one  of  the  counts,  or  that  tho  state  should  have  been  required  ^ 
to  elect  on  which  count  it  would  stand,  and  to  confine  the  trial  to  that 
count.    [Beck^  J.,  dissenting.]    State  v.  Von  Ifaltschuherr,  b4:\.. 
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14.  Sale  by  pharmacist:  cbiminality:  acts  not  appbctino.  The 
sale  of  intoxicating  liqaom  by  a  reip-Rtered  pharmacist  holding  a  permit 
is  not  rendered  criminal  by  the  fact  that  he  fails  to  make  to  the  county 
auditor  the  report  required  by  law,  nor  by  the  fact  that  he  sells  at  a 
prreater  profit  man  the  law  allows;  and  an  instruction,  sach  as  given  in 
tiiiB  case,  (see  opinion,)  from  which  the  jury  would  draw  a  contrary 
inference,  is  hela  to  be*  erroneous.    Id, 

15.  Cider  included.  The  sale  of  cider,  when  intoxicating,  is  forbidden 
by  the  statutes  for  the  suppression  of  intemperance,  it  being  included  in 
the  term  *'  intoxicating  hquors,**  as  defined  by  the  substitute  for  ^  1555 
of  the  Code,  enacted  by  the  Twentieth  General  Assembly.  State  r. 
Hutchinson,  561. 

16.  Information  for  search  warrant:  residence  of  informant. 
The  informant  for  a  search  warrant  under  §  1544  of  the  Code,  for  the 
seizure  of  intoxicating  liquors  kept  for  unlawful  Rale,  must  be  a  resident 
of  the  county  where  the  proceeding  is  instituted:  but  it  is  not  necea- 
that  the  fact  of  bis  residence  in  the  county  be  stated  in  the  information. 
It  is  sufiicient  if  the  justice  issuing?  the  warrant  knows  that  fact  per- 
sonally, or  is  otherwise  satisfied  of  it.  (Compare  State  v,  Thompson, 
44  Iowa,  399.)    State  v.  Blair,  591. 

17. :  PERSON  HOLDING  PERMIT:  ALLEGATION  OF  UNLAWFUL  SALK. 

The  keeping  of  intoxicating  liquors  by  a  person  holding  a  permit,  with 
the  intent  to  sell  them  for  unlawful  purposes,  subjects  them  to  seizure 
and  confincation,  under  §  1544  of  tbe  Code,  and  it  is  not  necessary  to 
allege  in  the  information  for  a  search  warrant  in  such  a  case  that  the 
owner  of  the  liquors  has  in  fact  made  unlawful  sales.  The  effect  of  § 
1536  of  the  Code  is  only  to  make  actual  unlawful  sales  evidence  of  the 
intent  with  which  the  liquors  are  kept.    Id. 

IB.  Condemnation:  person  holding  permit:  verdict.  In  a  proceed- 
ing under  §  1544  of  the  Code,  to  condemn  liquors  kept  by  one  having  a 
permit,  on  the  ground  that  he  kept  them  with  intent  to  sell  them  con- 
trary to  law,  the  jury  f..und  that  they  were  so  kept,  at  the  time  of  the 
seizure,  by  the  defendant.  The  defendant  moved  in  arrest  of  judgment 
on  the  ground  that  the  jury  had  not  found  that  he  had  sold  liquors  in 
violation  of  law;  (Code,  §  1536;)  but,  under  the.  evidence  and  mstruc- 
tions,  (see  opinion,)  the  jury  could  not  have  found  the  verdict  returned 
by  them,  without  finding  also  that  the  defendant  had  made  unlawful 
sales,  and  it  was  therefore  held  that  the  motion  was  not  well  taken.    Id. 

19.  Unlawful  sales:  person  holding  permit:  degree  op  care  re- 
quired: instruction.  In  a  proceeding  to  condemn  liquors  owned  by 
one  holding  a  permit  to  sell,  the  court  gave  an  instruction  to  the  eflPect 
that  such  person  was  bound,  before  making  a  sale  of  intoxicating  liquon*, 
to  exercise  reasonable  care  to  ascertain  whether  the  purchaser  intended 
in  good  faith  to  use  the  liquor  for  one  of  the  purposes  for  which  he 
might  lawfully  sell  it.  Held  that  it  was  a  correct  statement  of  the  law, 
and  that  it  was  properly  given  where  the  evidence  showed  that  he  had 
frequently  sold  a  bottle  of  beer,  or  a  quart  of  whisky  or  blackberry 
wine,  upon  the  mere  statement  of  the  purchaser  that  he  wanted  it  for 
mechanical  purposes.    Id. 

20.  Nuisance:  abatement  in  good  faith  before  injunction. 
Action  against  the  lessor  and  lessee  of  a  building  to  restrain  a  nuisance 
caused  by  selling  and  keeping  for  sale  in  the  building  intoxicating 
liquors.  But  it  appearing  that  prior  to  the  beginning  of  the  action 
the  lessor  had  warned  the  lessee  to  desist  from  selling  liquors  in  the 
building,  and  that  he  did  in  good  faith  desist,  and  it  not  appearing 
that  any   liquors   were  sold  or  kept  for  sale  at  or  after  the  service 
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of  the  oricnnal  notice  in  this  case,  held  that  the  court  below  properly 
zefased  a  preliminary  ipjunction.  (Judge  v.  Kribs^  71  Iowa,  183,  dis- 
tinguishedO    Shear  v.  Brinkman,  698. 

IOWA  LEGION  OP  HONOR. 
See  Insurakcb,  15,16. 

JUDGES. 
See  Courts,  1,  2,  4;  Venue,  1. 

JUDGMENT  AND  DECREE. 


1.  Mistake:  motion  to  correct.    A  motion  to  correct  a  decree  by  strik- 

ing oat  a  clause,  on  the  ffround  that  it  was  inserted  by  mistake, 
was  improperly  sustained,  where  it  appeared  that  the  decree  had  been 
prepared  by  the  concurrent  action  of  counsel  for  both  parties,  and  that 
the  mistake,  if  any,  was  not  one  of  fact,  but  related  to  the  legal  effect 
of  the  clause  in  question.  Mistakes  of  law  are  not  contemplated  by  § 
179  of  the  Code,  providing  for  altering  decrees  to  correct  evident  mis- 
takes.   Knox  V.  ifoser,  154. 

2.  Setting  aside:  original  notice:  evidence.     Courts  of  equity  will 

not  disturb  abjudications  which  on  their  face  appear  to  be  regular,  on 
slight  or  unsatisfactory  evidence.  Accordingly,  in  this  case,  where  it 
was  sought  to  cancel  a  decree  of  foreclosure,  and  a  sale  and  deed 
made  thereunder,  on  the  ground  that  the  court  had  no  jurisdiction 
of  plaintiff's  person,  because  no  original  notice,  according  to  law, 
haa  been  served  on  him;  but  the  sheriff's  return  showed  that  he 
had  served  the  notice  on  plaintiff  by  reading  it  to  his  wife,  a  member  of 
his  family  over  fourteen  years  of  age,  and  delivering  to  her  a  copy, 
plaintiff  not  being  found  in  the  county,  and  the  sheriff'  testified  on  the 
trial  that  the  return  was  according  to  the  facts;  but  plaintiff  's  wife  and 
a  son,  (who  was  at  the  time  but  eleven  years  old,)  and  the  person  to  whom 

Slaintiff  claimed  the  copy  was  delivered,  all  testified  that  it  was  not 
elivered  to  the  wife,  but  to  another  person,  not  a  member  of  plaintiff's 
family,  and  tliat  the  notice  was  not  read  by  the  sheriff,  but  this  testi- 
mony as  to  the  details  of  the  service  was  not  given  until  five  years  after 
the  transaction ;  held  that  it  was  not  suflficient  to  overcome  the  presump- 
tion of  regularity  in  the  return,  as  supported  by  the  sheriff 's  testimony. 
Ketchum  r.  White,  193. 

3.  : :  defective  return.     A  judgment  will  not  be  set 

aside  on  the  ground  that  the  return  of  the  orieinal  notice  (where 
service  was  made  on  defendant  through  his  wife)  fails  to  state  that  the 
copy  was  \ei\  at  defendant's  usual  place  of  residence,  as  required  by  stat- 
ute; (Code,  §§  2603,  2604;)  for  the  court  having  passed  on  the  sufficiency 
of  the  return  in  rendering  the  judgment,  that  question  cannot  be 
reviewed  in  a  collateral  proceeding.    Id 

4.  — :  EXCESS  OP  AMOUNT  PRAYED  FOR.    A  judgment  for  more  than 

the  amount  prayed  for  in  the  petition  is  not  on  that  account  void, 
but  only  erroneous,  and  it  cannot  be  assailed  in  a  collateral  pro- 
ceeding.   The  remedy  is  by  appeal.    Id, 

5.  Jurisdiction:  defective  notice:  collateral  attack:  fraud.    A 

subcontractor  brought  an  action  against  the  principal  contractor  and  the 
owner  of  the  work  to  recover  for  work  done,  and  to  establish  and  enforce 
a  mechanic's  lien.  The  original  notice  served  on  the  principal  contrac- 
tor did  not  inform  him  that  a  personal  money  judgment  would  be  de- 
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manded  against  him,  but  it  did  advise  him  when  the  petition  woold  be 
on  file,  and  the  petition  prayed  for  a  money  judflrment  against  him,  and 
the  court  rendered  a  judgment  against  him  on  nis  default  accordingly. 
Held— 

(1)  That  the  court  erred  in  rendering  such  judgment,  because  it  was 
in  excess  of  what  was  claimed  in  the  notice:  out^ 

(2)  That  the  judgment  was  not  void  for  want  of  jurisdiction  of  the 
subject-matter  or  of  the  person  of  the  defendant,  but  simply  erron- 
eous, and  that  it  could  not  be  attacked  collaterally;  (see  authorities 
cited;)  and, 

(3)  That  the  taking  of  such  judgment  on  such  notice  and  petition 
was  not  a  frnud  on  defendant,  rendering  the  judgment  void.  Blair 
V.  Wolf.  246. 

6.  Option  TO  defendant:  election  by  implication:  further  option 

ik  PROCEEDINGS  TO  ENFORCE  JUDGMENT:  ERROR.  A  suit  in  equity 
was  instituted  to  wind  up  the  affairs  of  a  corporation,  and  S.,  one  of  the 
stockholders,  was  required  either  to  pay  over  to  the  receiver  certain  bonds 
and  money  in  his  bands  belonging  to  the  corporation,  or  he  might,  if  he 
should  so  elect,  retain  the  same,  and  pay  to  tlie  receiver  the  balance  re- 
maining after  deducting  the  indebtedness  which  the  corporation  was 
owing  him.  He  did  not,  however,  do  either,  and  an  execution  was  iFsued 
to  enforce  the  judgment,  but  was  returned  unsatisfied.  Held  that  his 
conduct  was  in  effect  an  election  to  retain  the  bonds  and  money,  and 
that,  in  a  supplementary  proceeding  to  enforce  the  judgment  against  hiH 

Property,  an  absolute  money  judgment  should  have  been  rendered  against 
im  for  the  amount  which  the  original  judgment  required  him  to  pay 
upon  electing  to  retain  the  bonds  and  money,  and  that  it  was  error  to 
grant  him  further  time  in  which  to  exercise  his  election.  Peters  v.  Ft. 
Madison  Construction  Co.,  405. 

7.  Against  minor:  notice:  collateral  attack:  limitation.    A  judg- 

ment of  foreclosure  was  procured  under  which  plaintiff  *8  property  was 
sold  to  defendant.  Plaintiff  was  a  minor  at  the  time,  and  her  guard- 
ian was  alone  named  as  defendant  in  the  papers  in  the  case,  but  the 
original  notice  was  duly  served  on  her,  by  which  she  was  informed  as  to 
the  nature  of  the  proceeding;  but  she  did  not  appear,  though  the  guard- 
ian did,  and  he  filed  an  answer  denying  tne  allegatious^  of  the  petition. 
The  judgment,  by  its  terms,  foreclosed  the  equity  of  redemption  of  both 
plaintiff  and  the  guardian.  Held  that,  if  the  mortgage  was  invalid,  as 
plaintiff  claims,  she  might  have  appeared  within  a  y^r  after  attaining 
her  majority  and  asked  to  have  the  judgment  set  aside,  under  §  3154, 
par.  8,  of  the  Code,  but  that  she  could  not,  after  the  expiration  of  that 
time,  maintain  a  col  lateral  proceeding  against  defendant  to  set  aside  the 
judgment  and  sheriff's  deed,  and  to  have  the  title  quieted  in  herself. 
Dahms  v.  Alston,  411. 

8.  Misnomer:  sale  under  void.    Upon  a  petition  filed  by  Hike  as  plaint- 

iff, notice  by  publication  was  given  statmg  the  plaintiff's  name  to  be 
Pike,  and  a  judgment  was  rendered  against  the  defendants  by  default 
in  favor  of  Pike.  Upon  this  judgment  a  special  execution  was  issued 
in  favor  of  Rike,  and  the  land  was  bid  in  by  and  deeded  to  him.  Held 
that  the  judgment  was  without  jurisdiction  and  void,  and  that  the  sale 
and  deed  were  void  also.    Newman  v.  Bowers,  465. 

9.  In  cases  taken  under  advisement:  when  entered.    Section  183 

of  the  Code  does  not  limit  the  time  for  entering  judgment,  in  cases 
taken  under  adviferaent  by  the  judge,  to  the  next  term  after  that  at 
which  they  are  submitted.     Trulock  v.  Merte,  510. 
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10.  Foreclosure:  where  uucorded.  The  decree  of  forecloeure  involved 
in  this  caRe  is  aasdilei  on  the  ground  that  it  was  recorded  in  a  book 
entitled  *' Decrees  of  the  Foreclosure  of  Mort^affes,*'  whereas  it  is 
claimed  that  Code,  §  197,  requires  all  proceeding,  juafifments  and  decrees 
to  be  entered  in  one  book,  to  be  known  as  the  "Record  Book;**  but 
held  that  the  statute  is  directory  only,  and  that  the  decree  was  not  void 
on  account  of  bein^  entered  in  a  book  used  for  such  decrees  alone. 
Carr  v.  Boaworth,  530. 

11.  Lien  on  other  judgment:  PRiaRriY:  limitation:  parties.  P. 
obtained  a  judffment  against  B.  which,  in  an  action  by  S.  against  P. , 
was,  in  18b2,  decreed  to  be  the  property  of  S.  In  1863,  in  an  attach- 
ment proceeding  by  Y.  against  P.,  B.  was  garnished  as  P.*8  debtor,  and 
judgment  was  in  the  same  year  rendered  against  him,  as  such  garnishee, 
m  favor  of  V.,  for  a  portion  of  said  first-named  judgment.  In  1881,  S. 
brought  an  action  against  B.  on  the  judgment,  and  recovered  a  new 
judgment  thereon,  in  1883,  V.  brought  an  action  against  B.  on  the 
judgrment  against  him  as  garnishee,  making  S.  a  party,  and  asking  that 
his  judgment  be  decreed  to  be  a  lien  upon  the  originaliudgment  againnt 
B.,  superior  to  the  judgment  obtained  by  S  against  nim.  S.  had  not, 
prior  to  the  garnishment  of  B.,  had  her  title  to  the  judgment  made  of 
record  on  the  judgment  docket,  as  required  by  §  3196  of  the  Revision. 
Without  determining  which  party  had  originally  the  prior  lien  on  th^ 
judgmf'nt,  held  that  whatever  lien  V.  had  he  lost  in  1873 — ten  vears 
after  the  date  of  his  judgment,  (Rev.  §§  4105,  4109,)  and  that  in  1881, 
when  S.  brought  her  action  to  renew  the  judgment  in  her  favor,  Y.  was 
not  a  necessary  party,  because  he  had  then  no  lien,  and  that,  upon  S.*8 
obtaining  a  new  judgment  for  the  whole  amount  of  the  original  judg- 
ment and  interest,  V.  was  precluded  from  claiming,  as  against  her,  any 
part  of  the  original  judgment.     Virden  r.  Shepard,  546. 

12.  Action  on:  parol  to  contradict  record.  In  an  action  on  a  foreign 
judgment  it  is  not  competent  to  contradict  by  parol  the  recitals  of  the 
judgment  by  showing  that  in  point  of  time  it  was  rendered  after  the 
suit  had  been  dismissed.    Caughran  v.  Oilman ^  570. 

13.  Not  assailable  by  one  not  a  party.  One  who  is  not  a  necessary 
party  to  an  action,  and  not  a  party  in  fact,  cannot  assail  the  judgment 
rendered  therein  on  the  ground  tnat  it  was  obtained  by  fraud.  Van 
Gorder  v,  Hanna^  572. 

14.  Construction:  priority  as  between  mortoaqes  and  mechan- 
ic's LIEN.  Plaintiffs  brought  their  action  to  foreclose  a  mechan- 
ic's lien,  making  T.,  the  owner  of  the  property,  and  C.  and  P., 
mortgagees,  parties  defendant.  The  plaintiffs  and  C.  and  P.  each 
sought  to  have  his  lien  decreed  superior  to  the  others,  the  mortgagees 
each  filing  cross-bills  for  that  purpose.  C,  as  a  defendant  to  P.*6  cross- 
bill, made  default,  and  on  such  default  a  decree  was  entered  a4judging 
P.*8  mortgage  to  be  superior  to  his.  Yet  the  decree  as  to  the  mechanic's 
lien  was  that  it  was  superior  to  P.'s  and  inferior  to  C.'s  mortgage. 
Held  iYidA,  the  decree  against  C.  on  P.'s  cross-bill  did  not  have  the  effect 
to  transfer  to  P.  the  rights  adjudicated  to  C,  as  a  superior  lienholder  in 
the  decree  in  the  principal  case.  (Compare  head-note  4  in  this  case.) 
Gilbert  v.  Tharp,  714. 

15.  Allowance  of  claim  in  probate:  setting  aside.  See  Estates  of 
Decedents;  1. 

See  Former  Adjudication,  1,  2;  New  Trial,  1,  2,  3;  Partnbrsfif,  1. 

JUDICIAL  NOTICE. 
See  Venue,  1. 
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JUDICIAL  SALE. 

See  E'^uiTY,  5;  Injunction,  1;  Judgment  and  Decree,  2,  7,8;  Mort- 
QAOB,  4, 8;  Railroads,  27;  Redemption,!. 

JURISDICTION. 

1.  Pendency  of  other  action.     The  district  court  was  not  depriyed  of 

iarisdiction  to  enjoin  the  removal  of  a  widow  from  the  homestead  of  her 
late  husband,  by  the  pendina:  in  the  circuit  court  of  an  action  by  the  ad- 
ministrator and  heirs  of  the  husband  a^inst  her  to  enforce  an  ante- 
nuptial contract,  in  which  another  and  different  homestead  was  to  be 
provided  for  her;  and  the  fact  that  the  widow  asked  for  relief  that  she 
was  not  entitled  to  did  not  hinder  thecourt  from  granting  the  iigunction. 
Collins  V.  Collina,  104. 

2.  Of  supreme  court.  See  Appeal,  and  Practice  and  Procedure  in  Supreme 

Court,  passim. 

3.  Of  probate  matters  outside  of  county.    See  Courts.  3. 

4.  Of  courts  op  equity.    See  Equity,  passim. 

See  Judgment  and  Decree,  2-5,  7,  8;  Mayors'  Courts,  1;  Original 

Notice,  1,  2;  Will,  3. 

JURORS  AND  JURY. 

1.  Juror:  misconduct:  no  ground  for  reversal.    A  judgment  for  de- 

fendant will  not  be  reversed  on  account  of  the  misconduct  of  a  juror, 
where  nothing  more  is  shown  than  that  one  of  the  jurors  (not  named) 
was  addressed  during  an  adjournment  by  a  citizen  of  the  defendant  city 
(not  named)  who  denounced  the  law,  or  the  ruling  of  the  court,  and 
ridiculed  the  idea  of  plaintiff's  being  entitled  to  any  damages.  MeCash 
V.  City  of  Burlington^  26. 

2.  Calling  by-standers.    See  Criminal  Law,  10 

See  Criminal  Law,  14. 

■ 

JUSTICES  AND  THEIR  COURTS. 

1.  Issuing  execution  after  appeal  taken:  liability  of  justice. 
Where  notice  was  given  of  an  appeal  from  the  judgment  of  a  justice ^s 
court,  and  the  justice  made  out  a  transcript  and  delivered  it  to  the  clerk 
of  the  circuit  court,  and  the  clerk  informed  him  that  he  would  put  the 
papers  on  file  when  the  appellants  paid  the  fee,  and  the  justice  reported 
to  one  of  the  appellants'  attorneys  what  he  had  done,  and  what  the 
clerk  had  said,  but  the  filing  fee  never  was  paid,  and  the  transcript, 
consequently,  was  not  filed,  neld  that  the  justice  was  not  liable  to  the 
appellants  for  subsequently  issuing  an  execution  on  the  judgment, 
because  appellants  should,  under  the  circumstances,  (more  fully  set  out 
in  the  opinion,^  be  regarded  as  having  waived  their  appeal.  Good" 
man  v,  Allen,  616. 

See  Contract,  4;  GARNisHitsNT,  3. 

LAND. 

See  Adverse  Possession,  1;  Equity,  2,  3;  Estoppel,  1;  Fraudulent 
Conveyance;  Riparian  Rights;  Trespass,  1;  Voluntary  Asso- 
ciation, 1. 
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LANDLORD  AND  TENANT. 

1.  Assignment  OP  LEASE :  rbleasu  op  tenant  bt  acts  op  landlord. 

Piaintift'  's  testate  leased  to  defendants  a  hotel  for  a  term  of  five  years. 
The  lease  provided  that  the  lessees  should  not  assign  it  without  the  con- 
sent of  the  lessor,  and  such  consent  was  refused  when  asked.  Never- 
theless they  did  assign  their  lease  to  B.,  who  thereupon  took  possession 
of  the  property  and  used  it  for  the  purposes  of  a  hotel,  and  the  lessor, 
with  knowledge  of  such  assignment,  and  of  B.*s  occupancy  of  the  prop- 
erty, accepted  payments  of  rent  from  him,  and  receipted  to  him  therefor, 
and,  at  his  request,  made  repairs  an4  alterations  of  the  property,  and 
finally,  upon  B.'s  abandonment  of  the  property,  bought  or  him  the  per- 
sonal property  used  in  the  hotel,  and  credited  the  price  thereof  upon  the 
rent,  and  thereupon  took  possession  and  occupied  the  property  for  the 
remainder  of  the  term.  Meanwhile  the  lessor  made  no  demand  on  the 
original  lessees  for  rent,  and  gave  them  no  notice  that  he  intended  to 
look  to  them  for  payment.  Held  that  these  acts  amounted  to  an  accept- 
ance of  B.  as  a  tenant,  and  a  relea<%e  of  the  original  tenants,  and  that  a 
recovery  could  not  be  had  against  them  for  rent  accruing  alter  the 
assignment    Colton  v,  Garham^  824. 

2.  Landord*8  lien:  purchase  op  goods  subject  to:  payment:  subro- 

gation. L.  &  Co.  were  the  owners  of  a  stock  of  goods  kept  in  a  build- 
ing which  they  had  leased  for  a  term  not  yet  expired.  The  lessor 
assigned  the  lease  to  B.,  and  the  lessees  assigned  their  rights  under  the 
lease  to  M.,  vy.  and  C.  The  M.  bank,  upon  the  foreclosure  of  a  chattel 
mortgage  upon  the  stock,  purchased  the  stock  for  the  full  amount  of  its 
claim,  but  subject  to  the  lien  for  rent  accrued  and  to  accrue.  Held  that 
the  bank,  in  paying  the  rent  to  B.,  was,  in  effect,  only  paying  over  a 
fund  which  L.  &  Co.  had  left  in  its  hands  for  that  purpose,  and  that  it 
was  not  entitled  thereby  to  be  subrogated  to  the  rights  of  either  B.  or 
M.,  W.  &  C,  nor  to  the  use  of  the  building  for  the  remainder  of  the 
term,  without  paying  to  M.,  W.  &  C.  the  reasonable  rental  value  there- 
of.   Bolton  V.  Lambert,  483. 

See  Lease,  I,  2. 

LARCENY. 
See  Criminal  Law,  20,  21, 22.  * 

LEASE. 

1.  With  option  to  purchase:  rent  after  exercise  op  option  and 

BEFORE  CONSUMMATION  OF  PURCHASE.  Plaintiff  leased  coal  land  to 
defendant  for  mining  purposes,  with  the  option  to  purchase  it  at  any 
time  during  the  term  of  the  lease  at  a  named  price.  After  the  lease  haa 
run  for  some  time,  defendant  elected  to  purchase  the  land,  and  so  noti- 
fied plaintilf,  whereupon  plaintiff  prepared  and  tendered  a  deed  to  be 
delivered  upon  the  payment  of  the  purchase-money.  PlaintifP^s  title 
was  good,  but  exception  was  taken  to  the  form  of  the  deed,  and  the  pur- 
chase-money was  not  tendered,  and  no  conveyance  was  consummated 
until  some  months  later.  Held  that  defendants  were  bound  to  pay  the 
stipulated  rent  until  such  time  as  the  conveyance  was  consummated. 
Ffynn  v.  White  Breast  Coal  dt  Mining  Co  ,  73«. 

2.  Coal  land:  construction:  royalty.    A  lease  of  coal  land  provided 

that  the  lessee  should  pay  a  certain  royal^  on  coal  taken  out,  but  it  also 
provided,  and  made  it  of  the  essence  of  the  contract,  that  a  certain 
amount  of  coal  should  be  taken  out.  Held  that  the  lessee  was  bound  to 
pay  royalty  on  the  amount  agreed  to  be  taken  out,  whether  actuallv 
taken  out  or  not,  and  that,  too,  although  a  portion  of  the  term  was  nee- 
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essarily  occupied  in  making^  the  necessary  preparations  to  be^nn  the 
actuikl  mining  of  coal.  (c5ee  opinion  for  terms  of  lease  more  folly 
stated.)    Id, 

See  LA17DL0RD  AND  TENANT,  1,2;  VOLUNTARY  ASSOCIATION,  1. 

LEVY. 

1.  Release  of,  releases  lien.    The  lien  on  personal  property  secured  by 

a  levy  is  necessarily  released  when  the  levy  is  released,  and  a  reservation 
of  the  lien  is  of  no  effect.    McConnell  v.  Denham,  494. 

2.  On  mortgaged  chattels.    See  Chattel  Mortgage,  1. 

See  Attachment,  1 ;  Trespass,  2. 

LIENS. 

1.  Priority.    See  Attachment,  1;  Chattel  Mortgage,  3,  4;  Deed.l;  Jud^ 

ment  and  Decree,  11,  14;  Mechanic's  Liens, 3,4,  5;  Mortgage,  5;  Surety, 
1;  Vendor  and  Vendee,  2. 

2.  No  LIEN  SECURED  BY  GARNISHMENT.    See  Garnishment,  2. 

See  Laitdlobd  AND  Tenant,  2;  Levy,  1;  Mechanic's  Liens;  Partnkr- 

SHIP,  1. 

LIFE  INSURANCE. 
See  Insurance,  10-16. 

LIMITATION  OF  ACTIONS. 

See  Certiorari,  1;  Insurance,  5,  6;  Judgment  and  Decree,  7;  Tax 
Sale  and  Deed,  2, 6, 7, 14;  Tax  Title,  1;  Statute  op  Limitations. 

MALICIOUS  PROSECUTION. 

1.  Dbpense:  advice  of  counsel.  The  advice  of  counsel  does  not  neoee- 
^arily  shield  a  peraon  against  a  charge  of  malicious  prosecution;  but  it 
will  have  that  effect  if  the  facts  acted  upon  are  fully  and  correctly  stated 
to  counsel,  and  if  there  is  nothing  in  the  case  to  evince  a  want  of  good 
faith.    Mesher  v.  Iddings,  553. 

MANDAMUS. 

1*  Dbmurrer:  must  be  spbcifio.  The  action  of  fnandamus  being  an 
action  at  law,  (Code,  §  3379,)  a  demurrer  to  a  petition  in  such  case,  on 
the  ground  that "  the  facts  stated  therein  do  not  entitle  the  plaintiff  to 
the  relief  demanded,'*  should  be  overruled  as  not  being  sufficiently  spe- 
cific. (Code,  §  2649.)  Diet.  Twp,  of  Eden  v,  Ind,  Dist,  of  Templeton,  687. 

Bee  Afpbal,  6;  Insurance,  10;  Railroadr,  32;  Schools,  1,  3. 

MANSLAUGHTER. 
See  Criminal  Law,  23. 

MASTER  AND  SERVANT. ;, 

1.  Personal  injury:  falling  of  pile  op  lumber:  nboligbnce:  quBS- 
tion  for  jury.  Action  by  plaintiff,  an  employe  of  defendant,  for  a 
personal  injaiy  sustained  by  the  fallingof  a  pile  of  lumber  in  defendant's 
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vard.  Under  the  issues,  plaintiiF  was  required  to  prove  (1)  that  the  lum- 
ber was  so  uegligeotly  piled  as  to  be  dangerous,  and  that  defendant  was 
negligent  in  allowing' it  to  remain  so  piled;  and  (2)  that  he  was  not  guilty 
of  any  negligence  himself  which  conmbuted  to  the  iniury.  Upou  con- 
sideration of  the  evidence,  (see  opinion,)  held  that  plaintiff  had  intro- 
duced evidence  tending  to  establish  both  of  these  propositions,  and  was 
therefore  entitled  to  have  them  submitted  to  the  jury;  and  that  the  court, 
after  having  erroneously  directed  a  verdict  for  the  defendant,  properly 
sustained  plaintiff's  motion  for  a  new  tnal.  Baldwin  v,  St,  Louis,  K,  dt 
N.  W.  R'y.  Co.,  45. 

MAYORS'  COURTS. 

1.  Territorial  jurisdiction.  Section  506  of  the  Code  construed,  and  held 
to  give  to  the  mayors  of  cities  and  towns  territorial  jurisdiction^  in  civil 
as  well  as  criminal  cases,  co-extensive  with  the  counties  in  which  their 
cities  and  towns  are  severally  situated.     Weber  v.  Hamilton,  hll. 

MECHANIC'S  LIENS. 

1.  Matbriat^  for  two  buildings:  pleading.    Where  materials  were 

furnished  the  defendant,  under  one  contract,  for  twQ  buildings  erected 
by  him  on  separate  lots  owned  b^  him,  held  that  it  was  not  necessary,  in 
a  petition  to  foreclose  a  mechanic's  lien  for  the  materials,  to  set  out  a 
bill  of  particulars  showing  the  materials  purchased  for  each  building 
separately.    Bowman  Lumber  Co,  v,  Newton,  90. 

2.  Subcontractor:  payment  to  contractor:  when  justified.  Where 

the  owner  of  a  building  in  course  of  erection  had  contracted  to  pay  to 
the  contractors  eighty  per  cent  of  all  the  work  done  and  materials  fur- 
nished every  Saturdav  night,  and  the  rest  of  the  contract  price  upon 
completion  of  the  building,  and  he  knew  that  the  contractors  would  have 
to  purchase,  and  did  purchase,  lumber  of  some  one,  but  he  had  reason 
to  suppose  that  they  were  solvent,  and  there  were  several  lumber  deal- 
ers in  the  city  where  the  building  was  erected,  and  he  did  not  in  fact 
know  who  was  furnishing  the  lumb(?r,  and  the  contractors  abandoned 
the  work  before  it  was  completed,  held  that  he  was  authorized  to  pay  the 
contractors,  in  strict  accordance  with  the  terms  of  the  contract,  for  the 
work  done  and  materials  famished,  as  well  as  for  extra  work  done  on 
the  buildinff  by  fhem,  and  to  pay  out  to  others  the  amount  necessary  to 
complete  the  building,  and  that  the  material  man,  as  a  subcontractor, 
could  recover  of  the  owner,  on  a  mechanic's  lien,  only  so  much  of  the 
contract  price  as  yet  remained  in  his  hands.  (Gilchrist  v,  Anderson,  59 
Iowa,  274,  and  Winter  p.  Hudson,  54  Id.,  336,  in  which  cases  the  owner 
had  reserved  the  right  to  pay  subcontractors'  lien,  distinguished.) 
[Adaics,  Ch.  J.,  di8senting,\    Fullerton  Lumber  Co,  v.  Osborn,  472. 

3.  When  account  closed:  intervening  mortgage.    The  account  on 

which  a  mechanic's  lien  was  claimed  amounted  to  about  $800,  and 
was  carried  along  with  reasonable  continuity  until  August  5,  1882, 
and  there  was  but  one  other  charge,  to- wit,  a  charge  of  $4.45,  dated 
March  27,  188^3.  On  November  11,  1882,  more  than  ninety  days 
after  August  5,  18S2,  a  mortgage  was  executed  on  the  property.  Held 
that,  as  to  the  mortgagee,  the  account  should  be  held  to  close  August  5, 
1882.  and  not  March  27.  1883.    Gilbert  v,  Tharp,  714. 

4.  Subsequent  mortgages;  good  faith.    A  mortgage  taken  more  than 

ninety  days  after  the  last  item  in  an  account  for  a  mechanic's  lien, 
and  before  the  statement  for  the  lien  is  filed,  is  an  incumbrance 
in  good  faith,  without  notice,  within  the  meaning  of  g  2133  of  Miller's 
Cade,  (providing  that  such  incumbrance   shall   be  superior,)  where 
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tfy  the  mortgage  is  taken  for  a  valid  consideration,  and  witkoat  not*cQ 

i/  to  the  mortgagee  of  any  intention  to  make  a  claim  for  a  mechanic *s 

v'  lien.    Id. 

5.  :  pbioritt:  marsh ALiira  assets.  On  March  27,  188B,  plaint- 
iffs filed  their  claim  for  a  mechanic's  lien,  but  the  last  item  in 
their  account  was  dated  August  5,  1882.  Within  ninety  days  after  the 
date  of  said  last  item,  P.  took  a  mortgage  on  the  property.  More  than 
ninety  days  after  said  date,  but  before  the  statement  was  filed,  C.  took 
a  mortgage  on  the  property.  Held  that  C.'s  mortgage  was,  nnd^^r  the 
mechanic's  lien  law,  sapenor,  and  P.*s  inferior,  to  the  mechanic *s  lien« 
but  that  as  to  the  mortgagor's  interest  in  the  property,  over  and  above 
the  mechanic's  lien,  P/s  lien  was  superior  to  C.'s.  In  other  words,  that 
plaintiffs,  by  faihng  to  file  their  claim  within  ninety  days  from  said 
last  item,  lost  their  lien  as  to  C,  and  that  C.  was  let  in  as  a  first  lien- 
holder  to  so  much  of  the  mechanic's  lien  as  was  necessary  to  satisfy  hia 
mortgage,  and  that  P.  was  entitled  to  have  his  mortgage  satisfied  out 
of  the  residue  of  the  proceeds  of  the  property,  after  deducting  the 
amount  of  the  mechanic's  lien.    Id, 

See  JnDQMENT  and  Decree,  14. 

MILL  DAMS. 

1.  License  to  erect:  appraisement  of  damages:  who  made  par- 
ties: CONTINGENT  DAMAGES.  A  persou  seeking  a  license  under  the 
statute  to  erect  a  mill  dam  mast  make  all  persons  parties  whose  lands 
'^  will  be  overflowed  or  otherwise  affected  thereby;"  but  this  means 
only  those  persons  whose  damages  are  the  direct  result  of  the  erection 
of  the  dam  under  the  circumstances  existing  at  the  time;  and  when  this 
has  been  done,  and  such  persons  have  been  compensated,  the  licensee 
may  proceed  with  safety  under  his  license,  and  he  cannot  afterwards  be 
held  liable  for  damages  subsequently  accruing  to  other  lands  through 
a  concurrence  of  contingent  causes  which  could  not  be  foreseen,  and 
I  whose  results  could  not  be  estimated,  at  the  time  of  procuring  the 

•ty'^  license.     Wilson  v,  Hanthorn,  451. 

►  i. 
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MINORS. 
See  Infant. 

MISNOMER. 
See  Judgment  and  Dbcrbb,  8. 

MISTAKE. 

See  Assignment  for  Benefit  of  Creditors,  1;  Guaranty,  1;  Judg- 
ment AND  Decree,  1;  Pleading,  12;  Statute  of  Limitations,  3 ; 
Surett,  3. 

MORTGAGE. 

1.  Foreclosure:  contemporaneous  oral  agreements:  considera- 
tion. In  an  action  by  plaintiff  to  foreclose  a  mortgage  made  to  it  by 
defendants,  allegations  in  the  answer  to  the  effect  that  plaintiff's  cash- 
ier stated,  when  the  mortgage  was  executed,  that  he  only  wanted  it  to 
show  to  the  bank  examiner;  that  the  principal  defendant  might  renew 
the  note  from  time  to  time;  and  that  plaintiff  would  not  foreclose  the 
mortgage,  held  properly  stricken  out,  because  they  were  only  oral  a^nee- 
ments  which  could  not  be  proved  to  vary  or  contiudict  the  terms  of  the 
note  and  mortgage,  and  because,  further,  they  were  without  considera- 
tion, and  could  not  be  enforced.  Mills  County  National  Bank  v.  Perry, 
15. 
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2.  On  equitable  iktkbest:  subsequent  purchaser:  notice.    B.  had 

sold  land  to  H.,  but  if  any  dt  ed  had  been  made  therefor  it  was  not  of 
record.  H.  mortgaged  the  land  back  to  B.,  and  the  mortgage  was  duly- 
recorded.  B.  died,  and  the  legal  title  of  bis  lands  descended  to  his 
widow  and  two  son*,  from  whom  P.  procured  a  conveyance  of  the  land 
in  question.  Before  P.  purchased  he  knew  of  the  record  of  the  mort- 
gage, and  heard  it  read,  at  least  in  part.  Held  that  P.'s  knowledge  of 
the  mortgage  running  from  H.  to  B.,  from  whose  heirs  he  was  a^)Out  to 
purchase  the  legal  tide,  was  sufficient  to  sug^stto  him  that  B.  must 
have  sold  the  land  to  H.,  and  to  charge  him  with  notice  of  ^U  the  facts 
in  the  case  which  he  would  have  learned  by  inquiry,  and  that  the  mort- 
gage was  a  lien  on  the  land  in  his  hands.    Clark  v.  Holland^  34. 

3.  What  is  in  effect:    foreclosure.    The  conveyance  of  the  legal 

title  of  land  for  the  purpose  of  securing  the  grantee,  with  a  separate 
agreement  to  reconvey  upon  payment  of  the  secured  debt,  is  only  a 
mortgiige  in  effect,  and  may  be  foreclosed  as  such,  under  §  3329  of  the 
Code.     Rubehnan  v.  Rummel^  40. 

4.  Foreclosure:  sale  of  homestead  and  other  land:  redemption 

BY  JUNIOR  likn-holdbk.  Where  eighty  acres,  one-half  of  which  was 
a  homestead,  was  sold  in  a  body,  uuder  the  foreclosure  of  a  mortgage 
covering  the  whole  tract,  without  making  the  holder  of  junior  judg« 
ments  a  party  to  the  action,  held  that,  as  tne  judgments  were  not  liens 
on  the  hooiestead  at  the  time  the  foreclosure  was  begun,  the  judgment 
creditor  was  not  a  necessary  party  as  to  that,  and  that  whatever  right 
he  had  to  redeem  the  homestead  from  the  sale,  on  the  ground  that  his 
judgments  afterwards  attached  as  liens  upon  it,  was  only  such  right  a*% 
he  had  under  the  statute;  but  that  he  had  a  right  in  equity  to  redeem 
the  part  which  was  not  a  homestead,  by  paying  the  amount  bid  for  the 
whole,  less  the  value  of  the  homestead  at  the  time  of  the  sale.  Suther" 
land  V,  Tf/ner,  2M. 

5.  Recording:  priority:  consideration:  antecedent  debt:  burden 

of  proof.  Plaintiff  conveyed  land  to  defendant,  but  the  deed  was  not 
recorded.  Defendant  executed  a  mortgage  back  for  purchase-money, 
but  by  mistake  the  mortgage  described  another  tract.  This  mortgage 
was  recorded.  Afterwards  defendant  mortgaged  the  land  purchased  of 
plaintiff  to  D.  &  S.  to  secure  an  antecedent  debt,  but  new  notes  were 
made  for  the  debt  and  the  time  was  extended  thereon.  After  this  plaint- 
iff had  the  error  in  his  mortgage  corrected,  (tnd  the  instrument  was 
again  recorded.  Nothing  appears  as  to  who  was  in  actual  possession 
of  the  land.    Held — 

(1)  That  the  absence  of  defendants'  deed  from  the  record  did  not  put 
D.  &  S.  on  inquiry  as  to  the  status  of  his  title,  and  charge  them 
with  notice  of  plaintiff's  mortgage. 

(2;  That,  though  the  mortgage  of  D.  8c  S.was  to  secure  an  antecedent 
debt,  yet,  as  new  notes  were  given  and  the  time  extended,  there  was 
a  new  consideration  sufficient  to  support  thp  mortgage  as  a  purchase 
of  that  date.  (Koon  t?.  Tramel,  71  Iowa,  132,  and  Fort  v.  Emhree, 
54  Id.,  14,  followed.) 

(3)  That,  if  the  burden  of  proof  was  on  D.  &  S.  to  show  that  they  had 
no  notice  of  plaintiff's  prior  equity,  (as  to  which  qucsre,)  yet  they 
made  sufficient  proof  ot  that  fact. 

9 

(4)  That,  as  between  plaintiff  and  D.  &  S.,  plaintiff's  mortgage 
became  a  lien  on  the  land  only  from  the  date  of  its  second  record- 
ing, and  that  a  decree  making  plaintiff's  mortgage  the  superior  lien 
must  be  reversed.    Davis  v,  Lutkiewiez,  254. 
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6.  Satisfaction  of  junior  lien  by  redemption.    Where  a  senior  mort- 

ftAge  has  been  foreclosed  and  the  land  sold  thereunder,  and  a  junior 
mort^ragee,  who  ha^  also  a  chattel  mortgrage  to  secure  his  debt,  reaeoma 
from  the  sale  m  re  than  six  and  less  than  nine  notonths  from  the  date 
thereof,  without  entering  upon  the  sale  book,  within  ten  days  after  the 
expiration  of  nine  months  from  the  da^  of  sale,  "  the  utmost  amount 
that  he  is  willinflf  to  credit  upon  his  claim,**  such  redemption  will  oper- 
ate, under  §  3115  of  the  Code,  to  satisfy  the  whole  of  his  debt,  (Lamb 
V.  FeeUffy  71  lown,  742,  followed,)  and  will  bar  all  proceedinirs  to 
enforce  the  chattel  mortgage  securing  such  daim.  Weal  v,  FitzgetyiM, 
306. 

7.  Assumption  and  payment  by  purchaser:  no  scbrooation.    A  pur- 

chaser of  land  incumljered  with  a  mortgage  and  ajunior  judgment,  who 
assumes  and  agrees  to  pay  the  mortgage  as  a  part  of  the  purchase-money, 
and  does  so  pay  it,  and  it  is  satinfied  of  record,  is  not  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagee,  so  that  he  can  set  up  the  mortgage 
as  a  prior  lien  against  the  holder  of  the  junior  judgment;  but  the  mort- 
gage is  extinguished,  and  the  judgment  is  advanced  to  a  first  lien;  and 
it  is  immatenol  that  he  has  no  actual  notice  of  the  judgment.  Ooodyear 
v,  Goodyear^  329. 

8.  FoREciiOsuRB  sale:  mistake   as  ,to  amount  bid:   correction  of 

kiccord:  innocent  puroiiasbr:  estoppel.  Plaintift',  who  was  the 
bolder  of  a  second  mbrtgage,  foreclosed  the  same  and  bid  in  the  property. 
The  sheriff  understood  him  tobid  $100,  which  was  less  than  his  judgment, 
and  made  his  return  accordmgly.  Intervenor,  (whose  wife  held  a  fonrth 
mortgage,)  upon  examining  the  records,  and  finding  the  bid  to  be  only 
$100,  and  having  no  other  knowledge  on  the  subject,  purchased  the 
third  mortgage,  and  then  paid  to  the  clerk  the  amount  required  to  redeem 
from  the  sale,  as  shown  by  the  records.  Afterwards  the  plaintiff,  claim- 
ing that  his  bid  was  $100  in  addition  to  the  amount  of  his  judgment, 
interest  and  costs,  sought  in  this  proceeding  to  have  the  records  changed 
to  correspond  with  his  claims  as  to  the  fact,  but  held  that,  if  a  mistake 
was  madfe  by  the  sheriff,  plaintiff  was  bound  thweby,  and  could  not,  tu 
the  intervenor's  prejudice,  be  permitted  to  deny  the  correctness  of  the 
record.    Morrison  v.  Spencer^  445. 

9.  Fob  money  to  pay  first  lien:  prior  sale  on  second  lien:  record 

notice:  subrogation.  L.  was  owner  of  the  land  in  question,  subject  to 
a  firat  mortgage  ti  S.,  and  a  subsequent  judgment  against  himself.  Under 
the  subsequent  judgrment  the  land  was  gold,  and  the  title  under  the 
sheriff's  deed  passed  to  defendant.  After  the  sheriff's  sale  L.  obtained 
from  plaintiff  a  loan  to  pay  off  the  morttrage  to  S.,  and  made  to  plain  tiff 
a  new  mortgage  on  the  same  land,  and  the  mortgage  to  S.  was  canceled. 
Plaintiff  had  not  at  the  time  any  actual  knowledge  of  the  judgment,  but 
it  was  of  record,  and,  though  the  lien  index  showed  that  it  was  satisfied, 
without  stating  how,  the  judgment  docket  showed  that  it  was  satisfied 
by  the  sale  of  the  land.    Held — 

(1)  That  plaintiff  was  bound  to  take  notice  of  these  facts,  and  that  his 
negligence  in  failing  to  do  so  did  not  entitle  him  to  have  the  cancel- 
lation of  the  mortgage  to  S.  set  aside,  and  to  be  subrogated  to  the 
rights  of  S.  under  said  mortgage  as  a  first  lien  on  the  land. 

(2)  That  in  such  proceeding  it  was  immaterial  whether  or  not  defend- 
ant had  knowledge  of  plaintiff's  subsequent  mortgage.  Mather  v. 
Jenswoldt  550. 

10.  Foreclosure:  minor  heirs  not  made  parties:  remedy:  parti- 
tion :  redemption.  Where  minor  heirs  were  not  made  parties  to  the 
foreclosure  of  a  mortgage  on  land,  the  undivided  two-thiras  of  which 
they  had  inherited  from  the  mortgagor,  held  that  their  only  right  was 
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to  redeem  fi-om  the  mortffage,  and  that,  where  the  mortgaifee  had 
obtained  a  deed  to  the  lancTunder  foreclosure,  they  could  not  maintain 
an  action  for  partition,  as  though  they  were  the  unqualified  owners  of 
an  undivided  interest  therein.  (See  opinion  for  cases  cited.)  Harsh  v. 
Griffin,  608. 

8AKITY  OF  MORTQAGOB  ADJUDICATED!  HBIR8  BOUKD.     In  an 


action  to  foreclose  a  mortgage,  where  the  mortgagor  sought  to  avoid  the 
mortgage  on  the  ground  of  insanity,  but  he  died  before  trial,  and  his 
administrator  was  substituted,  but  his  heirs  were  not  made  parties,  and 
the  issue  of  insanity  was  adjudicated  in  favor  of  the  mortgagee,  held 
that  such  Adjudication  was  binding  upon  the  heirs.    Id, 

12.  PREFBRBiNa  CRKDIT0B8.    See  Corporations,  2, 3. 

13.  Rbfobhation.    See  Equity,  4. 

14.  MABSHALiNa  ABSBTS.    See  £quity,  5,  6. 

15.  What  is  not.    See  Trusts,  2. 

See  Mechanic's  Liens,  3,  4,  5 ;  Subbtt,  1. 

MUNICIPAL  CORPORATIONS. 
See  Cities  and  Towns;  Counties. 

MURDER. 
See  Criminal  Law,  24-36. 

NATIONAL  BANKS. 

1.  Loan  in  exorss  of  statute:  collection.  The  fact  that  a  loan  made 
by  a  national  bank  is  in  excess  of  the  limit  allowed  by  law,  cannot  be 
used  to  defeat  the  collection  of  the  loan  by  the  bank,  ililla  County 
Nat,  Bank  v.  Perry,  15. 

See  Rbhotal  of  Causes,  1.  ^ 


NEGLIGENCE. 

1.  SeryicB'Of  stallion:  opinion  of  witness.  In  an  action  for  the  value 
of  a  mare  alleged  to  have  been  so  injured  in  breeding  her  to  defendant's 
horse  as  to  cause  her  death,  the  evidence  of  the  groom  who  attended 
the  horse  at  the  time,  that  he  exercised  *'good  caution/*  was  prop- 
erly stricken  out  as  being  the  mere  expression  of  an  opinion.  Scott  v. 
Hogan,  614. 


2.  :  waiver  BY  NOTE  SUBSEQUENTLY  oiYEN.    Where  in  such  case 

the  plaintiff,  after  the  injury,  gave  his  promissory  note  for  the  service 
of  the  horse,  and  it  containea  these  words:  '*  All  accidents,  escapes, 
etc.,  at  the  owner's  risk,'*  heldi\i2A,  the  note  was  rightly  excluded  as  evi- 
dence because  (1)  it  was  executed  after  the  ipjury,  and  (2)  it  was  at 
most  a  contract  against  accidents,  and  not  against  negligence.    Id, 

3.  — ; — :  PLEADING:  MORE  SPECIFIC  STATEMENT.    In  such  case  the  peti- 

tion stated  that  the  mare  was  injured  by  defendant's  negligence  in 
breeding,  so  that  she  died.  Held  sufficient  as  against  a  motion  for  a 
more  specific  statement  as  to  the  manner  of  the  negligence  and  the 
manner  and  extent  of  the  iojury.    Id, 
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4.  — :  instruction:  degree  of  care.  In  each  case  an  instruction, 
in  effect,  that  the  degree  of  care  to  be  exercised  by  defendant  was  pro- 

,  portioned  to  the  decree  of  danger,  was  warranted  by  evidence  that  the 
mare  showed  a  disposition  to  fight  and  kick,  thus  increasing  the  danger. 
Id. 

See  ADiaNiBTRATOR,  1;  Personal  Injuries,  1;  Railroads,  passim. 

NEGOTIABLE  INSTRUMENTS. 

See  Promissory  Notes.  • 

NEW  TRIAL. 

1.  Petition  for:  trial  of  facts  by  jury.  Upon  a  petition  for  the 
vacation  of  a  judgment  and  a  new  trial,  the  parties  are  not  entitled  to 
have  the  issues  of  fact  submitted  to  a  jury;  {Carpenter  v.  Brown,  50 
Iowa,  451;)  but  where  one  of  the  parties  leads  the  court  into  the 
error  of  submitting  the  questions  of  fact  to  a  jury,  and  the  jury  finds 
against  him,  he  cannot  tnen  object,  either  in  the  trial  court  or  in 
this  court,  to  such  procedure,  but  such  special  findings  of  fttct  will 
bind  him.    Bennett  v,  Carey,  476. 

2. 1   NO  ANSWER  allowed:   pleading  and  practice.    Upon  a 

petition  to  vacate  a  judgment  and  for  a  new  trial,  no  answer  is  allow- 
able, because  the  allegations  of  the  petition  are  considered  as  denied 
without  answer,  (Code,  §  8155.)  and  the  cause  made  b^  the  petition  is 
alone  to  be  tried;  (Code,  §  ol58;)  and  where  the  petition  m  such  case  sets 
up  the  facts  relied  on  as  a  defense,  such  facts  are  considered  only  in 
determining  whether  or  not  the  petitioner  is  entitled  to  a  new  trial,  and 
it  is  not  competent  then,  in  an  answer  to  the  petition,  to  reply  to  snch 
defense,  as,  for  example,  by  setting  up  facts  constituting  an  estoppel  to 
plead  such  defense;  but  such  reply  should  be  deferred  until  a  new  irial 
IS  granted,  and  should  be  set  up  as  against  the  facts  when  pleaded  as  a 
detense  to  the  original  action.  Consequently,  where  an  estoppel  was 
pleaded  in  such  case  by  way  of  answer,  it  was  not  prejudicial  error 
to  sustain  a  demurrer  to  such  answer,  and  to  exclude  evidence  offered 
to  sustain  it.       Id. 

3.  :   GROUNDS  CONSIDERED.    The  fact   that  a  defendant,  against 

whom  judgment  by  default  has  been  entered,  requested  his  co-d3end- 
ant  to  direct  his  attorney  to  appear  and  make  defense  for  him,  and 
gave  him  money  to  retain  the  attorney,  and  the  co-dd^endant  neg- 
lected so  to  direct  the  attorney,  is  no  ground  for  settinc  aside  the  judg- 
ment. Neither  is  the  fact  that  the  judgment  was  rendered  upon  an 
amended  petition,  of  which  the  defaulting  defendant  had  no  notice,  a 
ground  for  a  new  trial,  except  as  to  the  new  matter  contained  in  the 
amendment.  But  where  plaintiff  agreed  with  the  attorney  of  a  co-de- 
fendant that  he  would  take  n9  judgment  against  the  defaulting  defend- 
ant, except  on  certain  conditions,  and  such  agreement  was  commnni- 
cated  to  the  defaulting  defendant,  and  judgment  was  taken  against  him 
on  default,  regardless  of  such  conditions,  held  that  a  new  trial  was 
properly  granted  on  the  petition  of  such  defaulting  defendant.    Id, 

4.  In  Criminal  Cases.     See  Criminal  Law,  2,  4.  8. 

See  Master  and  Servant,  1. 

NOTES   AND   BILLS. 
See  Promissory  Notes. 
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NOTICE. 

f 

See  CnATrBL  MoRTeAOB,  3;  Conveyance,  1;  Covenant  of  War- 
iiANTY,  3;  Deed,  2:  Estoppel,  1;  Fraudulent  CoirvBYiiNCB,  3; 
MoRTaAOB,  2,  5,  8;  Uailroads,  2, 3,  21, 

NUISANCE. 

1.  Mgasurb  of  dabcagrs:  sickness.    Where  a  nuisance  had  been  main- 

tained which  made  plaintiff  *s  dwellin^^-house  disagreeable  and  unwhole- 
some, and  caused  sickness  to  himself  and  family,  the  measure  of  his 
damages  was  the  difference  in  the  rental  value  of  the  property  before 
and  after  the  establishment  of  the  nuisance,  for  the  time  it  was  main- 
tained, and  such  additional  sum  as  would  compensate  him  for  his  loss 
of  time  and  expense  incurred  by  reason  of  the  sickness  of  himself  and 
family  caused  by  the  nuisance.  (See  opinion  for  authorities  as  to  sick- 
ness.)   Loughran  v.  City  of  Des  Moines,  382. 

2.  Several  persons  contributing  to:  damages:  evidence.    Where 

damages  were  claimed  by  defendant  on  account  of  a  nuisance  created 
and  maintained  by  it,  it  was  competent  for  it  t>o  show,  for  the  purpose 
of  obviating  or  mitigating  the  damages,  that  other  causes  produced  or 
contributed  to  the  damages  which  plaintiff  had  suffered,  and  which  he 
attributed  alone  to  the  nuisance  complained  of.  (See  opinion  for  author- 
ities.)   Id. 

3.  Filthy  stream  in  city:   liability  op  city.    It  would  seem  that  a 

city  IS  not  liable  in  damages  as  for  a  nuisance  on  account  of  the  filthy 
and  unwholesome  condition  of  a  small  stream  within  its  limits,  where 
the  stream  passes  over  private  property  only,  over  which  the  city  has  no 
control.    Id. 

4.  Building  on  adjoining  lot:  how  far  enjoined.    Parties  have  the 

right  to  maintain  such  buildingd  on  their  own  premises  as  they  may 
deem  necessary  for  their  comfort  and  convenience;  and,  while  the  law 
may  restrain  them  as  to  the  manner  in  which  they  may  use  them,  i^^  will 
not  prevent  them  from  maintaining  them  for  proper  and  lawful  use. 
(See  opinion. for  illustration.)    Truloch  v  Merte,  510. 

5.  Injunction:   limited  by  existing  facts  at  time  of  trial.    A 

court  of  equity  will  interfere  by  injunction  to  protect  a  right  only  when 
there  is  apparent  danger  that  the  right  will  be  invaded.  And  where 
defendants  were  so  keeping  a  building  on  their  premises  as  to  be  a  nuis- 
ance to  plaintiff  in  several  respects,  but,  after  plaintiff's  action  to  enjoin 
the  nuisance  had  been  began,  defendants  so  kept  the  building  that  it 
was  no  longer  a  nuisance  except  in  one  particular,  and  there  was  noth- 
ing in  the  evidence  to  indicate  that  they  would  again  keep  it  as  they 
did  when  the  action  was  begun,  held  that  the  injunction  should  have 
been  limited  to  the  offense  existing  at  the  time  of  the  hearing.    Id. 

See  Cities  and  Towns,  3,  5;  Intoxicating  Liquors,  5-8,  20;  Baut 

ROADS,  26. 


OCCUPYING  CLAIMANT. 
See  Tax,  Sale  and  Deed,  11, 18;  Vendor  and  Vbndbb,  2. 

OFFICERS. 
1.  Fbbs  of:  contract  against  public  policy.    See  Contract,  4. 

See  Schools,  1,  2. 
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ORIGINAL  NOTICE. 

1.  SeRYICB  on  agent  of  FOBBIQN  corporation  :  WHO  18  AOBNT.  Altbo3^h 

the  time  named  in  the  contract  of  agency  between  the  defendant,  a 
foreign  corporation,  and  the  agent  on  whom  the  original  notice  in  this 
case  was  served,  had  expired  prior  to  the  service  of  the  notice,  yet,  as  tlie 
agency  still  in  fact  continued  to  exist,  held  that  the  service  was  safficient 
to  bind  the  defendant,  where  the  action  was  lor  a  breach  of  warranty  of 
a  machine  sold  to  plaintiff  by  the  defendant  through  the  a^nt  on  whom 
the  notice  was  served.  The  statute  (Code,  §  2613)  providing  for  such 
service  is  not  limited  in  its  application  to  domestic  corporations.  Gross 
u.  Nichols f  239;  Brunson  v.  Same,  763. 

2.  Unknown  DEPENOANTa:  statute  must  be  coig>lied  with.  In  order 
that  a  court  may  obtain  jurisdiction  of  unknown  defendants,  the  statute 
(Code,  §§  2622-2625)  must  be  complied  with.  Accordingly,  where  it  is 
not  shown  that  the  petition  was  sworn  to,  and  the  notice  approved  by 
the  court  before  publication,  and  its  publication  ordered  by  the  court  in 
a  newspaper  therein  designated,  held  that  no  such  junsdiction  oonld  be 
presumed.    Guise  v.  Early,  283. 

See  Judgment  and  Degree,  2,  8,  5,  7. 

PARENT  AND  CHILD. 
See  Seduction,  5. 

PARTIES  TO  ACTIONS. 
See  Appeal,  3;  Mortgage,  4, 10;  Tax  Sale  and  Deed,  2, 13. 

PARTITION. 

1.  Of  REALTY  OWNED  in  severalty:  NOT  AUTHORIZED  BT  STATUTE.  There 

is  no  authority  in  the  statute  for  an  action  to  partition  real  estate  owned 
in  severalty.  Accordingly,  where  plaintiff  purchased  at  execution  sale 
so  much  of  defendant's  cellar  as  was  not  used  by  the  defendant  for  tiie 
storage  of  provisions  and  vegetables  for  the  use  of  his  family,  (under  the 
authority  of  Johnson  v.  Moser^  66  Iowa,  5:36,)  held  that  the  interest  which 
he  and  the  defendant  bad  in  the  cellar  were  several  and  not  joint,  and 
that  an  action  for  partition  by  metes  and  bounds  could  not  be  maintsuned. 
Johnson  v,  Moser,  523. 

See  Homesteads,  1 ;  Mortgage,  10. 

PARTNERSHIP. 

1.  Judgment  against:  lien  on  joint  property:  release:  individual 

LIABILITY.  Defendants  held  a  judgment  against  plaintiff  and  another 
as  partners,  which  was  a  lien  on  real  estate  owned  jointly  by  them. 
Plamtiff  conveyed  his  interest  in  the  real  estete,  subiect  to  the  lien  of 
the  judgment  Afterwards  defendants,  with  knowledge  of  this  fact, 
released  the  real  estate  from  the  lien  of  the  judgment,  and  sought  to 
enforce  the  judgment  against  plaintiff  personally.  Plaintiff  sous^ht  to 
enjoin  them  from  so  doing,  on  the  ground  that  he  stood  in  the  relation 
of  a  surety  to  the  debt,  ana  that  he  was  discharoed  by  the  release  of  the 
lien;  but  ftW^  that  defendants  were  not  obliged  to  proceed  against  the 
real  estate,  and  that,  by  releasing  it,  they  did  not  lose  their  right  to  pro- 
ceed against  plaintiff  personally.    Gegner  v,  Warfield,  11. 

2.  Facts  not  constituting.    S.  &  W.  agreed  to  furnish  to  defendants  tbo 

stock  and  money  required  to  manufacture  certain  articles,  the  profits  to 
be  equally  divided  between  them  and  defendants.    There  was  no  agree- 
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ment  for  S.  &.  W.  ta  shire  the  losses,  and  they  had  no  control  of  the 
basioess,  and  were  not  held  out  as  partners  of  defendants.  Held  that 
there  was  no  partnership,  and  that  S.  &  W.  were  not  bound  by  a  chattel 
mortgage  of  the  stock  made  by  defendants  to  plaintiff.  Clark  v.  Barnes, 
563. 

See  Inbubance,  1. 

PARTY  WALLS. 

1.  Rights  and  liabilities  of  grantees.  When  a  party  wall  is  built 
equally  upon  the  lota  of  adjoining  owners  by  one  of  taem,  and  is  after- 
wards used  for  a  building  erected  by  the  other,  who  does  not  pay  to  the 
owner  one-half  the  value  thereof,  as' required  by  §  2020  of  the  Code,  but 
conveys  the  lot  to  one  having  full  notice  of  the  facts,  the  purchaser  is 
liable  to  the  grantee  of  the  person  who  built  the  wall,  in  an  action  to 
recover  half  the  cost  thereof.    Pew  v.  Buchanan,  637. 

PAYMENTS. 

1.  Application  of:  bights  of  surety.    Where  four  notes  were  taken 

for  the  purchase- price  of  a  machine;  and  a  mortgage  upon  the  machine 
was  taken  to  secure  all  of  the  notes,  and  the  two  first  falling  due  were 
also  signed  by  M.  as  surety,  and  the  machine  was  sold  under  the  mort- 
gage for  more  than  enough  to  satisfy  the  first  two  notes,  held  that  the 
surety  could  not  demand  tliat  the  proceeds  of  such  sale  should  be  applied 
on  the  first  two  notes,  but  that  the  holders  of  the  notes  had  the  rignt  to 
apply  the  proceeds  in  payment  of  the  notes  not  otherwise  secured, — the 
intention  of  the  parties  having  been,  evidently,  to  demand  and  give  the 
personal  security  in  addition  to  that  afiforded  by  the  mortgage.  (Allen 
V,  Broion,  39  Iowa,  330  distinguished.)    Hanson  v,  Manley,  48. 

2.  To  particular  person:  wavier     Notes  given  for  the  installments  of 

purchase-monev  for  land  to  b3  conveyed  as  per  contract  were  made  pay- 
able at  the  office  of  W.,  who  was  a  lawyer,  and  a  member  of  the  firm 
of  N.  &  W.  The  notes  were  left  with  the  firm  for  collection.  After- 
wards the  firm  was  dissolved,  and  N.,  continuing  in  business,  kept  the 
notes  for  collection,  and  piyment  was  made  U>  him.  Held  that  the 
owner  of  the  notes  could  not  repudiate  this  payment  on  the  ground  that 
it  was  not  made  to  W.,  for,  by  leaving  the  notes  in  the  hands  of  N.  & 
W.  for  collection,  N.  was  authorized  to  bind  him  by  receiving  payment. 
Camp  V,  Wiggins,  643. 

PERSON'AL  INJURIES. 

1.  Negligence:  evidence:  inpebence  from  instinct  op  self-pres- 

ervation. In  an  action  for  a  personal  injury  through  the  alleged  neg- 
ligence of  another,  where  the  person  injured  is  living,  and  does  or  can 
testify  to  the  facts  and  circumstances,  and  in  what  manuer  the  injury 
was  received,  held  that  the  natural  instinct  which  leads  all  rational 
persons  to  avoid  injury,  as  fir  as  possible,  to  their  persons,  is  not 
to  be  considered  a<i  an  element  of  evidence  tending  to  establish 
the  want  of  contributory  negligence  on  the  part  of  the  person 
injured.  (Dunlavg  v.  Chicago,  R.  L  dt  P.  R'y  Co,,  66  Iowa,  435,  and 
Whitsett  V.  Same,  67  Id.,  150,  followed;  Greenleafv.  III.  Cent.  Ry  Co., 
29  Id.,  14.  and  Way  v.  Same,  40  Id.,  341,  in  wnich  cases  the  injured 
persons  were  dead,  distinguished.)    Reynolds  v.  City  of  Keokuk,  371. 

2.  PROXiifATB   cause:    rule   stated.    On   the   subject   of    proximate 

cause,  the  following  languagpe  is  used,  arguendo,  in  the  second 
division  of  the  opinion:  **  While  it  may  not  be  wise  to  attempt  to 
lay  down  any  general  rule  on  the  subject,  we  think  it  may  safely  be 
said  that,  wherever  one  person  is  compelled  by  the  act  or  omission  of 


824  INDEX. 

another  fco  do  some  act  rrom  which  itgary  to  himself  is  reasonably  and 
natarally  to  be  apprehended,  and  injury  does  resalt  from  it.  Ruch  injury 
8hoai(l  be  rejararded  as  a  consequence  of  the  act  or  omission  of  thcTother/* 
and  Crowley  v.  Burlington,  C,  R.  dt  N.  Ry  Co.,  65  Iowa,  658,  is  cited. 
Handelun  v.  Burlington,  C.  R.  dt  N»  R"y  Co,,  T09. 

See  A.CTIONS,  1;  Master  and  Servant,  1;  Railroads.  1-9. 

PENAL  STATUTES. 
See  Absessmemt,  1. 

PHARMACISTS. 

1.  Right  to  license  forfeited  bt  rbmotal.  Druprgists  and  phar- 
macists who  were  in  the  business  at  the  time  when  chap.  137,  Laws  of 
1882,  took  effect,  and  who,  therefore,  were  licensed  without  examination, 
forfeit  their  ri^ht  to  a  license,  except  on  examination,  by  an  abandon- 
ment, for  two  years,  of  the  business  at  the  place  desi^^nated  in  the  cer- 
tificate of  registration,  (see  §  1  of  said  act,)  even  though  during  such 
two  years  they  are  engaged  in  the  same  busmess  at  another  place  in  the 
state.    Braniff  v.  Weaver,  641. 

See  Intoxicating  Lk^cors,  1,  14. 

PLACE  OF  SUIT. 
See   Venue. 

PLEADING. 

1.  When  reply  not  necessary.    No  reply  is  necessary  to  pat  in  issne 

allegations  in  an  answer  which  do  not  set  up  a  counter-claim,  nor  plead 
matter  to  be  avoided  by  new  matter  to  be  stated  in  the  reply.  (Uode, 
§  2665.)    Mills  County  Nat.  Bank  v.  Perry,  15. 

2.  Want  of  consideration:  legal  conclusion.    A  paragraph  in  an 

answer  pleading  a  want  of  consideration  for  the  note  sued  on,  without 
stating  the  facts,  is  properly  stricken  out  as  being  a  mere  legal  conclu- 
sion.   Sac  County  v.  Hobbs,  69. 

3.  Conclusion  from  plea  of  adverse  party.    Where  a  fact  appear- 

ing on  the  face  of  the  petition  is  claimed  to  defeat  the  right  to  recover, 
the  legal  point  should  be  raised  by  demurrer,  and  a  restatement  of  such 
fact  in  the  answer,  with  the  pleader's  legal  conclusion  therefrom,  is  prop- 
erly stricken  out;  the  restatement  of  the  fact,  because  it  is  mere  surplus- 
age; and  the  legal  conclusion,  because  it  is  a  conclusion.    I(L 


4.  Petition  :  averment  not  denied.    In  an  action  to  set  aside  a  sale 

fraudulent,  an  allegation  that  plaintiff  has  obtained  judgment  against 
the  aliedged  fraudulent  vendor  must  be  taken  as  true  when  not  denied. 
Redhead  v.  Pratt,  99. 

5.  Evidence:  variance:  corporate  name.    The  value  of  services  ren- 

dered to  one  corporation  cannot  be  recovered  in  a  suit  against  another 
corporation,  on  the  ground  that  the  two  corporations  are  identical,  and 
that  there  was  only  a  change  of  name,  unless  the  fact  thus  relied  on 
is  distinctly  averred  in  the  pleading.  McGregor  v.  Fuller  Itnplemeftt 
Co.,  143. 

6.  Denial  and  plea  of  waiver  to  same  averments.    A  party  may 

in  reply  both  deny  averments  set  up  by  way  of  defense,  and  ])lead  a 
waiver  of  the  same  alleged  facts— such  pleas  not  being  necessarily  in- 
consistent. (Eikenberry  v.  Edwards,  71  Iowa,  82,  followed.)  Tcbin  p. 
Western  Mutual  Aid  Society,  261. 
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7.  Amendment  after   bvidencb  all   in:    when   not   allowable. 

Action  upon  a  note  (riven  for  burrovred  money.  There  was  evidence 
tending:  to  show  that  Vae  defendant  had  received  a  part  of  the  money, 
the  remainder  having  been  received  by  her  husband.  After  the  evi- 
dence was  all  in,  some  of  which  tended  to  show  that  the  note  had  been 
delivered  on  Sunday,  (which  fact,  however,  had  not  been  pleaded,) 
defendant  sought  to  amend  hia  answer  by  alleging  that  fact  as  a  defense, 
but  the  court  rofased  to  allow  her  so  to  amend.  Held  that  in  this  there 
was  no  error,  because  (1)  such  defense  was  purely  technical,  and  not  '*in 
furtherance  of  justice,  as  contemplated  by  §  2689  of  the  Code,  relating 
to  amendments  in  such  cases;  and  (2)  the  defendant  bad  already  testi- 
fied, in  substance,  that  the  note  had  not  been  executed  on  Sunday,  and 
such  amendment  could  not  have  availed  her  anything,  unless  the  jury 
had  disregarded  her  testimony  as  being  untrue.    Chlein  v,  Kabai,  291. 

8.  PuBr.ic  BTAiinTE  AS  BASIS  OF  RIGHT.    Where  a  right  is  claimed  under 

and  by  virtue  of  a  public  statute,  it  is  sufficient  for  the  pleader  to  allege 
that  he  has  the  right  as  a  matter  of  law,  without  setting  forth  or  citing 
the  statute.    Chicago,  B,  dt  Q.  R'y  Co,  v.  Porter,  426. 

9.  Attachment:  amendment  by  intervenor  after  judgment  and 

sale.  An  amendment  after  judgment  may  be  allowed  to  conform  a 
pleading  to  other  proceedings,  but  where  an  amendment  by  an  inter- 
venor in  an  attachment  case  sets  up  new  issues,  it  comes  too  late  af^er 
judgment  upon  his  original  petition  and  a  sale  of  the  attached  property. 
(See  Code,  §3016.)    Bicklin  v.  Kendall,  490. 

10.  No  RELIEF  asked:  dismissal.  Where  no  judgment  or  other  relief 
is  asked  against  one  of  several  defendants,  the  petition  may  properly 
be  dismissed  as  to  him.    MeConnell  r.  Denham,  494. 

11.  Indefinite  statement  of  damages:  defect  waited.  In  an 
action  against  a  carrier  for  wheat  destroyed,  where  the  value  of  the 
wheat  and  the  damage  to  plaintiff  could  fairly  be  inferred  I'rom  the 
allegations  of  the  petition,  but  such  value  and  damage  were  not  alleged 
in  terms,  held^  in  the  absence  of  a  motion  for  a  more  specific  statement, 

-  that  the  petition  was  sufficient  in  these  respects  to  support  a  verdict 
and  a  judgment  for  plaintiff.  Independence  MUh  Co,  v.  Burlington,  C. 
R,  db  N,  H'y  Co„  635. 

12.  One  party  not  bound  by  another's  allegations:  mctual- 
itt  of  mistake,  a  plaintiff  cannot  be  precluded  by  an  answer 
of  a  defendant  which  pleads  facts  inconsistent  with  the  claim  and 
allegations  of  the  petition.  And  so,  where  plaintiti'  sought  to  reform  a 
mortgage  ma  I c  by  his  grantor  ( not  a  party  to  the  action )  to  defendant, 
on  the  ground  that  it  described  the  wrong  land  in  part,  and  to  charge 
the  payment  of  the  morfcgagi  upon  another  defendant,  held  that  plaint- 
iff could  not  be  denied  relief  on  the  ground  that  the  mistake  m  the 
mortgage)  was  not  a  mutual  one,  simply  because  the  defendant  (  mort- 
gagee )  denied  knowledge  or  information  sufficient  to  form  a  belief  as  to 
whether  there  was  any  mistake  or  not.    Manatt  v  Starr,  677. 

13.  After  appeal  from  justice's  court.    See  Appeal,  7. 
1 1.  Amendment.    See  Continuance,  1. 

15.  Breach  of  cov^enant  of  warranty.    See  OamageB,  1, 

16.  Demvrrer.    See  Insurance,  8;  Mandamus,  1. 

17.  Amendment  after  period  of  limitation  of  action.  See  Tax 
Sale  and  Deed,  2,  7. 

See  Equity,  4;  Forcible  Entry  and  Detainer,  1;  Former  Adjudica- 
tion, 1,  2;  Fraud,  1;  Garnishment,  1;  Mechanic's  Liens,  1;  Neg- 
LioENCE,  3;  New  Trial,  2,  3;  Practice,  5,  7;  Practice  in  Supreme 
Court,  3;  Promissory  NorB,  7;  Railroads,  20,  21;  Seduction,  5. 
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'  POSSESSION. 

^*    •  See  AdvebsePossrssiok,  1;  Attachment,!;  Criminal  Law,  22;  Stat- 

ute of  Frauds,  1. 


PRACTICE  AND  PROCEDURE. 

1.  Equity:  trial  upon  depositions:  discretion  of  court.    Where  an 

order  had  been  made  at  defendcints'  request  for  the  trial  of  a  caase  on 
depositions,  bat  no  depositions  were  taken,  and  a  Uke  order  was  refused, 
when  made  by  defendants  at  a  subsequent  term,  held  that  the  requos 
was  properly  refused,  and  that,  at  all  events,  the  j^^rantiuff  of  the  ordei 
rested  in  the  sound  discretion  of  the  court,  under  §  2742  of  the  Code, 
which  is  not  mandatory.    Mills  County  Nat,  Bank  r.  Perry ^  15. 

2.  Reading  to  jury  special  interrogatories,  and  discussion  of  same 

BY  counsel,  it  is  competent  for  counsel  to  read  special  interroisratories 
to  the  jury,  and  discuss  the  evidence  applicable  thereto;  and  it  is  no 
abu«e  of  such  privilege  to  indicate  to  the  jury,  in  such  discussion,  how, 
in  the  judgment  of  counsel,  the  interrogatories  should  be  answered. 
Timina  v.  Chicago,  R,  L  dt  P.  Ky  Co,,  94. 

3.  Kind  of  proceedings:  waiver.    Where  plaintiff's  substantial  remedy, 

if  he  had  any,  was  in  equity,  but  nothing  was  sought  by  either  party  that 
would  give  a  court  of  equitv  jurisdiction,  held  that  defendant  was  not 
precluded,  by  the  fact  that  ne  did  not  move  for  a  transfer  of  the  cause 
to  the  equity  docket,  from  insisting  that  plaintiff  could  only  recover 
nominal  damages  at  law.    Newman  v.  Covenant  Mul,  Ben.  Aifso.,  242. 

4.  Opinion  OF  court:  error  without  prejudice.  An  erroneous  opinion 

of  the  court,  expressed  on  the  hearing  of  a  motion  pending  a  jury  triad, 
will  not  be  ground  for  reversal,  where  the  verdict  is  found  upon  the 
issues  of  fact  presented  to  them  in  the  instructions,  and  there  is  no  reason 
to  believe  that  the  jury  were  in  any  way  influenced  by  the  opinion  thus 
expressed.    Colton  v»  Gorham,  324. 

5.  Action  on  insurance  policy;  ignoring  part  of  contract.    In  an 

action  upon  a  policy  of  insurance,  which  showed  upon  its  &ce  that  the 
application  was  an  essential  part  of  the  contract,  and  the  policy  and  appli- 
cation were  set  out  as  a  part  of  the  petition  and  admitt^  in  the  answer, 
it  was  error  to  allow  plamtiff,  over  defendant's  objection^  to  introduce 
the  policy  in  evidence  without  the  application,  and  for  the  court  to 
ignore  the  application  in  its  instructions  to  the  jury;— especially  when 
plaintiff,  by  his  own  evidence,  had  shown  that  some  of  the  answers  in 
the  application  were  untrue,  which,  by  the  terms  of  the  policy,  rendered 
it  void.    Rogers  r.  Cedar  Rapids  Ins,  Co.,  448. 

6.  Directing  verdict.    It  is  error  to  direct  a  verdict  for  the  defendant 

when  there  is  evidence  tending  to  sustain  plaintiff's  cause  of  action. 
Hickman  v.  Cruise,  528. 

7.  Error  without  prejudice.    Sustaining  a  demurrer  to  one  count  of  an 

answer  is  not  prejudicial  error,  where  the  same  facts  are  pleaded  in  sub- 
stance, but  in  different  lant^uage,  in  another  count,  and  the  issues  raised 
by  such  count  are  presented  to  the  jury  by  proper  instructions.  Watson 
Coal  d:  Mining  Co.  v.  James,  184. 

8.  Argument  to  jury.    See  Criminal  Law,  4,  9. 

9.  For  practice  and  procedure  in  CRiinNAL  cases,  see  Criminal  Law, 

passim. 

10.  For  practice  in  relation  to  evidence,  see  Evidence,  passim. 

11.  For  practice  and  procedure  in  supreme  court,  see  that  title. 

See  Continuance,  1;  Judgment  and  Decree,  6;  New'L'rial,  1,2;  Plead- 
ing, ^pajr^im;  Tax  bALE  AND  Deed,  11;  Will,  2,  4,  5. 
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PRACTICE  AND  PROCEDURE  IN  SUPREME  COURT. 

1.      Appeal:   WHETHER  PERFECTED  oil  not:    AliLEOATIOI^S  OP  ABSTRACT. 

Where  the  abstract  of  an  appellant  states  that  he  appealed  from  a 
judgment,  this  coart  will  assume,  where  there  is  no  showmg  to  the  con- 
trary, tLat  everything  was  done  which  was  necessary  in  order  to  perfect 
an  appeal.    Day  v.  Hawkeye  Ins,  Co.,  597. 

2.  Error  must  affirmatiyely  appear.     Where  the  abstract  fails  to 

show  that  the  affidavit  required  by  law  for  the  allowance  of  attorney's 
fees  provided  for  in  the  note  and  mortgage  sued  on  was  not  filed,  this 
court  must  presume,  in  support  of  the  order  of  the  trial  court  allowing 
the  fees,  that  it  was  filed.    Mills  County  National  Bank  v,  Pe^'ry,  15. 

3.  Filing  kew  pleadings.    Appeals  in  this  court  are  tried  upon  the  record 

of  the  court  below,  and  no  new  pleadings  or  amendments  can  be  allowed. 
ManaU  v.  Starr,  677. 

4.  Assignment  of  errors:  time  of  filing.    An  assignment  of  errors 

filed  after  the  adjournment  of  the  term  to  which  the  appeal  is  taken, 
and  after  the  appellee's  argument  i^  filed,  cannot  be  considered.  {Bus* 
sell  V,  Johnston,  67  Iowa,  279,  followed.)     Wise  v.  Usry,  74. 

5.  — — :  amendment  to  obviate  objection.    In  this  case  the  court 

gave  appellant  leave  to  make  its  assignment  of  errors  more  specihc  in 
order  to  obviate  objection  thereto  made  by  counsel  for  appellee.  Lough- 
ran  0.  City  of  Des  Moines,  382. 

6.  :  MUST  BE  specific.     Errors  not  specifically  pointed  out,   as 

required  by  §  3207  of  the  Code,  will  not  be  considered  on  appeal.  Smith 
V.  James,  516. 

7.  Appeal  from  judgment  on  pleadings  in  equity:  assignment  of 

ERROR.  Where  the  action  was  in  equity,  and  all  the  allegations  of  fact 
in  the  petition  were  admitted  in  the  answer,  and  a  demurrer  to  the 
answer  was  sustained,  and  judgment  was  rendered  for  plaintiff  on  the 
pleadings,  and  the  appeal  is  from  such  judgment,  Md  that  no  assign- 
ment ot  errore  was  necessary  to  a  trial  de  novo  in  this  court.  {Early  v, 
Burt,  68  Iowa,  716,  followed.)    Heidlebaugh  v.  Wagner,  601. 

8.  Instructions  not  excepted  to.  Error  in  instructions  not  excepted 
to  is  no  ground  for  reversal.    Arneson  v,  Thorstad,  145. 

9.  Abstract  must  show  name  of  trial  judge.     Sec.  117  of  the  rules 

of  this  court,  adopted  December  16,  1886,  is  as  follows:  "In  all 
appeals  taken  in  causes  tried  after  the  Ist  day  of  January,  1887,  the 
abstract  therein  shall  be  so  prepared  as  to  show  the  name  of  the  judge . 
who  presided  at  the  trial.**  The  rule  not  having  been  complied  with  in 
this  case,  the  decision  of  the  court  is  withheld  until  an  amended  or  addi- 
tional abstract  is  filed  showing  the  name  of  the  trial  judge.  Kissinger 
V.  City  of  Council  Bluffs,  471. 

10.  Equity  case:  all  evidence  must  be  certified:  evidence  with- 
held BY  appellee.  When  a  trial  de  novo  is  desired  in  this  court,  all 
the  evidence  offered  below  must  be  certified.  And  it  makes  no  difference 
that  appellant  shows  by  affidavit  that  appellee  has  possession  of  certain 
documentary  evidence  which  he  refuses  to  furnish  for  the  purpose  of 
making  up  the  record ;  for  it  must  be  presumed  that  proper  and  timely 
application  to  the  trial  court  would  have  resulted  in  the  procurement  of 
the  documents.  (See  Loomis  v.  McKenzie,  48  Iowa,  416.)  Shear  v, 
Bnnkman,  698.  1 

11.  Mechanic's  lien:  evidence  wanting.     On  an  appeal  fromajudg-  , 
ment  foreclosing  a  mechanic's  lien,  this  court  cannot  say  that  the  amount 
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found  due  the  plaintiff  was  too  much,  when  all  the  evidence  on  that  point 
appears  not  to  have  been  brouf^ht  to  this  court.  Townaend  v,  JVeleh,  12B. 

^  12.  £yidbnce  KOT  MADB  OF  RECORD.    Where  it  appears  by  the  abstract of 

appellee,  which  is  not  denied,  that  no  report  of  the  evidence  taken  by  the 
I  snort-hand  reporter  was  ever  filed  in  the  court  below  in  any  form  what- 

;  ever,  this  court  cannot  consider  assifrnments  of  error  founded  upon 

/  ruling  of  the  court  upon  the  admission  and  exclusion  of  evidence. 

F$rri8  v,  Anderson,  420. 

13.  Trial  db  novo:  reporter's  notes  not  extended  in  tike.  Where 
the  reporter's  notes  were  not  extended  or  certified  to  by  him  within  six 

-'   .  months  of  the  rendition  of  the  decree  appealed  fiom^»hfJd  that  a  trial  de 

novo  could  not  be  had  in  this  court,  even  though  within  that  time  the 

-^ .  trial  jud^e  had  appended  his  certificate  to  the  notes,  statinf?  that  they 

contained  all  the  evidence  offered,  and  the  notes  so  certified  had  been 
filed  in  the  clerk's  office.  (Compare  Merrill  v.  Bowe,  69  Iowa,  653.) 
Wise  V.  Usry^lA, 

'»'■'■ 

,<    .  14.  Certifying  evidence:  time.    In  order  to  a  trial  de  novo  in  this  court, 

'  appellant  must  show  affirmatively  that  the  transcript  of  tne  short-hand 

reporter's  notes  was  properly  certified  within  six  months  after  the  entry 
of  the  jud(03ieiit  appealed  Irom.  {Merrill  v,  Bowe^  69  Iowa,  6o3,  fol- 
lowed.)   Moody  V,  Edwards^  456« 

15.  Trial  db  novo:  evidence  considered.  On  a  trial  de  novo  in  this 
court,  only  such  evidence  is  considered  as  is  competent  and  proper. 
Redhead  v,  Pratt,  99. 

16   :    ERROR  without   frejudice.    Where  the  trial   court   had 

granted  a  temporary  injunction,  but,  upon  the  hearing,  had  rightly  sus- 
tained a  demurrer  to  the  petition,  and  plaintiff  had  ai)pealed  and  filed  a 
supersedeas  bond,  whether  or  not  the  court  then  had  jurisdiction  to  dis- 
solve the  injunction  will  not  be  considered  on  appeal  to  this  court, 
becauRe,  when  the  demurrer  was  sustained,  defendants  were  entitled  to 
a  dissolution;  and,  since  the  cause  is  triable  anew  in  this  court,  sucJi  an 
'  order  must  be  entered  here,  and  the  dissolution  below,  whether  with  or 

without  jurisdiction,  was  without  prejudice.  Hatckeye  Ins.  Co.  v. 
Brainardf  130. 

17.  Less  THAN  $100:  questions  of  fact  not  detsrhinbd.    This  conrt 
^  has  jurisdiction  to  determine  only  questions  of  law  properly  certified 

for  that  purpose,  in  cases  involving  less  than  $100;  and  where  the  ques- 
tion certified  is  realljr  one  of  fact,  as  in  this  case,  (see  opinion,)  the 
appetd  must  be  dismissed  for  want  of  jurisdiction,  even  though  that 
pomt  is  not  raised  by  counsel.    Riddle  v,  Fletcher,  454. 

18.  Verdict  on  conflicting  evidence.  A  verdict  of  guilty  will 
not  be  disturbed  in  this  court  for  want  of  evidence  on  a  necessary 
point,  where  the  evidence  on  that  noint  is  in  conflict.  State  v,  McCahilL 
111. 

19.  Evidence  TO  support.  This  court  will  not  disturb  a  verdict  on  the 
ground  that  it  is  not  supported  by  the  evidence  on  a  material  point  in 
issue,  where  there  is  a  nur  conflict  in  the  evidence  on  that  point.  (See 
opinion  for  illustration.)  Upton  p.  Paxton,  295.  See,  also.  Criminal 
Law,  20,21;  Will. 

20.  Finding  of  court:  evidence  to  suppoiit.  As  this  was  an  action  at 
law,  and  there  was  not  wanting  evidence  tending  to  support  the  finding 
of  the  trial  court,  held  that  this  court  could  not  interfere  on  the  groond 
that  such  finding  was  not  supported  by  sufficient  evidence.  Moses  v. 
Peng  u  it,  611. 
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21.  Evidbngb:  error  without  puejudice.  Allegped  emors  in  the  admiB- 
sion  and  exclusion  of  evidence  will  not  be  further  considered  on  appeal, 
when  it  is  ascertained  from  the  whole  record  that,  if  made  as  alleged, 
they  could  not  baVe  prejudiced  the  appellant.    Id, 

22.  Error:  prbjudicb  presumed.  Where  an  error  haA  been  committed 
on  a  trial,  prejudice  will  be  presumed,  unless  the  contrary  affirmatively 
appears.    Reynold r  v.  City  of  Keokuk,  871. 

23.  Second  appeai*:  conclusiveness  op  ruling  on  first  appeal.  A 
ruling  made  on  a  first  appeal  of  a  cause  will  be  adhered  to  on  all  subse- 
quent appeals  of  the  same  cause,  whether  right  or  wrong.  And  so,  the 
conclusion  of  this  court,  announced  in  the  opinion  on  rehearing  on  a 
former  appeal,  (see  62  Iowa,  594.)  as  to  what  constitutes  a  conhict  of 
evidence  as  to  negligence  in  an  action  againsit  a  railway  company  for 
damages  for  a  fire  set  out  by  a  locomotive,  is  adhered  to  on  this  appeal, 
without  reconsideration.  (Adams  Co.  v.  Burlington  db  M,  R,  R'lf  Co,, 
55  Iowa,  94  followed.)    Babcock  v,  Chicago  dt  N.  W,  R'y  Co,,  197. 

24.  Duty  op  counsel  in  presentino  causes.  It  is  the  duty  of  counsel 
to  aid  the  court  in  acquiring  a  knowledge  of  the  facts,  and  an  under- 
standing of  the  principles,  upon  which  the  claims  of  the  parties  are 
based  in  each  case,  and  not  in  their  argument  to  confuse  the  facts  and 
principles  ot  several  similar  cases.  (Compare  Hooper  v.  Sac  Countj 
Bank,  ante.)     Guise  v.  Early,  283. 

25.  SATisFACTfON  OF  APPELLANT'S  CLAIM:  DISMISSAL.  Under  §  3212  of 
the  Code,  where,  subsequent  to  an  appeal  taken,  the  appellant's  claim 
is  satisfied,  the  appeal  must  be  dismissed.     West  v,  Fitzgerald,  306. 

26.  Prom  judgment  on  demurrer:  question  not  involved.  Where 
plaintiff  asked  that  defendants  might  be  enjomed  from  collecting  cer- 
tain fees  allowed  by  statute  to  a  justice  of  the  peace,  and  the  justice  had 
entered  into  a  contract  not  to  collect  such  tees  from  plaintiff,  but  a 
demurrer  was  sustained  to  the  petition  on  the  ground  that  the  contract 
was  void,  held,  on  an  appeal  from  the  judgment  on  demurrer,  that  the 
question  of  defendants  right  to  recover  in  the  suits  sought  to  be 
enjoined  did  not  arise,  and  could  not  be  considered.  Hawkeye  Ins,  Co. 
».  Brainard,  180. 

27.  Questions  which  become  immaterial.  Where  questions  involved 
in  an  appeal  become  immaterial,  on  account  of  the  method  in  which 
the  appeal  is  disposed  of,  they  will  not  be  considered.  (See  opinion  for 
illustration.)    Muir  v.  Miller,  585. 

28.  Instructions  supported  by  evidence:  pbesumpi^ion.  An  appel- 
lant who  fails  to  bring  the  evidence  before  this  court  cannot  be  heard  to 
complain  that  the  instructions  were  not  supported  by  the  evidence;  for 
it  will  be  presumed  that  there  was  evidence  supporting  the  instructions, 
unless  the  contrary  is  shown.    Id, 

29.  Conpltctino  rulinos  op  trial  court:  prbsumption  in  pavor 
op  last  ruling.  Where  the  instructions  of  the  court  proceeded  upon 
the  theory  that  there  was  evidence  on  a  certain  point,  and  a  special 
interrogatory  was  submitted  on  that  point,  but  the  jury  omitted  to 
answer  the  interrogatory,  and  plaintiff  moved  for  a  new  trial  on  that 
ground,  but  the  court  overruled  the  motion,  held  that  it  must  be  pre- 
sumed that  the  court,  upon  further  deliberation,  concluded  that  there 
was  no  evidence  to  justify  the  submission  of  the  question  to  which  the 
interrogatory  related,  and  that,  in  the  absence  of  the  evidence,  it  must 
be  further  presumed  by  this  court  that  the  last  conclusion  of  the  trial 
court  was  correct,  and  that  it  properly  overruled  the  motion  for  a  new 
trial.    Ameson  v.  Thorstad,  145. 
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30.  Useless  costs.    In  this  case,  althoug^h  the  judgment  is  affirmed,  ^et 
*"  halt*  the  cost  of  printintr  appellee's  amended  abstract  is  taxed  to  faim, 

because  it  contains  mucn  matter  which  was  fairly  abstracted  by  i^pel- 
lant.    Ketchum  v.  White,  198. 

81.  Effect  OP  PROCBDBNDO.    See  Criminal  Law,  2« 

See  Insurakce,  14. 

PRESCRIPTION. 
^  See  Adysbbb  Possession,  1 ;  Cities  and  Towns,  3, 5. 

PRINCIPAL  AND  AGENT. 
See  Agency. 

PRIORITY  OP  LIENS. 
See  Liens. 

PROBATE. 
1.  Obdbbs  iCADB  OUT  OF  couNTT.    See  Courts,  3. 

PROCEDENDO. 
1.  Effect  of.    See  Criminal  Law,  2. 

PROMISSORY  NOTE. 

1.  In  lieu  of  county  treasurer's  bond:  consideration.  Wheie 
the  county  treasurer  was  a  defaulter,  and  was  in  debt  to  the  connty,  his 
term  of  office  having  expired,  a  promissory  note  made  payable  to  the 
treasurer  of  the  county,  and  delivered  to  him,  upon  an  agreement  with 
the  supervisors  that  no  action  should  be  begun  on  the  official  bond  of 
the  defaulting  treasurer,  was  supported  by  a  good  consideration.  Sae 
County  V.  Hobhs,  69. 

2.  — — :  POWER  of  supervisors  to  accept.  The  board  of  saperna- 
ors  of  a  county  may,  under  the  sreneral  authority  j^iven  them  by  §§303 
and  917  of  the  Code,  accept  a  promissory  note  in  lieu  of  the  official 
bond  of  a  defaulting  treasurer.    Id. 

3.  :  parties  to  agreement:  presumption.    An  allegation  that  a 

piomissorT;  note  was  delivered  to  the  county  treasurer  upon  an  agree- 
ment that  it  should  take  the  place  of  the  late  treasurer's  official  bond, 
he  being  a  defaulter,  will  be  understood  as  an  averment  that  such 
agreement  was  made  with  the  board  of  supervisors,  the  only  party  com- 
petent to  enter  into  it  on  behalf  of  the  county.    Id, 

4.  Judgment  against  maker  and  indorser:  payment  by  indorsxb: 
subrogation.  Where  judgment  has  been  rendered  upon  a  promissory 
note  against  the  maker  and  one  who  indorsed  the  note  after  the  payee, 
and  such  indorser  pays  the  judgment  and  takes  an  assignment  thereof, 
to  himself,  it  is  not  thereby  extinguished,  but  he  is  suorc^^ted  to  the 
rights  of  the  judgment  creditor,  and  may  enforce  the  judgment  against 
the  property  of  the  maker.  vSee  opinion  for  extra-state  cases  cited 
and  for  Iowa  cases  distinguished.)    Schleisaman  v,  Kallenberg^  838. 

5.  Parol  to  contradict:  rulb  applied.  A  son  purchased  obtain  stock 
at  a  public  sale  held  by  his  father,  and  gave  his  note  for  the  stock,  upon 
the  delivery  of  the  same  to  him.    In  an  action  by  the  father  on  the 


INDEX.  831 

note,  the  fjon  sought  to  Hbow  that,  at  the  time  of  the  pale,  his  father 
told  him  that  he  might  buy  all  the  stock  he  wanted,  and  give  his  note 
for  it,  and  that  he  would  hold  the  note  simply  as  a  receipt  for  so  much 
money  as  an  advancement,  and  that  the  note  was  so  given  and  received. 
Held  that  this  evidence  was  not  admissible,  under  the  ruling  of  Dick- 
son r.  Harris^  60  Iowa,  727,  as  the  effect  of  it  was  to  show  that  the 
note  was  intended  for  a  receipt,  and  not  that  it  was  without  considera- 
tion.   Mason  v,  Mason^  457. 

6.  Mobtgage:  parol  to  change  capacity  of  maker.    The  note  and 

mortgage  declared  on  were  signed  simply  "  J.  B."  Held  that  he  could 
not  be  allowed  to  avoid  liability  by  showing  by  parol,  in  an  action  on 
the  note  and  mortgage,  that  he  was  acting  for  another,  and  that  it  was 
80  understood  at  the  time.  (See  opinion  for  authorities.)  Junge  v. 
Bowman,  648. 

7. :  PAYMENT  OP  interest:  pleading.    The  note  and  mortgage 

declared  on  showed  interest  overdue,  unless  the  same  had  been  paid. 
The  mortgage  provided  that  if  interest  was  not  paid  when  due  the 
whole  debt  should  be  due.  Plaintiff  alleged  that  the  debt  had  become 
due  by  a  failure  to  pay  interest.  Held  that  an  answer  admitting  the 
execution  of  the  note  and  mortgage,  and  generally  denying  the  other 
allegations  of  the  petition,  did  not  put  in  issue  the  allegation  that  he 
had  failed  to  pay  interest  due,  for  the  pavment  of  interest,  beuig  a  dis- 
charge of  a  contract,  must  be  specially  pleaded.    (Code,  2718.)    Id, 

See  Payments,  1,  2. 

PROX;iMATE  CAUSE. 
See  Personal  Injuries,  2;  Railroads,  9. 

PUBLIC  LANDS. 

1.  Railroad  GRANT :  when  company  entitled  to  land.  Plaintiff  claims 
title  to  the  land  in  question  under  act  of  congress  of  May  26, 1856,  granting 
to  the  state  of  Iowa  lands  in  aid  of  the  construction  of  certain  railroads, 
and  the  act  of  the  general  at^sembly  of  Iowa,  accepting  the  trust  and 
granting  said  lands  to  the  Dubuque  &  Pacific  Railroad  Company.  Bat 
the  railroad  company  was  not  entitled  to  the  land  upon  the  mere  survey 
and  staking  out  of  the  line  of  its  road,  nor  until  the  plat  of  the  survey  was 
filed  in  the  general  land  office  at  Washington;  (see  cases  cited  in  opin- 
ion;) and  until  it  became  so  entitled  the  land  was  open  to  pre-emption. 
And  since,  before  such  plat  was  so  filed,  the  defendant  had  obtained  a 

I  valid  pre-emption  right  upon  which  he  afterwards  procured  a  patent 
from  tne  government,  held  that  his  was  the  better  title.  Siottx  City  <t 
J.  F,  Town  Lot  dtLand  Co,  r.  Griffey,  505. 

RAILROADS. 

i 

• 

1.  Killing  OF  BRAKEMAN :  brakes  not  sufficiently  set:  negligence 
OF  conductor:  evidence  a  freight  train,  while  standing  at  a  station 
where  the  track  was  not  level,  stai-ted  down  the  track  and  collided  with 
some  detached  cars,  killing  a  brake  man  who  was  there  engaged  in  the 
discharge  of  his  duty.  When  the  train  so  started  the  conductor  was  in 
the  station  house  engaged  in  his  proper  business  there.  He  had  not 
himself  set  the  brakes  which  had  stopped  the  train,  and  had  no  reason 
to  suspect  that  they  were  not  sufficiently  set  to  hold  the  train  where  it 
had  been  stopped.  After  discovering  that  the  train  had  started,  there  was 
not  sufficient  time  for  him  to  stop  it  before  the  collision  occurred.  Held 
that  the  evidence  of  these  facts  did  not  tend  to  show  any  negligence  on 
the  part  of  the  conductor,  and  that  an  instruction  based  on  a  contrary 
theory  was  erroueoas.     Brady  v.  Burlington,  C.  R,  <t  N,  R*y  Co,,  53. 
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2.  Dbpectivkcar:  notice bttblephonb:  personal  injury:  evidence. 

Where  a  telephone  was  placed  in  defendant's  switch-yatti  for  the  very 
purpose  of  oommunicatinf?  with  the  office,  and  an  employe  who  had 
charffo  of  the  switch  crew  in  makings  up  trains  commanicated  by  such 
teleimone  to  the  office  the  fact  that  the  car  in  question  was  out  of  order, 
and  received  the  reply  from  some  one.  *'lf  she  will  hold  together,  send 
her  off/*  held,  in  the  absence  of  evidence  to  the  contrary,  that  it  must  be 
presumed  that  the  communication  was  made  to  and  answered  by  some 
one  having^  authority  to  (rive  directions  as  to  the  matter  inquired  about, 
and  that  evidence  of  such  communication  was  properly  admitted  agpainst 
defendant  in  an  action  based  on  a  personal  iiy* ury  caused  by  the  defec- 
tive car.  [Sbevbrs,  J.,  dissenting.]  Reed  r.  Burlington^  C.  R.  dt  N, 
R'y  Co,,  166. 

3.  -^ — :  PERSONAL  INJURY :  NOTICE:  INSTRUCTION.    In  such  case,  held 

that  the  head  switchman's  knowledge  that  the  car  was  defective  was 
notice  to  the  company;  and,  there  being  such  other  evidence  as  to  place 
the  fact  of  such  notice  beyond  dispute,  it  was  not  necessary  for  the  court 
to  instruct  the  jury  that  without  such  notice  the  defendant  would  not  be 
liable  for  the  injury  resulting  from  the  use  of  the  car.    Id. 

4.  Injury  to  brakeman:  violation  of  rule:   iMifATERiAL.    The  fact 

that  a  brakeman,  in  coupling  cars,  violates  one  of  the  rules  of  the  com- 
pany in  the  manner  of  doing  his  work,  will  not  defeat  his  recovery  for 
an  injury  caused  by  a  defect  in  one  of  the  cars,  where  it  appears  that  the 
injury  would  not  have  been  avoided  had  he  observed  the  rule.    Id, 

5.  Death  OF  engineer:  dangerous  track:  evidence:  declarations 

OF  section  foreman.  In  an  action  against  defendant  for  the  death 
of  an  engineer  on  account  of  a  defective  track,  held  that  evidence  of 
what  the  section  foreman  oF  the  track  at  the  place  where  the  accident 
occurred  said,  at  a  time  other  than  that  of  the  accident,  as  to  the  dan- 
gerous condition  of  the  track  at  that  point,  was  not  admissible  as  a  part 
of  tiie  res  gfstcB,  (see  cases  cited  in  opinion,)  nor  was  it  admissible  as 
the  expression  of  an  opinion,  for  the  question  was  not  one  admitting 
of  evidence  of  that  kind;  nor  was  it  competent  for  the  purpose  of  show- 
ing that,  as  section  foreman,  he  ha  I  notice  of  the  defect,  and  so,  through 
him,  the  company  should  be  deemed  to  have  had  notice  of  it,  for  he 
could  not  thus  bind  his  principal  by  admissions  not  within  the  scope  of 
his  authority,  nor  accompanying  any  act  which  he  was  authorized  to  do. 
But  notice  to  him  should  have  been  proved  by  calling  him  in  person,  or 
some  one  who  gave  him  notice,  or  neard  it  given  to  him.  Worden  v. 
Humeston  dt  S.  R'y  Co.,  201. 

6.  :  WAIVER  OP  negltqencb:  instructions  following  plead- 
ings. In  an  action  for  the  death  of  an  engineer  caused  by  a  defective 
track,  where  the  defendant  pleaded  that  he  had  full  knowledge  for  a 
long  time  of  the  condition  of  the  track,  and  yet  continued  in  defend- 
ant's employment  without  objection,  etc.,  and  the  <Sourt  instructed  the 
jury  that,  if  they  believed  from  the  evidence  that  the  decedent  hsAfidl 
knowledge  for  a  long  time  of  the  alleged  defects  in  the  track,  etc.,  they 
should  find  for  defendant,  held  that  defendant,  not  having  ask^  a  dif- 
ferent instruction  on  the  point,  could  not  complain  that  the  court  fol- 
lowed its  answer  in  the  use  of  the  words  •*full"  and  **  long."  on  the 
ground  that  decedent  could  have  waived  the  alleged  defects  without 
having  had /uZ/  knowledge  thereof  for  a  long  time.    Id, 

?•  Personal  injury:  defective  track:  waivbb.  In  an  action  against 
defendant  for  a  personal  injury  to  an  engineer,  the  court  instruc'^ed  the 
jury,  in  substanje,  thit  the  engineer  did  not  waive  the  defect  by 
remaining  in  the  compan}r*s  employment  without  objection,  after 
knowledge  of  the  defect,  if,  in  so  doing,  he  acted  as  an  ordinarily  pm- 


u 
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dent  man  woald  have  done  nnder  the  circunislances.  Held  error,  as 
it  iR  immaterial  in  sach  a  case  what  ordinarily  pnident  men  would  have 
done.    Id. 

8.  Injury  to  bmployb:  negligencb  of  co-employb:  code,   ^  1307. 

An  employe  of  a  railroad  company  whose  duty  it  is  to  assist  in  loadings 
and  unloading:  ^^vel  cars,  and  to  perform  any  other  service,  as  required, 
in  or  about  the  work  in  hand,  ana  to  ride  back  and  forth  on  the  cars 
between  the  ^ruvel  pit  and  tbe  places  where  the  gravel  is  distributed  on 
the  track,  is  a  person  employed  in  the  operation  of  the  road,  within  the 
meaningr  of  §  1307  of  the  Code,  which  gives  to  such  employes  a  remedy 
for  injuries  caused  by  the  negligence  of  co-employes.  (Compare  Deppe 
V,  Chicago,  R,  I,  dt  P  R*y  Co,,  36  Iowa,  52.)  Handelun  v.  Burling- 
ton, C.  R.  dt  iV.  R'y  Co.,  709. 

9.  :  PR0XIMA.TB  cause:  evidence.  Plaintiff  was  employed  by  de- 
fendant in  loading  and  unloading  gravel  cars.  While  working  in  front 
of  the  locomotive,  it  was  suddenly  put  in  motion,  and  he  went  to  the 
side  of  the  track  while  the  train  passed,  where  there  was  a  narrow 
space  between  the  train  and  a  bank  of  sand  about  eight  feet  high. 
While  the  train  was  passing,  a  quantity  of  sand  fell  upon  him  from  the 
bank,  forcing  him  against  the  moving  train,  so  that  he  was  run  over  by 
one  of  the  wheels  and  ii^'ured.  Held  that  he  could  not  recover  unless 
the  negligence  of  his  co-defendants  in  starting  the  train  was  the  prox- 
imate cause  of  the  injury;  and  that  whether  it  was  or  was  not  the  prox- 
imate cause  depended  on  whether  he  was  obliged  to  go  under  the  bank 
to  avoid  danger  from  the  moving  train,  and  whether,  if  he  was,  the 
bank  was  such  that  a  dangerous  fall  of  sand  was  reasonably  to  be 
apprehended;  and  that,  in  the  absence  of  evidence  on  these  points,  the 
court  should  have  ordered  a  verdict  for  defendant.    Id. 

10.  Horse  driven  into  cattle  guard:  evidence.  Where  one  of 
several  horses  on  defendant's  right  of  way  was  injured  by  falling  into  a 
cattle  guard,  and  there  wa«  evidence  tending  to  sbow  that  a  train  had 
passed  over  the  road  during  the  night  of  the  accident,  the  mere  fact 
that  the  tracks  of  the  horses  showed  that  they  were  going  fast,  both 
before  and  after  reaching  the  cattle  guard,  did  not  tend  to  prove  that  the 
horses  wore  driven  or  frightened  by  a  passing  train.  Moore  r.  Burling- 
ton d;  W.  Ky  Co.,  75. 

11.  SuppiciBNCY  op  cattle-guards:  injury  to  stock:  pacts  por 
JURY.  In  an  action  for  injury  to  horses  which  got  upon  the  track  over 
an  alleged  insuthcient  cattle-guard,  while  the  jury  might  not  infer  the 
insufficiency  of  tbe  cattle-guaril  from  the  fact  that  the  horses  passed 
over  it  by  stepping  between  or  upon  the  cross-ties,  and  the  further  fact 
that  cattle-guards  somewhat  diff-^reatljr  constructed  were  in  use,  yet 
they  might  properly  consider  such  facts,  in  connection  with  other  facts 
shown  by  the  evidence  concerning  the  construction  of  the  cattle-guard 
in  question,  in  determining  tJie  question  of  its  sufficiency.  Titnins  v. 
Chicago,  R.  /.  dS;  P.  R'y  Co.,  94. 

12.  Injury  to  stock:  contributory  negligence:  horses  at  large: 
qubstion  poii  JURY.  In  an  action  for  injury  to  horses  whioh  came 
upon  defendant's  track  over  an  alleged  insufficieot  cattle-guard,  in  a 
county  where  the  herd  law  was  in  forca,  it  appaared  that  plaintiff  had 
been  plowing  with  the  horses  in  question  till  about  seven  o  clock  p.  m., 
when  he  came  home,  and  turned  the  horses  into  a  small  lot  where  there 
was  some  grab's,  intending  to  leave  them  there,  before  feeding  them, 
while  he  ate  bis  supper.  There  was  an  opening  in  the  fence  of  the  lot  for  a 
gate  or  bars,  and  across  this  opening  plaintiff  placed  a  pole  about  four 
feet  from  the  ground,  which  was  probably  pushed  down  by  the  horses, 
and  they  escaped  into  the  highway,  and  thence  got  upon  the  track.  Held 
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that  it  was  for  the  jury  to  say  whether  the  horses  should  be  regarded  as 
remainioj?  at  larire  when  they,  under  the  circumstances,  were  turned 
into  the  lQt«  and  whether  plaintiff  was,  in  that  respect,  guilty  of  contrib- 
utory negligence.    Id. 

suFFicrsNCT  OF  FENCE:  OATS:  QUESTION  FOR  JUBY.     In  an 


action  against  defendant  for  the  value  of  cattle  which  went  from  plain- 
tiff *s  pasture  upon  defendant's  track,  through  a  gate  in  defendants 
fence,  and  were  Killed,  held  that  it  was  not  negligence,  as  a  matter  of 
law,  that  the  gate  was  so  constructed  as  to  swing  toward  the  track,  and 
that  it  was  fastened  with  a  hook  on  the  side  toward  the  pastare,  but  that 
the  insufficiency  of  the  gate  and  of  its  fastening  was  a  question  for  the 
jury:  and  that  their  finding,  which  had  at  least  some  support  in  the  evi- 
dence, could  not  be  disturbed  on  appeal.  Payne  r.  KanscLS  City^  St,  J, 
dt  C.  B,  R'y  Co.,  214. 


14. 


:  WHAT  CONSTITUTES  WANT  OF  fence:  DOUBLE  DAMAGES.  Sec- 
tion 1289  of  the  Code,  allowing  the  recovery  of  double  damages  for  stock 
killed  by  railroads  by  reason  of  the  want  of  a  fence,  applies  to  cases  where 
the  fence  is  insufficient,  as  well  as  where  there  is  no  fence,  and  in  this 
case,  held  that  the  rule  applied  to  a  case  where  the  stock  izot  on  the  track 
through  a  defective  gate  in  deiendant's  fence.    Id. 


15. :  syidbncb:  manner  of  hanging  gate.     In  such  action  the 

defendant  was  not  prejudiced  by  the  testimony  of  one  of  plaintiff's  wit- 
.  nesses  to  the  effect  that  there  was  nothing  to  prevent  the  hanging  of  the 
gate  on  the  inside  of  the  field,  since  the  court  instructed  the  jury  that 
defendant  had  the  right  to  bang  it  on  either  side.    Id. 


16. 


:  evidence  TO  EXPT^AiN  OPENING  OF  GATE.    It  was  proper,  in 

such  case,  to  allow  plaintiff  to  show  that  there  were  calves  on  the  other 
side  of  the  right  of  way  belonging  to  the  cows  that  were  killed,  as  such 
testimony  would  tend  to  show  that  the  gate  was  opened  by  the  cows. 
Id. 


17. 


:  EVIDENCE  OF  INSUFFICIENCY  OF  LIKE  FASTENINGS.      In  SUCh 

case,  it  was  not  error  to  allow  testimony  tending  to  show  that  other  like 
fastenings  had  proved  iuRufficient  in  practice,  since  the  court  chargt^d 
the  jury  that  before  such  evidence  could  be  considered  it  must  appear 
that  the  ^steningd  were  not  only  alike,  but  that  the  manner  in  which 
they  were  put  on,  and  in  which  the  gates  were  hung,  was  in  all  respects 
the  same.    Id, 


IS. 


:  EVIDENCE   OF   SUFFICIENCY   OF   UKB    FASTENINGS.     In    SUCh 

case,  defendant  could  not  escape  liability  by  showing  that  the  fastening 
in  question  was  like  those  in  general  use,  and  evidence  to  that  effect  was 
properly  excluded,  where  there  was  no  olfer  to  show,  also,  that  those  in 
general  use  had  been  applied  to  the  gates  in  the  same  way,  and  that  the 
gates  had  been  hung  in  the  same  way,  and  that  all  the  material  circum- 
stances had  been  the  same,  and  that  they  had  proved  in  practice  to  be 
sufficient.    Id. 


19. 


:  INSTRUCTIONS  AS  TO  DEFENDANT'S  LIABILITY.   In  SUCh  Case  the 

court,  instructing  the  jury  as  to  defendant's  liability,  stated  that  the 
main  questions  were,  whether  or  not  the  fastenings  on  the  gate  were 
safe  and  reasonably  sufficient  for  their  purpose,  and,  if  not,  whether 
plaintiff's  cattle  got  upon  the  track,  and  were  injured,  by  reason  of  such 
insufficiency;  and  whether  the  fastenings  were  such,  and  put  on  in  such 
a  place  and  in  such  a  way,  as  a  man  of  usual  and  ordinacy  prudence 
would  consider  safe  and  sufficient  for  the  purpose  in  that  place.  Held 
that  these  instructions  were  correct,  and  that  others  given  in  harmony 
with  these  were  without  objection.    Id. 
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20.  Nboliobnt  firbs:  plbadiko:  tnstbuctionb.  In  an  action  against 
a  railroad  company  for  damages  caused  by  fire  from  a  locomotive,  an 
allegation  that  the  defendant  permitted  the  engine  to  be  oat  of  repair, 
and  carelessly  and  negligently  ased,  does  not  raise  an  issue  as  to  the  com- 
petency and  skill  of  the  engineer  and  fireman,  and  hence  the  coai-t  was 
not  justified  in  submitting  to  the  jury  the  question  whether  the  engin- 
eer and  fireman  were  unskilled.  [Bbck,  J.,  dissentinff,}  Babcock  v. 
Chicago  db  N.  W.  R'y  Co:,  197. 

21.  Firbs  fboic  bnginbs:  flbadino:  neoltobncb.  When  damage  is 
done  by  fire  from  a  railroad  locomotive,  negligence  is  presumed,  under 
^  1289  of  the  Code;  (3ee  Small  v.  Chicago,  H.  L  dtP.  R'y  Co.,  50 
Iowa,  841 ;)  and  in  an  action  to  recover  such  damages  it  is  not  neces- 
sary to  allege  that  the  company  was  negligent  Rose  v.  Chicago  <&  N. 
W.  R'y  Co.,  625. 

22.  Wheat  destroybd  on  track:  nature  of  liability:  instruc- 
Tioi^s.  In  an  action  against  railroad  companies  for  the  value  of  wheat 
carried  by  them  and  (^stroyed  on  track  ov  fire  after  reaching  its  des- 
tination, the  defendants  complained  that  the  court  in  its  instructions 
held  them  to  strict  liability  as  common  carriers,  and  took  from  the  jury 
all  questions  as  to  their  liability  as  warehonsemen.  But  held  that  there 
was  no  error  in  this,  because  the  court  plainly  instructed  the  jury  that, 
if  the  car  was  put  in  a  proper  place  for  unloading,  there  was  no  liability 
on  any  ground.  Independence  Mills  Co.  v.  Burlington,  C.  R.  at  N.  R'y 
Co.,  535. 

23.   As    CARRIERS    OF    WHEAT:    WHEN  DUTT  OF    CARRIER  CEASES.      The 

duty  and  liability  of  a  railroad  company  as  a  carrier  of  wheat  in  bulk, 
not  designed  to  be  placed  in  the  company's  warehouse,  does  not  cease 
until  it  nas  placed  the  car  containing  the  wheat  in  such  a  position  at 
the  place  of  destination  that  it  can  safely,  and  with  a  reasonaole  degree 
of  convenience,  be  unloaded  by  the  consignee.  The  car  of  wheat 
involved  in  this  case  having  been  placed  where  it  could  possibly  be 
unloaded,  but  not  with  convenience,  and  havhig  been  destroyed  by  fire 
while  in  such  place,  held  that  the  transporting  companies  were  liable 
as  carriers  to  the  owners  of  the  wheat.    Id. 


24.  :    LOSS  BY  FIRE:    PLEADINO:    CARRIERS    JOINTLY    LIABLE.      A 

contract  was  made  with  one  of  the  railroad  companies  defendant  for 
the  shipment  of  a  Cir  of  wheat  by  way  of  its  line  and  another  des- 
ignated road,  but,  in  violation  of  the  contract,  it  was  shipped  by  the  road 
of  the  other  defendant  herein,  and  by  it  hauled  to  its  destination,  where 
it  was  humed  while  yet  in  the  hands  of  the  carriers.  The  petition  aver- 
red, along  with  the  other  facts  in  the  case,  that  the  wheat  was  lost  or 
destroyed  while  in  possession  of  th?  last  carrier,  and  the  evidence  jus- 
tified the  conclusion  that  the  defendants  were  jointly  interested  in  the 
contract  of  shipment.  Held  that  the  pleadings  and  evidence  warranted 
a  judgment  against  both  defendants.    Id. 

25.  Liability  for  honey  of  passenger  lo9T  on  sleeping  car.  Plaint- 
iff and  his  sister  were  the  only  passengers  on  defendant's  sleeper. 
Plaintiff,  when  he  entered  the  car,  nad  $503  in  bills  in  an  envelope  in 
his  overcoat  pocket  Soon  afcer  entering  the  car,  he  took  off  his  over- 
coat and  gave  it  to  the  porter,  leaving  the  money  in  the  pocket,  and  the 
porter  hung  it  in  plaintiff*s  berth.  Shortly  after  this  the  car  was 
derailed  and  thrown  upon  its  side.  It  took  fire,  but  the  fire  was  soon 
extinguished.  After  plaintiff  had  made  his  way  out  of  the  car,  he  told 
the  brakeman  and  the  porter  that  his  overcoat  was  in  the  car,  with  f  500 
in  the  pocket,  and  that  had  he  tried  to  enter  the  car,  but  that  the  porter 
had  prevented  him ;  but  the  porter  and  brakeman  both  denied  that  they 
had  prevented  him.  When  the  coat  was  delivered  to  him,  the  money  was 
gone.    There  was  no  evidence  that  plaintiff  had,  before  the  accident, 
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notified  any  of  the  defendant's  employes  that  be  was  carryinflr  the  money, 
nor  that  he  had  paid  for  the  risk  of  its  cjirriasre,  or  that  any  of  defend- 
ant's employes  had  any  authority  to  assume  any  risk  concerning  it,  or 
that  any  of  them  had  taken  the  money.    Held — 

(1)  That  plaintiff  carried  the  money  at  his  own  risk,  so  far  as  the  act^ 
of  third  persons,  or  even  ordinary  negligence  on  the  part  of  the 
defendant,  or  its  employes,  was  concezned.  (See  cases  cited  in 
opinion.) 

(2)  That  the  occurrence  of  the  accident,  and  the  alleged  notice  to  the 
porter  and  brakeman,  put  no  liability  on  defendant  which  did  not 
t)efbre  exist. 

(3)  That  if  plaintiff  relied  upon  gross  negligence  of  the  defendant  as 
a  ground  of  liability,  on  the  theory  that  there  was  a  gratuitous 
bailment,  he  was  bound  both  to  aver  and  prove  such  gross  negli- 
gence, and  the  burden  was  not  on  defendant  to  negative  it.  Hillis 
V,  Chicago,  It  L  db  P.  Kij  Co,,  228. 

w 

26.  Coal  chute:  nuisance:  damages.  A  person  whose  lot  does  not 
abut  on  the  ri.^ht  of  way  of  a  railroad,  and  whose  dwelling  house  is 

'  •  ninety-three  feet  from  a  coal  chute  on  the  right  of  way,  cannot  recover 

damages  of  the  railway  company  on  account  of  the  annoyance  occas- 
ioned to  him  by  dust  and  smoke  from  the  coal  chute  blowing  upon,  in 

,   ' '/  and  around  his  house,  and  by  the  noises  arising  from  the  operation  of 

the  chute, — ^there  being  no  complaint  that  the  chute  is  carelessly*  con- 
structed or  improperly  operated.  (See  opinion  for  authorities  cited.) 
-    .  Dunsmore  V.  Central  iowa  R' y  Co.,  IS2» 

27.  Private  crossings:  use  of:  notice  to  subsequent  purchasers. 
Ttie  purchaser  of  a  railroad  (at  judicial  sale  in  this  case)  is  bound  to 
take  notice  of  the  rights  of  land-owners  along  the  line  to  private  cross- 

i  ings,  cattle- ways,  etc.,  in  use  by  them  under  contract,  oral  or  otherwise, 

with  the  company  which  builc  the  road,  and  cannot  interfere  to  destroy 
or  impair  such  rights.    Sivan  v,  Burlington,  C.  R*  <t  N.  R*g  Co.,  650. 

28.  On  city  streets:  damages  to  abutting  lot  owners:  statute  of 
LIMITATIONS.    Au  actiou  against  a  railway  company  for  damages  to  the 

'  owner  of  a  city  lot,  on  account  of  the  construction  of  the  railroad  upon 

the  street  on  which  the  lot  abuts,  does  not  involve  title  to  r^  estate  by 
adverse  possession,  but  is  simplv  an  action  for  damages  provided  by 
statute  in  such  cases;  (see  Code  ^  464;)  and  such  action  is  barred  in  five 
years  after  it  accrues.  {Merchants*  Union  Barb-wire  Co,  v.  Chicago,  R, 
L  d'  P.  R*g  Co,,  70  Iowa,  105,  distinguished.)  Pratt  v,  Des  Moines  N. 
W.  R'y  Co,,  249. 

29. :  :  waiver:  action  by  grantee.     Where  in  such  case 

the  person  who  owns  the  lot  before  and  at  the  time  the  railway  is  built 
on  the  street  consents  to  its  building  and  waives  his  right  to  damages, 
neither  he  nor  his  grantee  can  afterwards  revoke  the  license  so  uv^en^ 
though  given  by  parol  only,  and  set  up  a  claim  for  such  damages.  (Com- 
pare Cook  V,  Chicago,  B,  dt  Q,  K\i  Co.,  40  Iowa,  4:>1,  and  Irish  t,  Bur- 
lington <£r  S.  FT,  R'y  Co.,  U  Id,,  380.)    Id. 

30.  — ; — :  :  assignment  by  conveyance  of  lot.     One  who  has 

a  right  of  action  against  a  railway  company  for  damages  to  his  city  lot 
on  account  of  the  building  of  a  road  on  the  adjacent  street,  does  not 
transfer  his  right  of  action  by  conveying  the  lot  to  another  by  warranty 
deed  after  the  road  is  built  and  in  operation.    Id. 

31.  Taxes  in  aid  of:  kepeal  of  statute:  lease  of  road.  Where  a  tax 
was  voted  in  aid  of  a  proposed  railroad,  but  the  statute  nnder  which  it 
was  voted  was  repealed  before  the  levy  was  made,  and  the  company  in 
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whose  fdvor  the  tax  was  voted  had  not,  prior  to  the  repeal,  expended  any 
money  in  reliance  upon  the  tax  in  constructing  the  road,  and  never  did 
construct  it,  but  transferred  it  by  a  perpetual  lease  to  another  company, 
which  did  construct  it,  but  there  was  no  assignment  or  transfer  of  the 
tux  to  such  other  company,  and  it  does  not  appear  that  such  company 
constructed  the  road  relying  upon  the  tax,  held  that  the  collection  of  the 
tax  was  properly  enjoined.  (Burgess  v.  Mabin,  70  Iowa,  633,  distin- 
guished.)   Barthel  v.  Meader,  12d. 

32.  :  illegal:  payment  to  treasureb:  recovery.    One  who  has 

paid  to  the  county  treasurer  a  tax  in  aid  of  a  railroad,  which  is  after^ 
wards  declared  to  have  been  illegal  and  non-collectible,  is  not  entided, 
in  an  action  against  the  county,  to  a  judgment  in  the  nature  of  an  order 
requiring  the  county  to  direct  the  treasurer  to  repay  the  tax  out  of  the 
fund  remaining  in  his  hands,  or  to  direct  the  supervisors  to  issue  an 
order  to  the  treasurer  to  that  effect;  (compare  Barnes  v.  Marshall  Co.^ 
56  Iowa,  20;)  but  his  remedy  is  by  mandamus  against  the  treasurer,  or 
supervisors,  or  both,  to  compel  them  to  do  their  duty  and  return  the  tax 
illegally  collected.    (See  Code,  §  870.)    Eyerly  v.  Jasper  County ^  149. 

33.  :   :    suppiciency  op  notice:    completion  op  road: 

DESIGNATION  OP  TERMiNL  Where  the  notice  for  an  election  on  the 
question  of  voting  a  tax  in  aid  of  a  railroad  provided  that  the  company 
to  be  aided  should,  by  a  designated  time,  have  its  line  of  railroad  ironed, 
and  cars  running  thereon,  '*  from  the  south  Imeof  said  Hancock  countv, 
Iowa,  via  Gamer,  to  a  connection  with,  or  crossing  of,  the  M.  &  St.  L. 
Railroad,''  hsld  that  this  was  a  sufficient  designation  of  the  points  to 
which  the  road  should  be  ** fully  completed,  within  the  meaning  of 
Chap.  123.  §  2,  Laws  of  1876;  following  Barges  v.  Mabin,  70  Iowa,  6:>3;) 
the  words  **  fully  completed ''meaning  only  that  the  road  should  be 
constructed  and  the  cars  running  thereon  for  the  purpose  of  carrying 

Sassengers  and  freight.  {Allard  v.  Gaston,  70  Iowa,  731,  distinguished.) 
^arish  v.  Cedar  Rapids,  I.  F.  dt  N.  W.  R'y  Co.,  556. 

34.  DuBuquE  *  pagipic  b*y  go.:  when  entitled  to  land  obant.    See 
Pubhc  Lands,  1. 

35.  Right  of  way.    See  Riparian  Rights,  3,  4. 

RATIFICATION. 
See  Agency,  L 

REAL  ESTATE. 
See  Land. 

RECEIVER. 

1.  Compensation:  who  pays.  It  is  a  general  rule  that  the  compensation 
of  a  receiver  is  taxable,  not  to  the  parties,  but  is  taken  from  the  fund 
in  controversy  between  the  parties;  (see  Radford  v.  Folsom,  55  Iowa, 
276  ;j  and  in  this  case,  which  was  a  proper  one  for  a  receiver,  and  in 
which  the  court  appointed  a  person  agreed  on  by  all  the  parties,  and  no 
additional  expense  was  incurred  by  the  appointment,  held  that  it  was 
error  to  tax  a  portion  of  his  compensation  to  plaintiffs,  simply  because 
he  was  appointed  upon  their  petitioxl  and  they  did  not  recover  all  that 
they  claimed.  {French  v.  Gifford,dl  Iowa,  4'^,  distingoished.)  Jaf- 
fray  v,  Raab,  330. 

RECORDING  OF  INSTRUMENTS. 
See  Chattel  Mortgage,  4;  Deed,  2;  Mortgage,  5. 
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1.  Successive  exbcutiox  sales.    Defendant's  property  was  sold  under 

execution,  and  about  eleven  months  later  it  was  sold  under  another  exe- 
cution issued  on  a  different  judgment.  Held  that  he  was  entitled  to 
redeem  from  both  sales  by  paying  to  the  clerk,  within  a  year  from  the 
date  of  the  first  one,  the  two  amounts  for  which  the  property  had  been 
sold,  with  interest  on  each  from  the  day  of  sale.  Harrison  v.  yVilmer- 
ing,  727.      ' 

2.  FitOM  icouxoAOR  FORECLOSURES.    See  Mortgages,  4,  6,  8, 10. 

3.  Fro.\c  tax  balks.    See  Tax  Sale  and  Deed,  passim, 

REMOVAL  OF  CAUSES. 

1.   To    FEDERAL    COURT:    FEDERAL    QUESTION!    TAXATION   OF   NATIONAL 

BANKS.  The  fact  that  the  laws  of  the  state  prescribed  the  same  rale  for 
the  taxation  of  national  banks  as  that  laid  down  by  the  statute  of  the 
United  States,  does  not  defeat  the  jurisdiction  of  the  federal  courts  to 
construe  the  federal  statute  in  a  cause  arising  within  the  state,  and  in 
such  case,  where  the  amount  involved  is  sufficient,  and  the  law  has 
otherwise  been  complied  with,  a  removal  should  be  granted.  Richards 
9.  Town  of  Bock  Rapids,  77. 

RES  ADJUDICATA. 
See  Former  Adjudication. 

RES  GESTiE. 
See  Railroads,  5. 

RIGHT  OF   WAY. 
See  Railroads,  28-30;  Riparian  Rights,  3,  4. 

RIPARIAN    RIGHTS. 

1.  Navigable  river  as  boundary:  change  with  high  water  mark. 

Bv  act  of  congress  of  August  8,  1846,  the  Des  Moines  river  at  the  city 
of  Ottumwa  was  declared  to  be  a  navigable  stream,  and  its  banks  were 
meandered  when  the  original  government  surveys  were  made.  But  that 
act  was  rej)ealed  January  20,  1870.  Such  repeal,  however,  did  not 
invest  riparian  owners  with  title  to  the  middle  of  the  stream,  but 
their  titles  continued  to  be  bounded  by  the  ordinary  hi^h-wflter  mark; 
and  when  the  high- water  mark  was  changed  oy  the  erosion  of  the  bank, 
the  boundiuy  changed  with  it.  Hence,  wnere  a  part  of  a  lot  adjacent 
to  the  stream  had  washed  away,  exposing  a  ledge  of  rock  below  high- 
water  mark,  the  owner  of  the  lot  did  not  own  the  ledge,  and  could  not 
recover  for  stone  quarried  therefrom.  (See  opinion  for  cases  cited.) 
Steele  v.  Sanchez,  65. 

2.  Navigable  river  declared  not  navigable:  titlk  to  bed  op 

RIVER  not  changed.  Owners  of  land  bounded  by  the  Des  Moines 
river  when  it  was  in  law  a  navigable  stream  had  no  title  beyond  ordinary 
high- water  mark,  but  the  title  to  the  whole  bed  of  the  river  was  in  the 
state;  and,  after  the  river  had  been  declared  not  navigable  by  act  of 
congress,  this  did  not  extend  the  title  of  the  riparian  owners  beyond  the 
high-water  mark.  (See  cases  cited  in  opinion.)  Chicago,  B,  dt  Q,  R'y 
Co.,  V,  Porter,  426. 

3.  Railroads:  right  of  way  over  bed  op  navigable  stream:  re- 

vision OP  1863,  §  1:528.    Under  §  1828  of  the  fievisipn  of  1860,  a 
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railroad  (company  was  authonzed  to  appropriate  to  its  use  for  a  road  bed, 
wiihout  paj'ment  of  damages,  so  mucli  of  the  bed  of  a  navigable  stream 
as  was  required  for  its  necessary  use  and  convenience;  (See  Tomlin  v. 
Dubuque,  B,  dt  M,  R^y  Ca.,  82  Iowa,  106,)  and,  where  land  was  so  appro- 
hated,  the  corporation  was  entitled  to  hold  and  posseas,  as  against  the 
claim  of  riparian  owners,  all  the  land  covered  by  its  embankments.    Id. 

TITLE  BY  ACCRETION.    Where  a  railroad  company  has  lawfully 


built  its  embankment  in  the  bed  of  the  river,  below  the  ordinary  high- 
water  mark,  and  the  high  water  mark  is  changed  to  the  further  side  of 
the  embankment,  the  riparian  owner  cannot  claim  title  out  to  the  last 
named  high-water  mark,  on  the  ground  that  his  boundary  has  been 
changed  by  accretion.    Id, 

ROBBERY. 

See  Cmif  iNAL  Law,  33-40. 

SALES. 

1.  False  rbprbsentations:  warranty.  Where  the  vendor  fully  under- 
stands the  chanicter  and  value  of  the  thing  oifered,  and  he  knows  that 
the  vendee  has  no  information  whatever  thereof,  and  the  sale  is  made 
wholly  upon  the  representations  of  the  vendor,  such  representations  will 
amount  to  a  warranty.  (See  opinion  for  authorities.)  Ormsby  v.  Budd, 
80. 

3.  Warranty:  action  for  breach:  return  op  property.  An  action 
may  be  maintained  on  a  warranty  without  a  retura  of  the  property  by 
the  purchaser.    Storrs  v.  Emerson,  3^0. 

3.  :  PATENT  AND  LATENT  DBPBCT8.    A  general  Warranty  does  not 

u<9ually  extend  to  defects  apparent  on  simple  inspection,  requiring  no 
skill  to  discover  them,  nor  to  defects  known  to  the  buver;  but  the  war- 
i-anty  may  be  so  expressed  as  to  protect  the  buyer  against  consequences 
growing  oat  of  a  patent  defect.  Accordingly,  held  that  an  express  war- 
ranty a.^ainst  all  unsoundness  of  a  horse  protected  the  buyer  against 
defects  arising  from  disease  of  the  kidneys  or  spine,  where  these  defects 
were  not  apparent  to  the  eye,  although  symptoms  of  the  disease  were 
apparent,  but  not  known  to  the  buyer  as  such.    Id. 

4.  :  INSTRUCTION  AS  TO  ISSUE  NOT  RAISED.     Where  a  warranty  cov- 


ered several  points,  but  the  action  was  founded  on  a  breach  in  one  point 
only,  held  that  it  was  error  to  instruct  the  jury  that  they  must  find  a 
breach  as  to  both  points  in  order  to  enable  plaintiff  to  recover.    Id. 

5.  Sale  op  cattle:  palse  weights:  estoppel  by  payment:  settle- 
ment: consideration:  evidence.  Plaintiff  sold  to  defendant  cer- 
tain cattle  for  shipment  to  Chicago,  to  bo  paid  for  according  to  their 
weight  at  J.,  upon  delivery  there.  The  cattle  were  delivered  and  weighed 
and  paid  for  according  to  weight,  but  plaintiff  protested  that  the  weight 
was  much  too  light,  and  it  was  agreed,  in  settlement  of  this  controversy, 
that  defendant  should  pay  for  the  cattle  according  to  their  wei&^ht  at 
Chicago,  according  to  the  weigh-bills  received  there.  These  weigh-bills 
showed  that  the  weight  at  J.  was  too  light,  and  this  suit  was  brought 
to  recover  for  the  difference.    Held-^ 

(1)  lliat,  although  the  original  contract  was  for  the  delivery  of  the 
cattle  at  J.,  and  for  payment  as  per  weight  there,  yet  it  did  not  bind 
plaintiff  to  accept  false  weights. 

(2)  That  payment  according  to  the  false  weight  did  not  estop  plaintiff 
from  recovering  for  the  difference  between  the  false  and  true  weight. 
(Adams  v.  Morton^  37  Iowa,  255.) 
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(3)  That  the  controversy  as  to  the  weight  was  a  proper  subject  for  set- 
tlement by  the  agreement  to  accept  the  weight  at  Chicago,  and  that 
that  agreement  was  not  without  consideration. 

(4)  That  under  the  new  contract  plaintiff  was  not  bound  to  prove 
either  the  incorrectness  of  the  weight  at  J.,  nor  the  correctness  of 
that  at  Chicago.    Nelson  v,  Hagen,  705. 

See  CoNTiiACT,  5,  6;  Intoxicating  Liquors,  1-3. 

SCHOOLS.     . 

1.  Removal  op  school- house:  decision  op  state  buperintendent: 
MANDAMUS.  Where  a  petition  for  the  removal  of  a  school -house  is 
carried  by  appeal  to  the  superintendent  of  public  instruction,  his  decis- 
ion is  final,  (Code,  §  1835,)  and  mandamus  will  lie  to  compel  obedience 
thereto  on  the  part  of  the  school  directors.  (See  opinion  lor  cases  fol- 
lowed and  distinguished.)    Newhy  v.  Free,  379. 

2.  Illegal  change  of  school-house  site:  remedy.  Concedinar  that 
'?i[\ ;  '  the  school  directors  in  this  case  acted  illegally  in  purchasing  a  new  site 
t'"*;-^  for  a  school-house^  and  in  expending  money  in  erecting  a  house  on  the 
;  ];  \  site,  ^'et  held  that,  in  the  absence  of  any  fraudulent  intent  on  their  part, 
S;?,;*' .  a  resident  tax- payer  of  the  district  could  not,  as  relator,  maintain  an 
I.''  action  in  the  name  of  the  district  against  the  directors  to  recover  a  per- 
:vt  .;  sonal  judgment  for  the  money  so  expended;  certainly,  at  least,  not  with- 
■_•.  *  out  fir.-^t  making  a  demand  on  the  proper  officers  of  the  district  to  bring 

sach  action;  r? /so,  that  he  could  not  enjoin  the  further  expenditure  of 
money  to  ft^nce  the  siie  so  purchased,  nor  ask  the  courts  to  require  the 
board  to  relocate  the  house;  but  that  his  remedy  was  by  appeal  from  the 
action  of  the  directors  to  the  county  superintendent.  Ind.  Dist,  of 
Center  v.  Gookin,  387. 


3.  School  directors:   refusal  to  act  on  proposed   change   of 
ii  '  boundaries:  mandamus.    The  plaintiff  district,  to  which  the  defend- 

,.*  ,  ant  district  ibrmerly  belonged,  proposed,  in  due  form,  to  the  defendant 

district  a  change  of  boundaries.  The  directors  of  the  defendant  dis- 
trict having  failed  and  refused  to  take  any  action  whatever  on  the  prop- 
psition,  held  that  mandamus  would  lie  to  compel  them  to  act.  (Cooi- 
pare  Hightower  v,  Ocerhaulser^  65  Iowa,  347.)  Dist,  Ticp,  of  Eden  r. 
Ind.  Di'sL  of  Templetony  687. 

SEDUCTION. 

1.  Evidence:  period  op  gestation.  The  ordinary'  period  of  gestation 
in  the  human  family  may  be  shown  as  a  fact  raising  a  slight  natural 
hiference  as  to  the  time  when  a  child,  born  on  a  certain  dace,  was  begot- 
ten; but  such  inference  is  by  no  means  conclusive,  even  in  the  absence 
of  evidence  that  the  child  was  premature  from  sickness,  accident  or 
other  cause.    State  v,  Richards^  17. 

2.  Instructions:  reference  to  adult  prosecutrix  as  a  girl. 
Where  the  prosecutrix  in  a  seduction  case  was  shown  to  have  been 
twenty-four  years  old  at  the  time  of  the  alleged  seduction,  it  was  objec- 
tionable for  the  court  in  its  charge  to  make  frequent  reference  to  her  as 
•*  the  girl;  "  but,  as  her  real  age  was  before  the  jury,  no  prejudice  can 
be  presumed  from  the  strained  use  of  the  words.    Id, 

3.  Evidence:  coharitation:  prior  intimacy.  One  cannot  be  found 
guilty  of  seduction  on  the  uncorroborated  testimony  of  the  prosecutrix 
alone;  and  such  corroboration  is  not  found  in  the  prior  intimacy  of  the 
parties,  whei*e  the  only  evidence  of  sach  intim^icy  is  that  they  lived  in 
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the  same  family  for  more  than  a  year,  and  that  during  that  time  the  . 
.  defendant  escorted  the  prosecutrix  once  to  church,  and  once  to  an  enter- 
tainment at  a  public  hail.    Id. 

4.  Evidence  insufficient  to  establish.    The  evidence  in  this  case 

considered  (see  opinion)  from  which  it  appears  that  plaintiff  was 
informed  b^  defendant  before  the  alle^d  seduction  was  accomplished 
that  his  object  in  visiting  her  was  to  procure  sexual  intercourse,  and 
that  she  was  induced  to  yield  to  him,  not  by  any  false  promise,  nor  by 
flattery,  nor  by  artifice  or  deception,  but  because  he  stated  that  if  she 
did  not  yield,  he  would  abandon  het  and  go  with  otber  women.  Held 
that  this  evidence  was  insufficient  to  establish  a  case  of  seduction,  and 
that  a  verdict  for  plaintiff  should  haye  been  set  aside.  Baird  r.  Bcehner, 
318. 

5.  Action  by  parent:  pleading:  minority  of  child.    An  action  by 

a  parent  for  the  seduction  of  a  child  can  be  maintained  only  when  the 
child  is  a  minor;  (Code,  §  2556;)  and  a  petition  in  such  ca^e  which  does 
not  allege  the  minority  of  the  child  is  bad  on  demurrer.  (Compare 
Humble  v.  Shoemaker,  70  Iowa,  223.)    Dodd  v.  Foeht,  bid. 

SETTLEMENT. 

1.  What  included:  presumption.  A  settlement  is  presumed  to  include 
all  matters  of  difference  between  the  parties,  the  facts  whereof  are 
known  to  them  at  the  time,  but  is  not  a  bar  to  an  action  on  a  claim  not 
intended  to  be  included.     fVatson  Coal  dt  Mining  Co,  v.  James,  184. 

See  Sales,  5. 

SPECIFIC  PERFORMANCE. 

1.  CoNVETANCBOF  LAND:  EVIDENCE.  Actiou  to  euforce  the  specific  per- 
lormance  of  an  alleged  contract  to  convey  land  in  consideration  of 
maintenance;  but  held  that  the  evidence  (see  opinion)  failed  to  estab- 
lish any  contract.  Reeknagle  v.  Schmaltz,  63;  and  see,  also,  Burr  v, 
Knowlea,  764. 

See  AssiGNiOENT,  1. 

STATUTES. 

1.  Repeal:  non-user.    The  courts   cannot  regard  a   statate  as  being 

repealed  by  non-user  alone.  (Hill  v.  Smith,  Morris,  95  distinguished.) 
Pearson  v.  International  Distillertf^  348. 

2.  Penal  statute  strictly  constrxtbd.    See  Assessment,  1;  Pleading,  8. 

STATUTES  CITED,  CONSTRUED,  ETC. 

[The  words  in  Romau  type  Indicate  the  sahjeot  under  consideration,  and  the  flguret  followliig 
refer  to  the  page  in  this  volume  where  the  statate  is  cited«l 


LAWS  OF  18B8. 

Ohap.  lOS,  (Rev.  p.  898.)    New  counties: 
Transcribing  records.    833. 

REVISION  OF  1880. 

Beo.    838.    Highway:  EstabUshment:   Reo- 

ord.    69. 
^    1828.    Railroads:  Right  of  way  over 

bed  of  navigable  stream.    430. 
"    2812.    Original  uotioe:   Contents  of. 

247. 
**   3196.    Oarnlshment  of  judgment 

debtor.    648. 
**   3606.    ParUtion  of  real  estate.    624. 


Seo.  4106,4109.    Judgment  lien:  Life  of 
617. 

LAWS  OF  1872. 

Chap.  45,  g  2.    Improvement  of  oity  streets: 
Taxation.    704. 

CODE  OF  1878. 

Sea      46,  Par.  6.    Bridges  are  part  of 

street.    176. 
^     179.    Correcting  decree:  Mistake  of 

law.    154. 
'*     188.    Judgment:  When  entered:  Cases 

taken  under  advisement:    614. 
^     184.    Offlse  of  circuit  judge.    40a. 
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Bee.     197.    Entry  of  judgments   in   one 
book.    681. 

283.    Power   of    court  to  dlsoharge 

trial  jurors.    113. 
303.    Power  of  county  superTiflors  In 
Bottling  with  treasurer.    72:   In 
regard  to   bridges*    135;   Boun- 
ties on  wolf  scalps.    287. 

46L  Power  of  cities  over  streets. 
174:  Railroads  on  streets.    250. 

606.    Jurisdiction  of  mayor.    678. 

627.  Bridges  in  cities:  Power  of 
county  supervisors.    139,  136.    . 

586.    Election  of  circuit  judge.    403. 

796.  Levy  of  bridge  tax  by  super- 
visors.   135. 

801.  Assessment:  Stock  in  loan  and 
building  company.    44. 

802,  813t  818.  Assessment:  Corpora- 
tion stocks  not  a  ^-credit.**  44. 

814.  Assessment:  Moneys  and  cred- 
its.   43. 

823,  824.  Oath  as  to  assessment:  Re- 
fusal to  make :  Penalty.    92. 

841.  County  auditor:  Power  to  cor- 
rect assessments.    731. 

845.  Sale  for  taxes  not  carried  for- 
ward.   274. 

870.    Refunding  illegal  tax.    150. 

889.  Tax  sale:  Subsequent  taxes: 
Filing  receipt  with  auditor.  277, 
278. 

897.    Tax  deed :  Effect  of.    24. 

902.  Tax  title :  Statute  of  limitations. 
275,  620. 

917.  Power  of  supervisors  in  settling 
with  county  treasurer.    72. 

920.  Highways:  Power  of  county 
supervisors.    174. 

949.  Highways:  Establishment:  No- 
tice.   174. 

932,  933.  Power  of  cities  over  streets 
exclusive.    176. 

964.    Highway:  Besurrey:    68. 
1059.    Rights  of  corporations.    670. 
1068.    Contract  with  unincorporated 
body.    499. 

1118  et  seq.  Mill-dam:  License:  Bights 
under.    463. 

1208.  County  ditches:  Petition  for. 
269. 

1288.  Railways:  Cattle  guards.    98. 

1289.  Bail  ways:  Fires:  Pleading.  626. 
1307.    Railroads:   Injury  to  employe 

by  co-employe.    711. 

1434.  Trespassing  animals:  Assess- 
ment of  damages.    470. 

1487,  1488.  Bounty  on  wolf  scalps: 
How  procured.    287. 

1523.  Intoxicating  liquors:  Sale  of. 
221. 

1623  et  aeq,  (the  prohibitory  liquor 
law. )  Manufacture  of  liquors  in 
state  for  export.    351  et  Beq. 

1636.  Seizure  of  liquors:  Permit  as 
defense.    694. 

1637, 1538.    Intoxicating  liquors:  un- 
lawful sales:  Facts  not  oonstitn- 
tlng.    645. 
**    1540.    Intoxicating  liquors:  Unlawful 

sales:  Information.  643. 
^  1644.  Intoxicating  liquors:  Search 
warrant:  Residence  of  inform- 
ant. 693;  Oround  of  destruc- 
tion. 694. 
'*  1650.  Unlawful  sale  of  liquors:  Re- 
covery of  money  paid.    222,  224. 

1555.  Intoxicating  liquors:  What 
Included:  Repeal.    1^1  et  sea, 

1724.  School  directors:  School-house 
sites.    881. 
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1829-1835.  8up*t  of  public  instruo- 
tlon:  Decision  flnaL    381. 

1930.  Conveyance:  What  passes  by. 
736. 

1934.  Declarations  of  trust:  Execu- 
tion of.    785. 

1958.  Acknowledgment:  Certificate. 
284. 

1967.  Acknowledgments:  C  u  r  a  tive 
act.    290. 

1990.  Homestead:  Disposal  of.  42; 
Sale  by  husband  to  wife.    610. 

1993.  Execution  sale  of  homestead. 
284. 

2000.    Change  of  homestead.    89. 

2007.  2008.  Homestead  after  death  of 
either  spouse.    124. 

2014.    Tenancy  at  will.    736. 

2020.    Party  wall  :DlTl8lou  of  cost  698. 

2130.  Mechanic's  lien  on  more  than 
one  building.    91. 

2183  (Miller'b  Code.)  Mechanio's  Jisn: 
Time  of  filing.    718. 

2202-2219.  Property  rights  of  mar- 
ried women.    62. 

2276.  Lunatic:  Sale  of  real  estate  of. 
664  et  seq. 

2278.  Insolvent  estate  of  Imistic 
e&ietsfq, 

2824.    Nuncupative  will:  Lfanit    425. 

2341.    ProbateofwUl:  Notice.    425. 

2863.  Probate  of  will:  How  reviewed. 
426. 

2871.  Widow:  Bight  to  exempt  prop- 
erty.   664. 

2376.    Allowance  to  widow.    665. 

2408-2417.  Estates  of  decedents:  Al- 
lowance of  claims.    723. 

2418-2420.  Estates  of  decedents:  Al- 
lowance  to  widow:  Priority.    227. 

2514,  2619.  Practice:  Transfer  to 
proper  docket.    245. 

2521.  Actions  on  judgment:  When 
brought.    647. 

2S29,  Par.  3.  Btatute  of  limitations: 
Action  against  officer.    73. 

2529,  Par.  6.  Statute  of  limitations: 
Title  to  realty.    249. 

2530.  Statute  of  limitations:  Mistake. 
680. 

2655,  2556.  Seduction:  Who  may  sue 
for.    680 

2591.  Change  of  venue:  When  second 
change  allowed.    297. 

2599.  Original  notice:  Contents  of. 
248,413. 

2003,  2604.  Service  of  original  notice. 
196. 

2613.  Original  notice:  Service  on 
agent  of  corporation.    S40. 

2622-2625.  Action  against  unknown 
defendants:  Statute  must  be  fol- 
lowed.   235. 

2625.  Pleading:  When  reply  re- 
quired.   17. 

2636.    Time  of  filing  pleadings.    142. 

2848.    Grounds  of  demurrer.    411. 

2649.  Mandamus:  Demurrer  must  ho 
spedflo.    688. 

2689.  Amendment:  When  not  al- 
lowed.   292,  498. 

2718.  Discharge  must  be  spedally 
pleaded.    649. 

2742.  Trial  on  depositions:  Discre- 
tion of  court.    16. 

2871.  Default:  Setting  aside:  Affida- 
vit of  merits.    764. 

3016.  Attachment:  Bight  of  Intar- 
ventlon.    493, 

3026.  Divorce:  Execution  for  tempo- 
rary alimony.    604. 
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Sec.  '3106,  8113-3119.  Bedomption  from 
mortgage  foreclosure  by  junior 
Uen-taolder.    809. 

8155,  3168.  Petition  for  new  trial: 
Answer:  Procedure.    479. 

3164.    Appoal:  When  it  lies.    493,556. 

8173.  Appeal :  Contents  of  oertiilcate. 
626;  Amount  lavolved.    691. 

8207.  Assignment  of  error:  Exact- 
ness.   617. 

8224.  Certiorari:  Limitation  of  ac- 
tion.   260. 

8278,  8289,  8290.  Partition:  Land 
owned  in  severalty.    521. 

3312.  Appeal:  Motion  to  dismiss: 
Grounds  of.    8J7. 

8329.    Mortgage  in  efCect:  What  is.  42. 

8878.  Mandamus:  Bemoval  of  school 
house.    881. 

8879.  Mandamus  is  action  at  law.  688. 
8584.    Appeal  from  justice:  When  per 

fected:   618. 

3596.  Appeal  from  justice:  Answer 
in  appellate  court.    142. 

3639.  Evtdenoo:  Transaction  with  de* 
cedent.    517,  631-7. 

3774.    Circuit  judge:  Salary.    401. 

8891.  Burglary  in  night  time:  Indict- 
ment   267. 

430L  Indictment:  Time  of  ofCense. 
469. 

4802.  Burglary:  Ownership  of  build- 
ing: Indictment.    268. 

4806.  Summoning  jurors  from  by- 
standers,   lis. 

4488.  Criminal  procedure:  NewtriaL 
804. 

LAWS  07  1876. 

Chap.  168.  Assessment  of  stocks  in  corpo- 
rations.   44. 

LAWS  or  1880. 

Chap.  75.  Sale  of  liquors  by  pharmacists. 
221,222. 
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Chap.    85,  §8.    Attorneys*  fees: 
for.    17. 

LAWS  OF  188X 


Affidavit 
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Chap.  187,  $1,    Pharmacist:  Bemoval:  For- 
feiture of  license.    642. 
"     158.    Cities  and  towns:  Taxation  for 
highways.    174. 

LAWS  OF  1884. 

Chap.    8.    Intoxicating    liquors    deilned. 
562. 
105.    Civil  rights:  Barber  refusing  to 
shave  customer.    526. 

142.  Houses  of  ill-fame;  Constitu- 
tionality of  statute.    139. 

143.  Sale  of  liquors  by  pharmadstSi 
222. 

'*     159.    Railroad   aid  tax:     Bepeal  of 
law.    126. 

LAWS  OF  1886. 

Chap.  66,  (  5.  Intoxicating  liquors:  Nui- 
sance: Costs:  Lien.  865. 
*'  184.  Reorganization  of  courts :  Con- 
stitutionality. 270  fit  seq;  Aboli- 
tion of  circuit  court  and  judge. 
402,403. 

CONSTITUTION  OF  IOWA. 

Art.  8,  §  S  29,  30.    Legrlslation:    Bills   to 
embrace  but  one  subject:    Hni- 
f  ormlty  of  application.    272. 
6,  %\*    Provision  for  courts.    40d. 

5,  §  5.    District  court:    Number   of 
judges.    269. 

6,  §10.    District  court:   Number  of 
districU.    269, 4J3. 
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BEYISED  STATUTES  OF  U.  S. 
Sec  5219.    Taxationof  national  banks.  79« 


STATUTE  OF  FRAUDS. 

1.  Contract  to  convey  land:  possbssion.    One  who  is  ia  pos'^ession  of 

land  at  the  time  of  an  alleged  oral  contract  to  convey  the  land  to  him, 
cannot  rely  on  his  possession  to  take  the  contract  oat  of  the  statute  of 
frauds.    Recknagle  v.  Schmaltz,  6i. 

STATUTE  OF  LIMITATIONS. 

1.  PliOMISSORV  NOTE  IN  LIBU  OF  COUNTY  TRBASURBR^S  BOND.      Conoedlngf 

that  an  action  by  the  county  upon  the  bond  of  a  defaultingr  county 
treasurer,  or  for  the  enforcement  of  the  implied  undertaking^  of  the 
treasurer  to  account  for  the  money  which  may  come  into  his  hands  as 
such,  is  barred  in  three  years,  under  subd.  3  of  ^  2d29  of  the  Code,  that 
statute  has  no  application  to  a  promissory  note  taken  by  the  county  in 
lieu  of  the  bond,  for  then  the  original  debt  is  merged  in  the  note,  and 
the  action  is  on  the  note  as  such.  ( Keokuk  Co.  v.  Howard,  41  Iowa,  1 1 , 
distinguished.)    Sae  County  v*  Hobbs,  69. 

2.  Concealment  of  cause  of  action:  attorney  and  client.  Where 

a  client  sends  his  attorney  a  claim  as^inst  an  estate  for  collection,  but 
the  attorney  files  it  against  the  estate  in  his  own  nime,  and  avails  him- 
self of  it  in  the  settlement  of  his  own  accounts  with  the  administrator, 
he  converts  the  claim  to  his  own  use,  tmd  a  cause  of  action  at  once  arises; 
but  where  he  conceals  these  facts  from  hi*)  client,  th3  statute  of  limita- 
tioas  does  not  begin  to  run  against  the  client  until  he  discovers  the 
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sanae  of  action,  or  mi^bt  discover  it  by  tbe  use  of  a  reasonable  dili^^nce. 
(Dist,  Ticp,  of  Boomer  V,  French,  40  Iowa,  601,  followed.)  The  obli- 
gation of  the  attorney  in  such  a  case  to  intbrm  his  client  of  the  facts 
Erecludea  him  from  making  the  claim  that  the  client  might  sooner 
ave  discovered  the  facts  by  an  examination  of  the  records.  Wilder  r. 
Secor,  161. 

3.  State  university:   mistake:    discovery:   diltobncb.    The  stat- 

ute of  limitations  does  not  run  against  the  state  university,  nor 
does  it  begin  to  run  against  any  partv  to  bar  his  right  of  action 
for  the  correction  of  a  mi.stake,  until  his  discovery  of  the  mistake, 
or  until  such  time  as  he  might  have  discovered  it  by  pursuing;  inquiri  ?s 
suggested  by  facts  within  his  knowledge;  but  he  is  not  obliged  to  purine 
such  inauiries  when  the  defendant  has  so  conducted  himself,  to  plaintiff's 
knowledge,  as  to  justify  h^m  in  believing  that  no  mistake  has  been  made. 

Manatt  v.  Starr,  677. 

• 

4.  When  it  runs  against  HaNiciPAi«  corporation.    See  Cities  and 

Towns,  3,  5. 

See  Certiorari,  1;  JaDOMENT  and  Decree,  7;  Railroads,  23;  Tax 
Sale  and  Deed,  2,  6,  7,  14;  Tax  Title,  1. 

STREETS. 
See  Cities  and  Towns,  1-6. 

SUBROGATION. 
See  Landlord  and  Tenant,  2;  Mortqaoe,  7,  9;  Promissory  Note,  4. 

SUPERINTENDENT  OP  PUBLIC  INSTRUCTION. 
1.  Decision  of  on  appeal  final.    See  Schools,  1. 

SUPREME  COURT. 
1.  TuRiSDiCTiON  OF.    See  Appeal,  and  Practice  in  Supreme  Court,  passim. 

SURETY. 

1.  On  buildbr*s  bond:  right  to  self- protection:  indbmnifyino 
mortgage:  priority  of  lien.  A  builder  entered  into  a  contract  with 
a  county  for  the  erection  of  a  bridge,  and  he  gave  a  bond  for  the  per- 
formance of  his  contract.  After  he  had  began  the  work,  he  purchased 
a  farm  with  money  paid  him  on  the  contract,  and  mortga^d  the  farm 
to  the  sureties  on  his  bond  to  indemnify  them  as  such  until  the  bridge 
was  built  and  accepted  by  the  county.  The  sureties,  in  order  to  insure 
the  performance  of  the  contract,  were  obliged  to  advance  money  to  the 
contractor  I'rom  time  to  time,  and  before  the  work  was  done  they  took 
another  mortgac^e  on  the  same  land  for  the  same  purpose  as  the  last  one, 
but  setting  oat  in  particular  the  sums  so  advanced,  and  which  the  mort- 
gage was  to  secure.  After  the  contract  had  been  entered  into  and  the 
first  mortgage  made,  bat  before  the  execution  of  the  second  mortgage, 
plaintiffs  be^n  an  action  against  the  contractor  on  a  debt  which  ante- 
dated the  bridge  contract,  and  subsequently,  but  after  the  date  of  the 
second  mortgage,  procured  judgment  thereon,  which  also  became  a  lien 
on  the  land.    Held — 

(1)  That  the  sureties  had  a  right  to  protect  themselves  against  lia- 
bility on  their  bond  by  advancintr  money  to  the  contractor  to 
enable  him  to  complete  the  bridge.  (Compare  TatlU  v,  Ind.  Dist. 
of  Harlan,  62  Iowa,  422.) 
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(2)  That  the  fi»t  mortgage  was  not  disch'irged  by  the  completion  and 
acceptance  of  the  bridge,  bat  stood  a?  a  security  for  all  money 
advanced  by  the  sureties  to  the  contractor  on  account  of  the  bridge. 

(3)  That  the  first  mortgage  was  a  lien  on  the  land  superior  to  plaint- 
ifiTs  judgment. 

(4)  That  the  second  mortgage  was  not  an  abandonment  of  the  first 
one,  and  did  not  in  any  way  affect  the  question  of  priority  as 
between  plaintiffs  and  the  sureties.    Bellamy  v.  Cathcart,  207. 

2.  Rksk   assumed:  dtttt  of  cbeditor.    The  apprehended  or  known 

insolvency  of  a  stockholder  and  manager  of  a  corporation,  who 
procures  the  signature  of  another  a^  surety  to  a  promissory  note  made  by 
the  corporation,  and  to  which  the  said  manager  is  not  a  party,  does  nob 
affect  with  suspicion  the  undertaking  of  the  surety,  so  as  to  charge  the 
creditor  receiving  the  note  with  any  duty  to  inform  the  surety  as  to  the 
extent  of  the  risk  he  is  about  to  assume.  (Compare  Bank  of  Monroe  p. 
Anderson  Bros,  Mining  d;  R'y  Co,,  65  Iowa,  692.)  Bank  of  Monroe  v. 
Gifford,  750. 

3.  Mistake  as  to  CAPAcrrr  of  fbtngipal.     In   an   action  against 

a  surety  on  a  note  of  a  corporation,  it  is  immaterial  that  the  surety  at 
the  time  supposed  that  the  principal  maker  was  a  partnership,  whose 
members  were  individually  liable.    Id, 

4.  Fraud    ih    froourikg:    evidence.      Where    a    stockholder    and 

the  manager  of  a  corporation  procured  the  defendant's  signature  as 
surety  to  a  corporation  note,  evidence  that  such  manager  and  his  two 
brothers  owned  all  the  stock  of  the  company  was  immaterial,  in  an 
action  against  the  snrety,  for  the  purpose  of  showing  that  such  mana- 
ger and  the  payee  of  the  note  were  guilty  of  fraud  in  obtaining  the  sig- 
nature of  the  surety.    Id. 

5. ; .    Nor  was    it  material   in  such    case  to   show    that 

several  other  persons  refused  to  sign  the  note  before  the  defendant's 
signature  was  procured.    Id, 

6.    :   :   HEARSAY.    Nor   was   it   competent   in    such    case 

to  prove  by  a  third  person  what  such  manager  said  as  to  threats  made 
by  the  creditor  against  him  if  he  did  not  get  the  note  signed,  for  such 
evidence  was  mere  hearsay.    Id, 

7.  Risk    assumed:  duty   of    creditor:    instruction.    An    instruc- 

tion to  the  effect  that  if  there  were  facts  increasing  the  risk  of  the  surety, 
known  to  the  creditor,  but  not  to  the  surety,  and  the  creditor  had  reason 
to  believe  that  they  were  not  generally  known,  it  became  the  duty  of  the 
cre.litorto  inform  the  surety  of  them,  held  erroneous,  in  that  it  omittei 
the  condition  that  the  creditor  had  good  reason  to  believe  that  the  facts 
were  not  known  to  the  surety.  {bank  of  Monroe  v,  Anderson  Bros, 
Mining  dt  R'y  Co,,^  Iowa,  692,  distinguished.)    Id, 

8.  For  corporation:  character  of  party  sbcurino   name   imma- 

terial. Where  one  has  become  a  surety  for  a  corporation,  his 
liability  is  not  diminished  by  the  fact  that  the  creditor  accepting  the 
security  knew  that  the  person  who  solicited  the  surety  to  sign  the  note 
had  been  guilty  of  dishonest  practices  and  was  irresponsible,  and  yet 
held  him  out  to  the  public  as  being  an  honest  and  responsible  man;  for 
his  honesty  and  responsibility  were  not  involved  in  the  obligation 
assumed  by  the  surety.    Id, 

SURVIVAL  OF  ACTIONS. 
See  Actions,  1. 
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TAXATION. 

1.  CoBPORATioiT  stocks:  deduction  of  indebtedness.  Corporation 
stocks  are  not  ''credits*'  of  the  owner,  within  the  meaning:  of  g  814  of  the 
Code,  which  provides  that  for  the  purposes  of  taxation  the  taxpayer  may 
deduct  from  his  moneyR  and  credits  the  debts  which  he  in  good  faith 
owes  at  the  time.    Bridgman  v.  City  of  Keokuk,  42. 

2.  Appeal  FROM  BOABD  OF  equalization:  notice:  appearance.  Where 
a  notice  of  appeal  from  a  refusal  of  a  board  of  equalization  to  reduce  an 
assessment  is  served  within  60  days  after  the  a(^joumment,  and  the  board 
appears  in  the  aj^pellate  court,  the  jurisdiction  of  the  court  cannot  be 
defeated  by  showintr  an  irregrularity  in  the  notice,  or  in  the  manner  of 

\\'    ,  service.    Richards  v.  Town  of  Rock  Rapidi^  77. 

/  ^  3     Land:  title  in  united  states:  recovery  of  taxes  paid.  Plaintiff 

^  .'  sought  to  recover  taxes  paid  by  his  intestate  on  land,  on  the  ground  that 

'  ;^  the  land  was  not  taxable — the  title  being  in  the  United  States.  The  land 

jV  had  been  entered  bv  R.  by  the  location  of  a  land  warrant,  and  plaintiff^s 

^  intestate  held  title  by  conveyance  from  U.,  and  while  he  so  held  he  paid 

the  taxes  in  question.     Afterwards  he  conveyed  the  land,  and  it  passed 
/,  to  M.  R.,  and  all  parties  subsequent  to  him,  believed  that  they  had  per- 

fect title.    But  M.,  on  some  notice  received  from  the  land  office,  was  in- 
''  duced  to  pay  the  receiver  81.25  per  acre  for  the  land,  and  thereupon 

received  a  patent  conveving  the  land  to  U.,  who  made  the  original  entry; 
and  the  patent  recited  that  the  original  warrant  had  been  relocated.  Held 
that  it  did  not  appear  from  this  that  the  original  entry  was  invalid  or 
had  been  cancelled,  nor  that  R.  and  all  who  claimed  under  him  did  not 
have  a  good  title;  and  plain tifiE.  accordinarly,  was  not  entitled  to  recover. 
(Reynolds  r.  Plymouth  Co.,  55  Iowa,  90,  distinguished.)  Vinton  v,  Cerro 
Gordo  County,  155. 

4.  Refusal  of  property  owner  to  make  oath  to  assbssxbnt.  See 
Assessment,  1. 

5.  Of  estates  of  inbolyents.  See  Assignment  for  Benefit  of  Creditors,  1 

6.  For  county  ditch.    See  Certiorari,  1. 

7.  For  macadamizing  street.    See  Cities  and  Towns,  6. 

8.  In  aid  of  railroads.    See  Railroads,  31-33. 

TAXES. 

1.  Illegal  railroad  tax  paid  to  county  treasurer:  bboovsry.  See 
Railroads,  82. 

2.  In  newly  organized  county:  who  entitled  to.  See  Tax  Sale  and 
Deed.  12. 

TAX  SALE  AND  DEED. 

1.  Delinquent  taxes  not  carried  forward.  A  sale  of  land  for  delin- 
quent taxes  not  carried  forward  on  the  tax  books,  as  reqaired  by  g  845 
of  the  Code,  is  invalid.  (Gardner  v.  Early,  69  Iowa,  42,  tbllowed.)  darke 
V.  Early,  273;  Hooper  v.  Sac  County,  280. 

2.  Action  to  set  aside:  amendment  after  period  of  i.imitation: 
EFFECT.  Where  an  action  to  set  aside  a  tax  sale  was  brought  within 
the  period  of  limitation,  but  after  the  expiration  of  that  period  the 
plaintiff  filed  an  amendment  offering  to  do  eauity,  which  was  necessary 
to  his  recovery,  held  that  the  amendment  aid  not  so  pertain  to  the 
cause  of  action  that  a  new  cause  of  action  was  presented  thereby,  which 
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4. 


5. 


6. 


would  be  barred  by  the  statute,  but  that  it  rather  pertained  to  the  rem- 
edy.   (See  cases  cited  in  opinion.)    Barke  v.  Early y  273. 

PARTY  IN  INTEREST.    Where  the  patent  title  of  land  was  con- 


yeyed  to  one  in  order  that  he  might  bring  an  action  to  redeem  Irom  a 
tax  sale,  held  that  such  party  was  at  least  a  trustee,  and  could  maintain 
the  action.    Id, 


:  REIMBURSEMENT  FOR  TAXES  PAID.    In  an  action  in  equity  to 

set  aside  certain  tax  deeds  on  the  ground  that  they  were  invalid  because 
the  taxes  for  which  the  lands  were  sold  had  not  been  broaght  forward 
on  the  tax  books,  as  required  by  §  845  of  the  Code,  held  that,  upon 
setting  aside  the  deeds,  plaintiff  was  properly  required  to  pay  to  the 
defendants  the  amounts  for  which  the  lands  were  sold,  with  the  penalty 
and  interest  thereon,  the  same  as  if  there  had  been  no  sale,  and  plaintiff 
was  paying  the  delinquent  taxes  to  the  county;  but  that,  because 
defendants  had  failed  to  file  with  the  county  auditor  the  duplicate 
receipts  for  taxes  paid  by  them  subsequent  to  the  sale  and  prior  to  the 
execution  of  the  tax  deeds,  it  was  error  to  require  plaintin  to  pay  the 
statutory  penalty  on  such  payments,  and  that  defendants'  recovery 
therefore  should  have  been  limited  to  the  amount  paid,  with  six  per  cent 
interest  on  each  piyment  from  the  date  thereof.  (See  opinion  for  a 
statement,  arguendo,  of  the  rules  of  reimbursement  in  such  cases,  with 
a  citation  of  authorities,  by  Beck,  J.)    Id. 

FILING   DUPLICATE   RECEIPTS    WITH    AUDITOR.        SeC- 


tion  889  of  the  Code,  which  requires  a  purchaser  at  tax  sale  to  file  with 
the  county  auditor  duplicate  receipts  for  subsequent  taxes  paid  by  him, 
applies  to  cases  where  the  land-owner  seeks  to  set  aside  the  sale,  and 
in  order  that  he  may  be  reimbursed  in  case  of  redemption,  does  not 
redeem  in  a  court  of  equity.  {Kennedy  v,  Biffelow,  48  Iowa,  74,  and 
Thode  V.  Spofford,  65  Id.,  294,  followed.)    Id. 


:  :  STATUTE  OF  LIMITATIONS  NOT  AVAILABLE  IN  EqUITY. 

Although  an  action  hy  the  purchaser  at  a  tax  sale  to  recover  for  taxes 
paid  by  him  is  barred  in  five  jrears,  (see  cases  cited  in  opinion,)  yet,  where 
the  land  owner  begins  an  action  in  equity  to  set  aside  the  tajc  deed  and 
to  redeem  therefrom,  and,  in  order  to  obtain  a  standing  in  equity,  offers 
to  do  equity  by  repaying  the  purchaser  all  taxes  which  may  be  found 
*'  legaUy  due''  him,  held  that  he  could  not  in  a  reply  be  allowed  to 
plead  the  statute  of  limitations  as  to  a  portion  of  the  taxes  paid  by  the 
purchaser  on  the  land.    Id, 

7.  Statute  of  limitations:  action  by  grantee  of  purchaser  on 

COVENANTS  OF  WARRANTY.  Defendant  had  only  an  invalid  tax  title 
to  the  land  in  question,  but  it  conveyed  it  to  the  plaintiff  by  warranty 
deed.  Prior  to  this  conveyance,  and  within  the  five  years  prescribed  by 
statute,  the  holder  of  the  patent  title  had  begun  an  action  to  set  aside 
the  tax  title,  but  had  failed  to  offer  to  repay  the  taxes  paid  by  the  holder 
of  the  tax  title,  which  was  necessary  to  a  recovery.  After  the  expira- 
tion of  five  years  from  the  executing  and  recording  of  the  tax  deed, 
plaintiff  bought  in  the  patent  title,  and  then  began  this  action  against 
defendant  for  a  breach  of  its  covenant  of  warranty.  Held  that,  since 
the  action  to  set  aside  the  tax  deed  might,  by  amendment,  have  been 
prosecuted  to  judgment,  (see  Barke  v.  Early,  ante,  873,)  plaintiffs*  action 
could  not  be  defeated  o.i  the  ground  that  her  tax  title  had  been  cured 
by  the  statute  of  limitations,  and  that  she  took  nothing  by  her  purchase 
of  the  patent  title.    Hooper  v.  Sac  County,  280. 

8.  Validity:   action  to  set  aside:  recovery  of  taxes.    Barke  v. 

Early,  ante,  p.  273,  followed,  as  to  the  validity  of  the  tax  title  involved 
in  this  case,  and  the  right  of  the  holders  to  recover  taxes  paid  by  them, 
with  peaalties,  upon  s?ttmg  aside  the  deeds.    Guise  v.  Early,  283. 
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9.  Invalid:  recovert  of  taxes  paid.    In  an  action  to  net  a^'ide  an 

invalid  tax  deed,  it  is  no  objection  to  the  recovery  by  the  defendant  of 
taxes  paid  on  .the  land  that  they  were  paid  by  strangen  to  the  proceed- 
inprs,  It'  it  appears  that  they  were  paid  for  and  on  account  of  the  holder 
of  the  tax  title,  or  his  assignor  or  grantor.    Id, 

10.  Action  to  set  aside:  recovebt  op  taxes  paid.  Barke  r.  Earh/, 
ante,  p.  273,  followed  as  to  the  validity  of  the  tax  deeds  involved  in 
this  case,  and  as  to  the  right  of  defendants,  upon  the  setting  aside  of 
such  deeds,  to  recover  the  taxes,  with  penalties,  paid  by  them  on  the 
lands.    Buckley  v.  Early,  289. 

11. :  adjustment  op  claims  for  taxes   and  improvements: 

PRACTICE.  Where  defendants*  tax  titles  were  set  aside,  and  judgment 
rendered  for  defendants  for  taxes  paid  by  them  on  the  lands,  it  was  not 
reversible  error  to  refuse  to  deduct  from  the  amount  of  such  taxes  the 
rental  value  of  the  lands  while  they  had  been  in  defendants*  posses- 
sion; because  the  decree  secured  to  defendants  the  right  to  file  a  peti- 
tion for  improvements  within  a  prescribed  time,  and  provided  that 
plaintiff  should  have  sixty  days  ailter  the  determination  of  the  claims 
for  improvements  m  which  to  pay  the  amount  adjudged  against  him  for 
taxes,  and  so  the  opportunity  was  not  cut  off  for  plaintiff  to  recover  tor 
the  rent  of  the  land.    Id. 

12.  Newly  organized  county:  taxes  levied  and  delinquent  before 
organization.  O'Brien  county  was  organized  in  February,  1860.  Prior 
to  that  time  its  territory  was  att&ched  for  revenue  and  other  purposes 
to  Woodbury  county,  and  the  taxes  levied  by  the  latter  county  on  cer- 
tain lands  in  such  territory  had  become  delinquent.  After  its  orsraniza- 
tion,  O'Brien  county  sold  the  lands  for  these  taxes.  Held  that  it  had 
no  authority  so  to  do,  and  that  the  sale  and  deeds  were  void,  because 
the  taxes  belonged  to  Woodbury  county,  and  not  to  O'Brien.  (See 
opinion  for  cases  followed  and  distinguished.)    Milliard  v.  Griffin^  331. 

13.  Action  TO  redeem  from:  parties:  only  record  interests  rsc- 
OONIZBD.  Under  §  893  of  the  Code,  in  an  action  to  redeem  land  from 
a  tax  sale,  it  is  necessary  to  make  parties  defendant  only  those  **  persons 
ciaimiug  an  interest  in  the  land  derived  from  the  tax  sale,  <i8  shown  hif 
the  record,^'  Consequently,  where  a  mortgagee  of  record  under  the  tax 
title  had  assigned  the  notes  secured  by  the  mortgage  to  another,  but  no 
assignment  of  the  mortgage  was  recorded,  held  that  the  assignee  was 
not  a  necessary  party  to  an  action  to  redeem,  and  that  a  decree  against 
all  the  parties  of  record,  including  his  assignor,  declaring  the  title  to  be 
in  the  plaiutiff,  *'  free  and  clear  of  all  claims,  liens  and  interests  of  said 
defendants,  :ind  that  the  claims  and  interests  of  said  defendants  in  said 
lands  be  forever  barred  and  quieted,*'  was  binding  on  the  assignee,  and 
that  it  resulted  in  extinguishing  his  mortgage  as  a  lien  upon  the  land.; 
Van  Gordev  v,  Uanna,  572. 

14.  Defective  proof  of  service  of  notice  to  redeem:  action  to 
redeem:  statute  of  limitations.  Where  notice  of  the  expiration 
of  the  time  for  redemption  from  a  tax  sale  was  duly  given  by  publication, 
but  the  proof  of  such  service  was  made,  not  by  the  affidavit  of  the  holder 
of  the  certificate,  or  of  his  a^nt,  as  the  law  requires,  but  by  the  publisher 
of  the  newspaper  in  which  it  was  published,  neld  that  the  deed  issued 
upon  such  insufficient  proof  was  not  void,  even  though  it  recited  how  the 

groof  was  made,  but  that  it  was  sufficient,  after  the  lapse  of  five  years, 
)  enable  the  holder  successfully  to  plead  the  statute  of  limitations 
(Code,  §  902)  against  the  holder  of  the  patent  title  in  an  action  to  redeem 
the  land.  (I'rulock  v.  Bentley,  67  Iowa,  602  followed  in  principle.) 
Bolin  V.  Francis^  619. 
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15.  Notice  to  redbbm:  to  whom  land  is  taxed.  For  tbe 
purpose  of  ffivini?  notice  to  redeem  from  a  tax  sale,  the  land 
will  berefraraed  as  taxed  to  the  person  named  in  the  assesflor's  book, 
on  file  in  the  auditor's  office,  until  such  time  as  the  tax  duplicate  is  made 
oat  and  placed  in  the  bands  of  the  treasurer  ;  ( Heaton  v.  Knight^  63 
Iowa,  686,  and  65  Id.,  434;)  but  after  that  time,  and  until  another  assess- 
ment is  made,  including  the  even-numbered  year  when  no  assessment  is 
made,  the  land  will  be  regarded  as  taxed  to  the  person  named  in  the 
tax  duplicate  in  the  treasurer's  office.  Accordingly,  where  the  assessors 
book  in  the  auditor's  office  showed  the  lapd  taxed  to  A.,  bat  the  tax 
duplicate  in  the  treasurer's  office  for  the  even-numbered  year  following 
the  assessment  showed  it  taxed  to  B.,  held  that  a  notice  to  redeem  from 
a  tax  sale,  published  in  the  even-numbered  year,  and  addref^sed  to  A., 
and  a  tax  deed  made  thereunder,  were  insufficient  to  cut  off  B.'s  right 
to  redeem.    Fuller  v.  Butler ,  729. 

16.  Action  to  redeem:  delay:  equitt.  A  delay  of  three  years 
from  the  time  of  the  execution  of  a  tax  deed,  in  bringing  an  action 
to  redeem  by  one  on  whom  the  notice  to  redeem  was  not  served,  doP8 
not  show  such  laches  as  to  justify  a  court  of  equity  in  denymg  him 
relief.    Id, 

17.  Redemption:  terms:  taxes  paid  after  deed  made:  filing 
duplicate  receipts.  One  who  goes  into  a  court  of  equity  to  redeem 
his  land  from  a  tax  sate  and  deed,  mast  refund  to  the  purcha<ier  the 
taxes  paid  bv  him  on  the  property  subsequent  to  the  execution  of  the 
deed,  with  the  interest  and  penalty  provided  by  g  890  of  the  Code, 
whether  duplicate  receipts  for  such  taxes  have  been  filed  with  the  aud- 
itor or  not.  Section  899  of  the  Code,  requiring  such  duplicates  to  be 
filed,  does  not  apply  to  such  a  case.  (Compare  Sly  field  v.  Barnum,  71 
Iowa,  245.)    Elliott  v.  Parker,  746. 

18. :  improvements:  rental  value.    A  purchaser  of  land  at  tax 

sale,  who  erects  buildings  or  other  permanent  improvements  thereon, 
will,  upon  redemption  in  equity  by  the  holder  of  the  patent  title,  be 
credited  with  the  value  of  such  improvements,  and  will  be  charged  with 
the  rental  value  of  the  land,  but  not  with  the  rental  value  of  the  im- 
provements. (Compare  Dungan  r.  Von  Puhl,  8  Iowa,  263,  and  WolcoH 
r.  Townsend,  49  Id  ,  456.)    Id. 

19.  Redemption  in  squiTv:  tender:  costs.  Where  plaintiff,  in  an 
action  to  redeem  from  a  tax  sale  and  deed,  stated  in  her  petition  that 
she  was  ready  and  willing  to  p^j  whatever  amount  might  be  found  nec- 
essary, but  that  amount  could  not  be  ascertained  beforehand,  and  she 
made  no  tender  of  anv  amount,  and  she  was  allowed  to  redeem  upon 
compensating  the  defendant  for  taxes  paid  and  permanent  improve- 
ments, less  the  rental  value  of  the  land.  hHd  that  defendant  could  not. 
on  account  of  the  fact  that,  no  tender  had  been  made,  complain  that  half 
of  the  coets  were  tfuced  to  him.    Id. 

TAX  TITLE. 

1.  Action  TO  quiet:  statute  op  limitations  The  statutory  limitation 
of  five  years  usually  begins  to  run  aorainst  the  holder  of  a  tax  title  at  the 
date  when  he  is  entitled  to  receive  his  deed;  (see  cases  cited  in  opinion :) 
but  that  rule  does  not  apply  where  his  title,  which  the  law  presumes  to 
be  perfect,  is  not  called  in  question  within  that  time  by  any  act  of  the 
owner  of  the  patent  title,  bee luse,  until  it  is  called  in  question,  he  has 
no  occasion  to  begin  an  action  to  quiet  his  tax  title.  ((Compare  Moin- 
gona  Coal  Co,  v.  Blair.  51  Iowa,  447,  and  Adams  v.  Oriffln.  65  Id.,  125. 
Griffith  V,  Carter,  64  Id.,  198,  corrected.)    Francis  v.  Griffin,  23. 
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TELEPHONE. 
1.  Notice  bt.    8ee  Railroads,  2. 

TENDER. 
See  CoNvxTANGB,  2;  Tax  Salb  and  Deed,  19. 

TITLE. 

See  Adyebsb  PoasBsaiON,  1;  Riparian  Rights;  Tax  Sals  and  Deed* 

pasiim;  Tax  Title,  1. 

TITLE  BOND. 
See  Vendor  and  Vendee.  1. 

TOWNSHIP  CLERK. 

t 

See  Evidence,  7. 

TOWNSHIP  TRUSTEES. 

1.  Trespassing  animals:  distraint:  sale:  notice  to  owner  to  pat 
DAMAGES.  The  township  trustees  may  proceed  to  sell  trespassiDg  ani- 
mals to  pay  the  damages  legally  assessed  by  them,  without  giTing  the 
owner  notice  of  the  amount  of  such  damages  and  demanding  payment. 
He  is  presumed  to  take  notice  of  the  damages  assessed,  and  to  under- 
stand nis  duty  to  pay  them  without  demand.    Miller  v.  Dale,  470. 

TRESPASS. 

1.  Raising  crop  on  another*8  land:  who  entitled  to  crop.    Where, 

against  the  directions  of  the  real  owner  of  land,  one  who  holds  a  lease 
therefor  from  another,  who  has  no  title,  proceeds  to  raise  a  crop  thereon, 
ouch  crop  belongs  to  the  real  owner,  and  he  may  recover  it  l^  replevin 
from  him  who  raised  it    Schmidt  v,  WilliamSf  3X7. 

2.  Wrongful  LETT:  discharge  of  one  wrong-doer  discharges  all. 

An   accord   and   satisfaction   by   one   of  several   wrong- doers  is   a 
satisfaction  as  to  all.    {Turner  r.  Hitchcock,  20  Iowa,  310.)    Accord- 
,  inglyi  where  a  sheriff,  by  order  of  the  execution  creditor,  who  had 

given  an  indemnifying  bond,  wrongfully  seized  and  sold  a  stock  of 
goods,  and  the  owner  had  brought  suit  on  the  indemnifying  bond,  and 
the  suit  had  been  settled  and  satisfaction  made  accordingly,  held  that 
the  execution  creditor  was  a  joint  wrong-doer  with  the  sheriff,  and  that* 
the  accord  and  satisfaction  made  by  the  execution  creditor  would  bar 
an  action  against  the  sheriff  on  his  official  bond  for  anjr  conversion  of 
the  goods  under  the  wrongful  levy,  even  though  a  portion  of  the  prq^ 
ceeds  were  applied  to  the  satisfaction  of  other  claims  neld  by  the 
at  the  time  against  the  execution  debtor.    Atwood  v.  Braum,  723. 

3.  Trespassing  Animals.    See  Township  Trustees,  1« 

See  Attachment,  2-5. 

TRIAL. 

1.  By  jxjry.    See  New  Trial,  1. 

2.  On  depositions.    See  Practice,  1. 

3.  Kind  of  proceedings.    See  Practice,  3, 


INDEX.  851 

TRIAL  DE  NOVO. 
See  Pbacticb  m  Supbbks  Coubt»  13-16;  Will,  2. 

TRUSTS. 

1.  Purchase  by  tbustbb  of  tbust  propbuty:  facts  not  constitut- 

ing. Where  the  pledgee  of  a  note  and  mortffage  has  deposited  them 
in  bank,  where  they  are  seized  by  the  shenn  as  the  property  of  the 
pledgeor  and  exposed  to  sale  on  execution,  the  pledgee  may  parchase 
them,  like  any  other  person,  and  he  will  not  be  regarded  as  a  trustee 
purchasing  at  his  own  sale.    Clark  v»  Holland,  34. 

2.  Parol  agbbbmbnt  to  purohabb  land  at  tax  salb  an0  contby  to 

OWNBR.  A  parol  agreement,  made  with  the  owner  of  land  about 
to  be  sold  for  taxes,  to  bid  in  the  land  and  pay  subsequent  taxe?, 
and  to  reconvey  to  the  owner  upon  payment  of  the  sums  advanced,  with 
interest,  and  a  purchase  of  the  land  accordingly,  does  not  create  an 
express  trust,  because  such  a  trust  cannot  be  created  by  parol ;  and  it  does 
not  constitute  a  mortgage,  because  the  title  to  the  land  is  not  derived 
from  the  owner;  and  held  that  the  agreement  to  reconvey  could  not  be 
enforoed  in  equity.    Hain  v,  Bohinson,  735. 

See  Hombstbadb,  8. 

UNDUE  INFLUENCE. 
See  Will,  6, 10. 

VENDOR  AND  VENDEE. 

1.  Titlb  bond:  timb  as  bsbbnob:  failurb  to  pay:  forfbiturb.  One 
who  purchases  land  and  takes  a  bond  for  a  deed  in  which  time  is  made 
the  essence  of  the  contract,  and  then  foils  to  make  payment  as  stipn* 
lated,  forfeits  all  rig^t  to  the  land,  and  his  rights  are  extinguished  at 
the  option  of  the  vendor.  (Compare  Iowa  Railroad  Land  Co.  v,  Michel, 
41  Iowa,  402.)    Schmidt  v.  Williams,  317. 

2.  PUROHASB  8UBJBCT  TO  JUDOMBNT:  CLAIIC  FOB  IMPBOYBMBNTS  ANDDI5- 

CHAROB  OF  OTHER  LiBNB.  One  who  purchases  real  estate  charged  with 
notice  of  judgments  a^nst  his  vendor,  which  are  liens  on  the  property, 
cannot,  asag^nst  the  judgment  creditors,  daim  a  superior  lien  on  account 
of  improvements  made  upon  the  property,  and  of  money  paid  in  discharge 
of  other  liens  thereon,  even  though  they  were  prior  to  the  judgments. 
First  Nat.  Bank  ofJflon  v.  Thompson,  417. 

See  Covenant  OF  Warranty,  1-3;  Fraudulent  Conybtancb;  Mort- 
gage, 2;  Party  Walls,  1;  Railroads,  27,  29,  30;  Tax  Salb  and 
Deed,  7. 

VENUE. 

1.  Second  change:  showing:  judicial  N9TICB:  judgbs  of  courts. 
Plaintiffs  obtained  a  change  of  venue  in  this  case  from  the  district  court 
of  Boone  county  to  the  oistrict  court  of  Story  county,  both  counties* 
being  in  the  same  judicial  district.  Afterwards,  and  after  there  had 
been  a  duuige  of  tne  district  judge  of  that  district,  d^endants  moved 
for  another  change  on  the  ground  of  the  prejudice  of  the  judge,  but 
they  made  no  showing  that  the  ground  on  which  they  asked  the  change 
did  not  exist  when  the  first  change  was  obtained,  as  required  by  g  2951  of 
the  Code.  But  held  that  no  such  showing  was  necessary  in  this  case, 
because,  on  account  of  the  change  of  the  judges,  the  alleged  prejudice 
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3. :  NOTICE.    No  other  or  further  notice  than  that  contemptated  by 

§  2341  of  the  Code  is  necessary  to  ^ve  the  circuit  court  juriadictiou 
of  proceedings  for  the  probate  of  a  will.    In  re  Will  of  Middleton,  424. 

4. :  BKViBw:  bbhedt.    The  proper  method  to  review  an  order  for 

the  probate  of  a  will  is  by  appeal  therefrom,  or  by  an  original  action, 
(Code  ^  2:3')^;  Leighton  v.  Orr,  44  Iowa,  679,)  and  not  by  motion  to 
set  aside.    Id. 

5.  — ; — :  OTHBR  ORDERS  TO  PROTECT  RIGHTS.    Upon  the  probate  of  a 
will,  the  court  may  make  such  other  orders  as  may  be  necessary  to  pro- 
"f  ''^'  tect  the  rights  of  the  parties.    Id. 

»   •*•  6.  Incapacity    op    testator:    undue    influence:    eyidbncs    on 

APPEAL.  The  evidence  in  this  case  (see  opinion)  m  to  the  incapacity  of 
the  testator  and  undue  influence  leading  to  the  execution  of  the  wiU  in 
question,  was  conflicting,  but  held  that  there  was  not  such  a  lack  of  evi- 
dence to  support  the  finding  of  the  trial  court  as  to  justify  a  reversal  by 
this  court.    Smith  r.  James,  515. 

'^    I  7.  — ; — :  evidence:  relatives  discarded.    The  fact  that  a  testator 

-  discards  his  relatives,  and  devises  all  his  property  to  mere  friends,  is 

not,  in  the  absence  of  other  evidence,  of  any  weight  in  support  of  the 
claim  that  the  testator  wanted  capacity  to  make  a  wilL    Id, 

8.  Probate >  competency  of  witnesses:  transaction  with  testator. 
Code,  1^  36  39,  doas  not  prohibit  one  of  the  devisees  in  a  will  from  testi- 
fying U)  a  personal  transaction  between  another  legatee  and  the  tesUttor, 
in  a  contested  proceedmg  to  probate  the  will;  but  a  witness  whose  testi- 
mony discloses  his  interest  m  the  controversy  is  not  competent,  under 
.  said  section,  to  testify  to  a  personal  transaction  between  himself  and  the 

-'    r  testator.    Id. 

'->,  d.  False  description  of  land:  devise  void.     The  will  in  (question 

devised  **a  small  farm  in  Wayne  county,  Iowa,  near  Missoun  line.'* 

^  There  was  nothing  else  in  the  wdl  to  aid  m  the  identification  of  the  land. 

"    'i^  Held  that  it  was  not  sufficient  to  pass  title  to  40  acres  Ijing  in  Lucas 

1  *  ^  county,  and  10  acres  lying  in  Wayne  county,  about  six  miles  awav, 

although  it  was  allegad  that  the  10-acre  tract  was  appurtenant  to  the  40 
acres.  (Compare  Fitzpairick  v.  Fitzpatrick,  36  Iowa,  674.)  Christy  v. 
Badger,  581. 

10.  Undue  influence:  facts  not  establishing:  instruction.  Upon 
the  question  whether  plaintiff's  intestate  was  induced  by  undue  infiuence 
to  make  a  division  of  his  propertv  among  his  children  and  ^ndchil- 
dren,  whereby  defendant  wrongfully  received  a  share,  the  court  mstructed 

^  the  jury  thj^t  they  might  consider  whether  the  division  was  reasonable 

«  :  under  the  circumstances ;  and  whether  it  was  consistent  with  his  pre- 

:  vious  declarations  of  his  intentions^  and  that  thay  mi^ht  consider  his 

age  and  physical  condition  at  the  timo  of  th3  transaction,  (apart  from 
^  the  condition  of  his  memory  and  other  facultiea.)  and  might  also  consider 

his  relation  to  the  defendant  (who  was  his  child.)  Held  that  in  all  these 
respects  the  instruction  was  erroneous;  and  that  the  error  in  the  first 
respect  was  not  cured  by  a  closing  admonition  to  the  jury  that  they 
would  not  be  justified  in  finding  undue  influence  from  the  mere  fact  that 
the  division  was  such  as  thev  might  deem  unreasonable,  or  oxgast  to 
some  of  the  heirs.    Muir  v.  Miller^  585. 

11.  Construction:  bbpuonant  clauses.     The  testator,  in  the  first  three 
f  para«rraphs  of  his  will,  devised  certain  described  real  estate.  The  fourth 

and  fifth  paragraphs  were  a^  follows:  ** Fourth.  As  to  the  residue  of 
my  estate,  real,  personal  and  mixed,  after  the  above  bequests,  I  givQ  and 
bequeath  to  my  only  children,  (naming  them,)  share  and  share  alike. 
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could  not  have  existed  when  the  first  changre  was  obtained,  and  the  dis- 
trict court,  and  this  court  as  well,  will  take  judicial  notice  as  to  who  are 
the  judjres  of  the  various  courts  of  the  state,  and  of  their  terms  of 
othce.    Upton  v.  Paxton,  295. 

See  Cbiminal  Law,  11. 

VERDICT. 

1.  Objection  too  late.    The  objection  that  the  trial  court  improperly 

received  from  the  jury  an  answer  to  a  special  interro^tory,  because  it 
was  indefinite,  uncertain,  and  in  the  nature  of  a  condusion,  cannot  be 
conddered  when  made  tor  the  first  time  in  this  court.  Timins  v.  Chi- 
cago, R,  I,  dt  P.  R"y  Co,,  94. 

2.  Must   follow    instkucttoks.    The   instructions,  whether   right   or 

wrong,  are  the  law  for  the  jury,  and  a  verdict  in  conflict  with  the 
instructions  should  be  set  aside.    Reynolds  v.  City  of  Keokuk,  371. 

3.  In  disregaud  op  instruction.    A  verdict  which,  under  the  evidence, 

could  not  have  t)een  found  without  disregardintr  an  instruction  of  the 
court  should  be  set  aside.  (See  opinion  for  illustration.)  Griffith  v, 
Burlington,  C,  R,  d;  N.  Ry  Co,,  645. 

4.  Eyidbncb  to  support.    See  Practice  in  Supreme  Court,  18, 19. 

See  Contract,  3. 

VOLUNTARY  ASSOCIATION. 

1.  Lease  to:  taltditt.  While  an  unincorporated  association  is  not  com- 
petent 10  acquire  an  interest  in  lands  by  deed  or  fn^nt,  yet  it  may, 
through  its  officers  or  members,  enter  into  a  yalid  lease  of  premises  for 
its  use.  (Compare  Keller  v,  Tracy,  l\  Iowa,  530,  and  Lewis  r.  Tilton, 
64  Id.,  220.)  Accordingly,  held  that  a  lease  of  n  hall  made  by  plaint- 
iff to  a  poftt  of  the  Grand  Army  of  the  Republic,  signed  on  behalf  of 
the  post  oy  its  principal  officers,  and  ratified  by  tne  post,  was  binding 
on  tne  plaintiff.    Reding  v,  Anderson,  498. 

WARRANTY. 
See  Covenant  of  Warranty;   Sales,  1-4. 

WILL. 

1.  Sanity  of   testator:   opinion    of    non- expert:    grounds   of. 

It  is  the  settled  rule  in  this  state  that  a  witness,  not  an  expert,  may 
express  an  opinion  of  the  stinity  or  insanity  of  another,  having  first 
detailed  the  facts  and  circumstances  on  which  the  opinion  is  founded. 
And  where  the  inquiry  is  as  to  the  sanity  of  a  testatrix  during  her  last 
sickness,  the  witness  may  consider,  in  forming  his  opinion,  not  only 
what  he  observed  during  that  time,  but  also  any  circumstance  or  fact 
which  happened  previous  to  that,  and  at  a  time  when  the  testatrix  was 
confessedly  sane,  provided  always  that  he  detail  all  the  facts  and  cir- 
cumstances so  considered  by  him.  (Severin  v,  Zack,  55  Iowa,  28,  fol- 
lowed, and  State  v.  Stiekley,  41  Id.,  232,  distinguished.)  In  re  Will 
of  Norman,  84. 

2.  Probate:  kind  of  proceedings:  appeal.    Issues  arising  upon  the 

probate  of  a  will  are  triable  by  the  ordinary  method,  and  so  are  not 
triable  de  novo  on  appeal;  ana  in  such  case  the  verdict  of  the  jurr  or 
finding  of  the  court  will  not  be  disturbed  for  want  of  evidence,  when 
the  evidence  is  conflictiog.     Id, 


INDEX.  853 

3. :  NOTICE.    No  other  or  farther  notice  than  that  contemplated  by 

g  2341  of  the  Code  is  necessary  to  ^ve  the  circuit  court  jurisdiction 
of  proceedings  for  the  probate  of  a  will.    In  re  Will  of  Middleton^  424. 

4.  :  BKViBw:  bbhedt.    The  proper  method  to  review  an  order  for 

the  probate  of  a  will  is  by  appeal  therefrom,  or  by  an  original  action^ 
(Code  ^  23')8;  Leighton  v,  Orr,  4A  Iowa,  679,)  and  not  by  motion  to 
set  aside.    Id. 

5.  ; :  OTHBR  ORDERS  TO  PROTECT  RIGHTS.     UpOn    the   probatC  of  & 

will,  the  court  may  make  such  other  orders  as  may  be  necessary  to  pro- 
tect the  rights  of  the  parties.    Id, 

6.  Incapacity    op    testator;    undue    influence:    eyidencb    on 

APPEAL.  *  The  evidence  in  this  case  (see  opinion)  m  to  the  incapacity  of 
the  testator  and  undue  influence  leading  to  the  execution  of  the  will  in 

auestion,  was  conflicting,  but  held  that  there  was  not  such  a  lack  of  evi- 
ence  to  support  the  finding  of  the  trial  court  as  to  justify  a  reversal  by 
this  court.    Smith  r.  James,  515. 

7.  — ; — :  evidence:  relatives  discarded.    The  fact  that  a  testator 

discards  his  relatives,  and  devises  all  his  property  to  mere  friends,  is 
not,  in  the  absence  of  other  evidence,  of  any  weight  in  support  of  the 
claim  that  the  testator  wanted  capacity  to  make  a  will.    Id, 

8.  Probate >  competency  of  witnesses:  transaction  with  testator. 

Code,  §  36  39,  does  not  prohibit  one  of  the  devisees  in  a  will  from  testi- 
fying to  a  personal  transaction  between  another  legatee  and  the  testotor, 
in  a  contested  proceedmg  to  probate  the  will;  but  a  witness  whose  testi- 
mony discloses  his  interest  m  the  controversy  is  not  competent,  under 
said  section,  to  testify  to  a  personal  tnmsaction  between  himself  and  the 
testator.    Id. 

9.  False  description  of  land:  devise  void.     The  will  in  (question 

devised  **a  small  farm  in  Wayne  county,  Iowa,  near  Missoun  line.'* 
There  was  nothing  else  in  the  wdl  to  aid  m  the  identification  of  the  land. 
Held  that  it  was  not  sufficient  to  pass  title  to  40  acres  Ijing  in  Lucas 
county,  and  10  acres  lying  in  Wayne  county,  about  six  miles  awav, 
although  it  was  alleged  that  the  10*acre  tract  was  appurtenant  to  the  40 
acres.  (Compare  Fuzpairiek  v.  Fitzpatrick,  36  Iowa,  674.)  Christy  v. 
Badger  J  581. 

10.  Undue  influence:  facts  not  establishing:  instruction.  Upon 
the  question  whether  plaintiff's  intestate  was  induced  by  undue  influence 
to  make  a  division  of  his  propertv  among  his  children  and  grandchil- 
dren, whereby  defendant  wrongfully  received  a  share,  the  court  mstructed 
the  jury  ths^t  they  might  consider  whether  the  division  was  reasonable 
under  the  circumstances ;  and  whether  it  was  consistent  with  his  pre- 
vious declarations  of  his  intentions;  and  that  thsy  mi^ht  consider  his 
age  and  physical  condition  at  the  time  of  th3  transaction,  (apart  from 
the  condition  of  his  memory  and  other  faculties.)  and  might  also  consider 
his  relation  to  the  defendant  (who  was  his  child.)  Held  tliat  in  all  these 
respects  the  instruction  was  erroneous;  and  that  the  error  in  the  flrst 
respect  was  not  cured  by  a  closing  admonition  to  the  jury  that  they 
would  not  be  justified  in  finding  undue  influence  from  the  mere  fact  that 
the  division  was  such  as  thev  might  deem  unreasonable,  or  unjust  to 
some  of  the  heirs.    Muir  v.  Miller^  585. 

11.  Construction:  bbpuonant  clauses.  The  testator,  in  the  first  three 
paragraphs  of  his  will,  devised  certain  described  real  estate.  The  fourth 
and  fifth  paragraphs  were  as  follows:  ** Fourth.,  As  to  the  residue  of 
my  estate,  real,  personal  and  mixed,  after  the  above  bequests,  I  give  and 
bequeath  to  my  only  children,  (naming  them,)  share  and  share  alike. 
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Fifth,  Any  real  estate  not  above  bequeathed,  and  remaining  nnsoldat 
my  death,  I  hereby  authorize  my  executor  to  Bell  or  dispoBe  c¥  the  same 
to  the  best  interest  of  all  conoemed.''  Held  Uiat  the  real  estate  not 
devised  by  the  first  three  parogrraphs  went  to  the  executor,  to  be  sold  by 
him,  and  the  proceeds  distributed  to  the  legatees  named  in  the  fourth 
paragraph.  This  conclusion  is  reached,  whether  it  is  attempted  to  give 
force  and  effect  to  both  paragraphs  four  and  five,  or  whether  they  are 
regarded  as  irreconcilab^  repugnant  to  each  other— the  rule  being  that 
every  i>ortion  of  the  instrument  must  be  made  to  have  its  just  operation, 
unless  there  arises  some  invincible  repugnance,  or  unless  some  portion 
of  it  is  absolutely  unintelligible;  but  where  there  is  an  invincible  repug- 
nance between  two  paragraphs,  the  latter  must  prevail,  as  being  the 
latest  expression  of  the  intention  of  the  testator.  Heidlebaugh  v.  Wag* 
ner,  601. 

12.  Repuonakt  clauses:  life  annuity  limited  bt  subsequent  pbo- 

YisiON.    In  construing  a  will,  the  intention  or  the  testator  as  express  t 

in  the  will  must  prevail,  and,  to  ascertain  this  intention,  all  the  pro-  ' 

visions  of  the  will  must  be  considered;  and  when  there  is  an  irreconcil- 
able repugnancv  between  two  provisions,  the  one  which  is  last  expressed 
in  the  will  must  prevail,  as  being  the  latest  expression  of  the  testator *8 
intention.  (See  Heidlebaugh  v.  Wagner,  ante,  oOl.)  Accordingly,  where 
certain  annuities  were,  in  the  first  part  of  the  will,  devised  to  certain 
named  persons  for  life,  but  such  annuities  were  not  made  a  charge  on 
the  real  estate,  and  it  was  clear  from  subsequent  provisions  of  the  will  l' 

that  the  testator  intended  that  the  estate  should  be  closed  up  by  the  j 

trustees  at  the  end  of  ten  years  from  his  death,  and  the  property  con?  ' 

veyed  to  the  beneficiaries,  held  that  there  was  such  a  repugnancy 
between  these  provisions  that  both  could  not  stand,  and  that  the  annui- 
ties ceased  at  the  end  of  the  ten  years.    Armstrong  v,  Crapo,  604. 


I. 


1.  Coufbtbnot:  PBBSONAL  TRANSACTION  WITH  decedent.    In  an- action  I 

by  an  administrator  against  one  of  the  joint  makers  of  a  promissory  \ 

note  given  to  his  intestate,  the  wife  of  the  defendant  was  an  incompe- 
tent witness  on  behalf  of  defendant  to  prove  that  he  signed  the  note  as 
surety  only, —  the  execution  of  the  note  being  a  personal  transaction 
between  defendant  and  the  decedent.  (Code,  §  3639.)  Auchampaugh 
V,  Schmidt,  65Q.    See  also,  Will,  8. 

2.  Imtbachkent.    See  Evidence,  1,  13. 

WOLVES. 
1.  Bouktibs  oh  soAifPS  OF.    See  Countiesy  1. 
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